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COMPETITION  IN  THE  HEALTH  SERVICES  MARKET 


WEDNESDAY,   MAY   29,    1974 

U.S.  Sexate, 
Subcommittee  on  Antitrust  and  Monopoly 

OF  THE  Committee  on  the  Judiciary, 

Washington,  D.O. 

The  subcommittee  met  at  12  :15  p.m.,  in  room  1202,  Dirksen  Sen- 
ate Office  Building,  Senator  Philip  A.  Hart,  chairman  of  the  sub- 
committee. 

Present :  Senator  Edward  M.  Kennedy  (presiding). 

Stall'  present :  Howard  E.  O'Leary,  chief  counsel :  Dean  E.  Sharp, 
assistant  counsel;  Patricia  Y.  Bario,  editorial  director;  Janice  "Wil- 
liams, chief  clerk;  Peter  N.  Chumbris,  minority  chief  counsel;  and 
Michael  Granfield,  minority  economist. 

Also  ])resent :  Philip  Caper,  M.D.,  staff  member,  Subcommittee  on 
Health,  Senate  Labor  and  Public  Welfare  Committee. 

Senator  Kennedy.  The  subcommittee  will  come  to  order.  I  am 
pleased  to  chair  the  fourth  in  a  series  of  hearings  concerning  competi- 
tion in  the  health  care  industry,  increasing  likelihood  of  the  passage  of 
a  national  health  insurance  proposal  in  the  near  future. 

It  requires  an  examination  of  the  nature  and  extent  of  competitive 
practices  in  the  health  care  industry.  Health  care  costs  have  beefi 
skyrocketing  in  recent  years.  That  these  increases  in  cost  have 
brought  proportionately  increased  benefits  to  the  American  people  is 
far  from  clear. 

Competition,  based  upon  informed  consumer  choice  keystoned 
price  restraint  in  a  normal  market  economy,  does  not  appear  to  exist 
in  the  health  care  industry. 

The  widespread  proliferation  of  third-party  coverage  in  the  form 
of  both  private  and  public  health  insurance  without  the  controls  to 
restrain  the  increase  in  price  and  control  the  distribution  of  re- 
sources has  resulted  in  rapid  inflation,  almost  uncontrolled  prolifera- 
tion of  advanced  and  sometimes  duplicative  technology,  and  a  rapid 
rise  in  the  bill  for  health  care  services  the  average  American  must 
bear — both  out  of  ])ocket  and  through  his  health  insurance. 

The  issues  which  these  hearings  are  beginning  to  examine  are  im- 
portant. The  information  gleaned  from  this  set  of  hearings  is  of 
great  relevance  in  showing  the  nature  and  extent  of  national  health 
insurance  legislation  which  is  finally  enacted. 

Though,  I  would  like  to  welcome  our  witnesses  here  today  and 
look  forward  to  their  testimony,  I,  first  of  all,  want  to  express  a 
word  of  appreciation  for  the  understanding  of  the  witnesses. 

We  had  expected  to  start  these  hearings  early  this  morning  but . 
the  death  and  the  funeral  of  Mr.  Stewart  Alsop,  who  has  been  a 
long-time  friend  of  myself  and  members  of  my  famil3\  necessitated,. 
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my  tiltending-  liis  funeral.  So  we  will  go  12  to  2  and  what  I'm  going 
to  ask  is  that  the  principal  witnesses  will  all  testify  initially  and 
then  we  will  get  into  the  question  per-iod  following.  Then  at  2,  I  will 
let  the  stall  linish  whatever  (|uestions  that  they  want  to.  I  have  to 
chair  a  health  conference  with  the  House  on  our  bioethics  legislation 
and  the  training  program. 

That  cannot  be  altered  or  changed.  That  happens  to  be  the  pai'tic- 
ular  dilemma  that  we  are  in.  this  afternoon.  The  Senate  rule  will 
permit  us  to  conduct  the  hearings  in  that  way. 

We  are  extremely  reluctant  not  to  have  a  Senator  present,  but  we 
will  look  forward  to  going  through  the  record  and  I  think  it  is  ex- 
tremely important  for  the  stall'  of  this  committee,  tliat  has  spent  the 
time  that  we  have  in  considering  the  particular  issue  that  we're  in- 
terested in,  to  have  a  chance  to  develop  some  of  these  thoughts  more 
completely  with  the  witnesses  who  have  given  a  great  deal  of  time 
and  thought  to  these  problems  as  well. 

At  this  point  let  us  place  in  the  record  the  subcommittees  press  re- 
lease of  May  23, 1974,  announcing  the  resumption  of  our  hearings. 

[The  document  referred  to  follows :] 

[From   the  office  of   Senate  Antitrust   and   Monopoly   Subcommittee,   For   Re- 
lease :  May  23,  19741 

Chairman  Philip  A.  Hart  (D-Mich)  today  announced  tiie  Senate  Antitrust 
and  Monopoly  Subcommittee  Wednesday  will  resume  hearings  on  the  health 
care  industry. 

Tliis  set  of  hearings  will  be  chaired  by  Senator  Edward  M.  Kennedy  ID- 
Mass  ) . 

"Tlie  new  Health  Maintenance  Organization  (HMO)  law  could  bring  more 
competition  into  the  health  care  market — competition  between  different  systems 
of  health  care  delivery  rather  tlian  among  similar  insurance  plans.  An  HMO  is 
a  pre-paid  cnmprehensive  group  health  plan  with  consumer  participation  on  a 
non-fee-for-service  basis,  emphasizing  early  detection  care.  But,  will  these 
kinds  of  HMOs  have  a  chance  to  compete  and  offer  an  alternative  to  fee-for- 
service?"  said  Hart. 

"Will  HMOs  be  at  a  competitive  disadvantage  l>ecause  of  the  private  car- 
riers' pricing  systems  for  services?  Does  the  setting  of  premiums,  putting  aside 
money  to  pay  claims  and  tlie  general  way  money  is  handled  by  private  car- 
riers place  pre-paid,  budgeted  HMOs  at  a  disadvantage? 

"Will  the  consumer  really  have  a  choice  of  competing  delivery  systems  if 
doctors,  insurance  companies  or  Blue  Cross  control  the  HMO  or  offer  it  as  an 
alternative  to  traditional  health-indemnity  insurance  which  reinforces  the  fee- 
for-service  system? 

The  witness  schedule  follows  : 

Wednesday,  May  29,  1971,— Room  1202  Dirkscn  BuUding,  10:00  a.m. 

7.  Maurice  McKay,  General  Manager  of  Group  Health  Plan  of  Minn.,  accom- 
panied by  :  Dr.  Charles  H.  I\Iayo,  II,  physician  with  Plan,  and  former  associate 
medical  director.  Mutual  of  Omaha  Insurance  Company. 

2.  .Tohn  Nelson,  Executive  Director,  Genessee  Valley  Group  Health  Associa- 
tion. Rochester.  N.Y. 

3.  Roliert  Biblo,  Director,  Harvard  Community  Health  Plan,  accompanied 
by  :  Dr.  Joseph  Dorsey  (M.D.),  Medical  Director  of  the  Plan. 

Thur.^day,  May  30,  1974— Room  1202  Dirkscn  Office  Bunding,  10:00  a.m. 

1.  Dr.  .Tohn  L.  S.  Holloman  (M.D.),  President,  N.Y.  Corporation  for  Health 
and  Plospitals. 

2.  Mr.  .Tohn  Riley,  Esq..  Seattle,  Washington. 

3.  Dr.  .Tames  Kimmey  (M.D.),  Health  Care  Advisor  to  Governor  Lucey  of 
Wisconsin. 

Senator  Kennedy.  Our  first  witness  is  Dr.  Charles  Mayo.  He  is 
presently  with  the  Group  Health  Plan  of  Minnesota.  I  welcome  you 
here. 
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STATEMENTS  OF  CHARLES  H.  MAYO  II,  M.D.,  GROUP  HEALTH  PLAN, 
INC.,  ST.  PAUL,  MINN.;  JOHN  A.  NELSON,  EXECUTIVE  DIRECTOR, 
GENESEE  VALLEY  GROUP  HEALTH  ASSOCIATION,  ROCHESTER, 
N.Y.;  AND  ROBERT  L.  BIBLO,  PRESIDENT,  HARVARD  COMMU- 
NITY HEALTH  PLAN,  BOSTON,  MASS. ;  ACCOMPANIED  BY  JOSEPH 
L.  DORSEY,  M.D.,  MEDICAL  DIRECTOR 

Dr.  Mayo.  It  is  nice  to  bo  here.  I'm  Dr.  Charles  H.  Mayo  II.  and 
I  am  at  St.  Paul  with  the  Group  Health  Plan  there.  It  is  a  coopera- 
tive. 

I  did  receive  the  letter  from  Senator  Hart  in  vrhich  he  asked  some 
very  pointed  and  very  full-searching  questions  and  as  usual  it  was 
divided  up  into  a  committee,  of  which  I  was  a  member,  to  go  over 
some  of  these  questions  and  to  make  a  testimon}-  on  this. 

"We  did  choose  paragraph  seven  of  the  letter.  I  won't  read  the  let- 
ter because  it'll  be  a  matter  of  record. 

I  wonder  if  I  might  just  I'ead  that  one  paragraph : 

What,  if  any,  anticompetitive  problems  are  posed  by  prepaid  comprehensive 
group  practice  plans  being  sponsored,  controlled,  and  marketed  by  hospitals, 
doctors'  foundations  for  medical  care,  and  professional  service  review  organi- 
zations, commercial  insurers,  and  Blue  Cross  and  Blue  Shield?  Does  the  re- 
cently enacted  HMO  law 

Which  I  know  the  Senator  has  been  very  keen  about — 

with  its  dual  option  of  provision  in  a  broad  comprehensive  benefit  package  cre- 
ate any  special  marketing  problems  for  HMO's  now  competing  with  commercial 
insurers  and  Blue  Cross-Blue  Shield,  but  who  do  not  have  to  offer  the  same 
broad  comprehensive  benefits? 

Xow,  our  particular  HMO — if  we  can  call  it  that,  our  group 
health  plan — felt  very  strongly  about  this  particular  bill. 

And  I  hope  that  in  my  selecting  some  of  the  paragraphs  out  of  it 
won't  be  too  pejorative. 

But  this  statement  of  his  by  me  and  by  Maurice  McKay,  who  is 
our  administrator — and  I'll  just  read  a  few  paragraphs  from  it  and 
then  just  go  to  the  summary  and  then  answer  some  questions  that 
the  letter  also  asked  of  us. 

And  then  let  me  just  maybe  read  the  first  couple  of  pages  and 
then  go  right  to  the  summary,  because  this  testimony  will  be  a  mat- 
ter of  record. 

I'd  like  to  get  some  other  questions  that  we  thought  were  also  im- 
portant to  answer.  It  is  an  indisputable  fact  that  prepaid  group 
practice  of  medicine  has  demonstrated  an  ability  to  sharply  reduce 
hospital  utilization  and  to  thereby  reduce  the  cost  of  hospital  insur- 
ance. 

Prepaid  group  practice,  commonly  known  as  health  maintenance 
organizations  (HMO),  has  also  demonstrated  an  ability  to  integrate 
medical  services  with  other  cost  savings  features. 

These  were  the  modest  fact  upon  which  President  Nixon  enuni- 
ciated  his  national  health  strategy  in  a  message  to  Congress  on  Feb- 
ruary 18, 1971. 

Prepaid  group .  practices  of  medicine  promises  to  correct  many 
evils  of  the  predominant  fee-for-service  system.  It  is  a  fantasy  to  be- 
lieve that  it  alone  will  resolve  many  of  our  Nation's  health  care 
problems. 
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It  can  do  nothing  about  eliminating  the  financial  barriers,  increas- 
ing the  supply  of  doctors,  providing  services  in  medically  under- 
served  areas,  and  meeting  many  other  problems. 

Whether  the  Congress  passes  a  national  health  insurance  act  or 
not,  prepaid  group  practice  of  medicine  offers  a  form  of  health  care 
organization  and  delivery  that  results  in  a  number  of  advantages  to 
the  public. 

These  results  were  demonstrated  in  the  competitive  medical  mar- 
ketplace against  other  forms  of  health  care  payment  and  delivery. 

Atliy  the  Congress  and  State  legislatures  should  see  fit  to  regulate 
HMO'S — and  I  will  emphasize  here  that  also  our  State  does  this, 
and  I  am  speaking  of  ^Minnesota — so  rigorously  and  leave  the  rest  of 
the  health  care  industry  to  operate  pretty  much  as  usual  is  beyond 
the  comprehension  of  most  people  who  have  been  involved  in  the 
HMO  development,  such  as  ours. 

Less  than  5  percent  of  all  prepaid  health  care  is  provided  under 
HMO's — what  we  mean  is  really  the  Nation's  health  services  of  less 
than  5  percent  are  prepaid. 

How  can  the  Congress  expect  to  change  the  health  care  sj^stem  by 
regulating  HMO's  to  a  point  where  they  can  no  longer  be  competi- 
tive in  the  marketplace?  Why  is  so  much  attention  given  to  HMO 
and  so  little  to  the  regulation  of  private  health  insurance  and  the 
fee-for-service  practice  of  medicine  ? 

Senator  Kennedy.  You  understand  the  legislative  reasons,  don't 
you — I  mean  the  setting  up  of  the  HMO  ?  A  good  deal  of  the  money 
that  is  provided  comes  from  the  Federal  taxpayer  and,  therefore, 
that  the  responsibility  for  the  Congress  to  oversee  as  compared  to 
the  other  aspects  of  the  health  industry. 
Dr.  Mayo.  Yes,  I  do. 

Senator  Kennedy.  As  I  understand  what  your  point  is,  we  either 
ought  to  get  off  the  back  of  the  HMO's  or  regulate  the  private  sec- 
tor as  well. 

Dr.  Mayo.  Yes.  We  feel,  you  know,  being  a  very  small  portion  of 
the  delivery  system,  and  rather  a  new  concept  and,  you  know,  being 
accepted  by  the  people  whom  we're  trying  to  benefit,  we  feel  that 
perhaps  the  regulations  are  a  little  hard  on  us. 

And  not  only  do  we  find  it  here,  you  know,  it's  also  on  the  State 
level,  too.  So,  in  other  words,  what  I'm  trying  to  affect  here  is  that 
we  do  feel  the  pinch  on  a  day-to-day  basis,  or  we  can  see  it,  where 
we're  working  at  it,  you  know,  on  a  day-to-day  basis. 

We  can  see  down  the  road  that  we're  going  to  have  trouble  per- 
haps and  this  is  the  reason  why  I  have  delivered  this  particular 
statement. 

I  think  that  I'll  do  from  here — if  I  read  as  fast  as  I  could,  I'd  use 
up  all  of  my  12  minutes,  plus,  so  what  I  think  I  might  do  is  just  go 
to  the  summary  of  what  I  have  to  say  and  then  try  to  get  into  some 
other  questions  that  might  be  sought  here. 

In  summary,  it  is  our  position  that  the  Nation  is  in  need  of  a  na- 
tional health  care  act  that  encourages  and  assures  the  opportunity 
for  competing  concepts  and  systems  of  the  health  cj^re  delivery. 

It  needs  to  provide  for  a  uniform  system  of  financing.  It  should 
encourage  competition  by  initiating  broad  new  health  care  training 
programs  designed  to  increase  the  efficiency  of  the  physician. 
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We  need  national  licensing  laws  for  these  new  levels  of  health 
skills.  We  need  price  regulation  applied  in  a  way  to  encourage  the 
use  of  new  and  lower  level  health  skills.  We  need  a  health  care  com- 
mission specifically  insulated  against  the  special  health  care  interest. 

We  need  public  education  on  health,  health  care,  so  the  people  will 
not  be  left  dependent  on  the  health  professional.  This  really  proba- 
bly has  to  start  in  the  first  grade. 

We  need  to  legislate  against  the  restrictive  practices  of  any  health 
associate  or  specialty  group.  We  need  uniform  rules  of  underwriting 
of  prepaid  liealth  benefits  for  small  groups  and  for  individuals 
obliged  to  seek  individual  health  insurance  coverage. 

We  need  a  government  operated  high-risk  pool  that  will  insure 
any  person  who  cannot  qualify  for  private  health  insurance. 

Finally,  we  need  an  ongoing  social-security-type  government 
mechanism  to  assure  that  all  the  people  will  have  access  to  the  neces- 
sary health  services  financed  by  a  system  and  uniform  rules  of  pay- 
ment like  our  social  security  system. 

Now.  tliat  would  be  some  of  the  substance.  We're  not  trying  to 
shoot  down  tlie  HMO.  But  we  just  see  a  few  instances  where  we 
might  find  it  hard  to  operate  under  or  might  find  it  killing  to  this 
new  concept,  because  it  is  a  new  concept. 

And  it's  hard  getting  people  used  to  it.  I  did  have  an  opportunity 
to  talk  to  Dr.  Caper.  Along  with  these  questions  that  I  got  from 
Senator  Hart,  we  enumerated  them  and  proceeded  as  a  group  to  an- 
swer some  of  the  questions. 

We  only  got  seven  of  the  questions  that  we  felt  that  we  could  do 
sometliing  with  or  to  answer  as  a  committee.  And  we  do  things  this 
way.  One  is,  ''How  does  health  care  depart  from  traditional  competi- 
tive market  assumptions?" 

And  this  is  the  way  we  went  about  trjnng  to  answer  this  question 
put  to  us :  The  patient  as  a  buyer-user  of  health  or  medical  service 
does  not  alwa3's  make  the  choice.  The  physician  decides  in  85  percent 
of  the  total 

Senator  Kexxedy.  Now,  we  have  your  responses  here.  We  will 
make  your  complete  statement  a  part  of  the  record  and  the  responses 
as  well. 

[The  statement  and  response  appear  as  exhibits  2  and  3.] 

You  have  some  rather  extensive  responses.  Now,  as  I  basically  am 
listening  to  your  summation,  it  really  sounds  as  if  your  position  is 
that  if  we  could  achieve  S.  3  or  a  modification  probably  not  too  dis- 
tant from  Kennedy-Mills  bill,  where  we  have  at  least  some  role  for 
the  private  insurance  companies,  your  objections  to  the  HMO  bill 
would  dissolve  ? 

Dr.  ]\Iayo.  Yes,  I  know  exactly  what  you  mean.  We  feel,  though, 
that  because  they're  so  hard  and  fast  that  they  would — at  least  this 
is  the  way  we  interpret  it — whether  it's  going  to  be  hard  for  us  in 
the  field. 

Senator  Kexxedy.  To  exist  beforehand. 

Dr.  ]Mayo.  Yes. 

We  need  phasing  and  time. 

Senator  Kexx'edy.  You're  aware  of  the  various  waiver  provisions 
that  were  written  into  the  HMO  Act  ? 

Dr.  jNIayo.  Yes,  yes. 
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Senator  Kennedy.  There  were  three  waiver  provisions  which  I 
personally  had  reservations  abont,  proposed,  but  recognized  until  we 
moved  into  a  health  insurance  situation — that  there  probably  would 
have — there  would  be  some  provision  in  the  interim. 

Now,  what  is  wrong  with  the  various  waiver  provisions  in  meeting 
some  of  the  objections  that  you  have  talked  about  toward  open 
enrollment  ? 

Dr.  Mayo.  It's  tou«>h  for  me  to  fall  right  into  what  vou're  saviuir. 

Senator  Kennedy.  AVell,  what  I'm  saying  is  that,  as  I  understand 
the  thrust  of  part  of  your  testimony  is.  the  problem  is  that  you've 
got  a  benefit  package  which  is  sufficiently  all-inclusive  and  sweeping, 
tJiat  even  though  you  don't  object  to  the  benefit  package  as  a  matter 
of  need  and  as  a  matter  of  health  care  policy,  jou  do  in  terms  of 
cost  and  that  you  are  put  at  a  competitive  disadvantage,  vis-a-vis 
other 

Dr.  ]Mayo.  Yes.  the  95  percent  of  the  other. 

Senator  Kennedy.  All  right.  As  I  understand  it,  I  read  what  you 
were  saying. 

Dr.  ]Mayo.  Yes,  right. 

Senator  Kennedy.  But  what  I  am  asking  for  is  a  response  to  my 
observation  that  there  are  waiver  provisions  which  have  been  estab- 
lished in  the  HMO  Act  which  I  just  identified  and  which  I  would 
think  Avould  meet  the  principal  objections  which  5'ou've  raised  in 
terms  of  financing  until  v\-e  get  to  a  health  insurance  jjrogram.  I  am 
just  wondering,  have  you  hacl  a  chance  to  study  the  regulations? 

Dr.  ]Mayo.  Briefly,  briefly.  I  can't  recall  exactly.  I  know  that,  for 
instance,  if  you  had  a  group  that  was  to  be  insured  that  would  do 
the  HINIO  in — that  there  are  waivers  to  help  regulate  so  that  you're 
not  going  to  kill  the  baby  before  it's  born — if  I  may  use  that.  I'm 
aware  of  that,  but  I  feel  that  by  the  time  that  has  gotten  around  to 
be  implemented,  you  may  have  already  done  your  budding  HINIO. 

Senator  Kennedy.  Well,  is  your  ])roblem  the  list  of  the  waivers, 
or  vour  anticipation  of  the  poor  administration  of  the  waivers,  or 
what  ? 

Dr.  Mayo.  Perhaps  of  the  administration  of  the  cost,  of  how  these 
are  implemented. 

Senator  Kennedy.  You  don't  object  in  terms  of  the  requirement 
for  the  benefit  package  that  we  wrote  into  the  H]MO  ? 

Dr.  Mayo.  No. 

Senator  Kennedy.  As  far  as  health  policy,  do  vou  agree  with 
that  ? 

Dr.  Mayo.  Oh,  absolutely. 

Senator  Kennedy.  But  the  financing  of  it  you  find  places  too 
strong  a  competitive  disadvantage  on  the  HMO?  Do  I  read  vou 
right? 

Dr.  Mayo.  Yes,  right. 

Senator  Kennedy.  Can  you  stand  by  then  just  until  we  can  run 
through  our  other  witnesses,  if  they  have  some  other  questions? 

Dr.  Mayo.  Certainly.  I  would  also  like  to  comment  here  that  if 
there  is  anything  that  my  group,  and  I  will  speak  for  the  St.  Paul — 
Twin  City  Group  Health  Plan — if  we  can  be  of  any  assistance  be- 
cause we  are  a  working  organization,  if  we  can  be  of  any  assistance  to 
you,  we  certainly  will. 
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I  can  volunteer  anybody. 

Senator  Kennedy.  I  jiist  say  finally,  Dr.  Mayo,  that  we  intend  to 
follow  that  legislation  closely.  "We  are  interested  in  its  successful  im- 
})lementation. 

Vre  are  juggling  a  lot  of  different  pieces  of  legislation  that  v.e 
liope  will  be  implemented,  and  plan  that  they  will  be,  but  if  it  runs 
into  some  real  extraordinary  problems  we  are  prepared  to  deal  with 

those. 

Dr.  Mayo.  If  I  can  be  of  any  personal  help.  I  certainly  will  be. 

Senator  Kennedy.  All  right.  We  will  call  you  back  in  just  a  few 
moments,  so  you  can  take  a  chair  back  there.  We  will  get  back  to 

you. 

Our  next  Avitness  is  John  Xelson,  executive  director,  Genesee  Val- 
ley Group  Health  Association,  Kochester,  X.Y. 

Statement  of  John  A.  Nelson 

Mr.  Nelson.  ]Mr.  Chairman  and  members  of  the  committee,  my 
name  is  John  Nelson,  and  I  am  the  executive  director  of  a  new 
health  maintenance  organization,  the  Genesee  Valley  Group  Health 
Association  in  Rochester.  N.Y..  which  is  a  subsidiary  of  the  Roches- 
ter Area  Blue  Cross  and  Blue  Shield  Plans. 

I  think  the  key,  really,  to  eft'ective  competition  in  the  health  care 
sector  rests  with  the  nonprofit  and  commercial  health  insurance  car- 
riers. These  structures  have  financial  reserves  and  they  have  admin- 
istrative and  technical  knowhow  to  develop  and  promote  alternative 
health  care  delivery  systems.  I  think  if  they  withhold  their  support 
they  can  effectively  inhibit  the  development  of  HMO's. 

I  feel  that  Rochester  is  a  microcosm  for  testing  and  developing 
most  of  the  new  health  care  ideas  and  concepts  of  the  lOTO's;  namely 
innovations  in  the  health  care  delivery  services  through  the  intro- 
duction of  three  new  H^NIO's. 

Two  of  the  H^NIO's  are  prepaid  medical  group  practice  plans,  and 
the  third  is  a  foundation  for  medical  care.  The  latter  is  defined  as 
an  individual  practice  association  by  the  HMO  Act  of  1973. 

A  local  community  advisory  committee  on  financing  and  delivery 
of  liealth  care,  chaired  by  William  G.  vonBerg.  pi-esident  of  the  Sy- 
bron  Corp.,  recommended  in  1970  that  the  Rochester  Area  Blue 
Cross  and  Blue  Shield  Plans  initiate  the  development  of  a  compre- 
hensive prepaid  medical  group  practice  plan. 

This  was  reinforced  by  the  New  York  State  Governor's  Steering 
Committee  on  Social  Problems  on  Health,  Hospital  Services,  and 
Cost,  chaired  by  the  late  Joseph  C.  Wilson  of  Rochester,  former 
chairman  of  the  board  of  the  Xerox  Corp. 

This  committee  called  for  creating  an  option  for  a  "more  rational 
health  care  delivery  system  modeled  along  the  lines  of  the  Kaiser- 
Permanente  prepaid  medical  group  plan." 

Rochester  Blue  Cross  and  Blue  Shield  then  proceeded  to  set  up 
GVGHA  despite  opposition  to  this  new  subsidiary  corporation  from 
many  of  their  participating  health  providers. 

The  40-year  history  of  organized  medicine's  covert  and  overt  op- 
position to  prepaid  medical  group  practice  has  not  been  absent  from 
the  Rochester  scene. 

35-554— 74— i)t.  3 2 
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This  resistance  in  our  community  has  led  to  the  creation  of  a  phy- 
sicians' trade  union  and  the  opposition  of  an  entire  hospital  medical 
staii'  whose  recommendation  not  to  establish  our  program  at  their 
hospital  was  finally  overruled  by  the  hospital's  lay  board  of  direc- 
tors, reflecting  the  strong  support  of  local  industries  for  the  pro- 
gram. 

Further  momentum  came  in  July  1971  when  Rochester  Blue  Cross 
and  Blue  Shield  received  a  $540,000  Federal  grant  through  the  Blue 
Cross  Association,  the  Group  Health  Association  of  America,  and 
the  National  Association  of  Blue  Shield  Plans,  to  develop  the  Roch- 
ester group  practice  plan  in  18  months.  "We  had  a  challenge  set  be- 
fore us  to  develop  it  to  prove  that  such  plans  could  be  launched 
moi-e  quickly  than  has  been  true  historically. 

This  funding  accelerated  the  Monroe  County  ISIedical  Society's 
move  toward  the  development  of  a  foundation  for  medical  care. 

In  addition,  the  Rochester  Health  Network,  composed  of  four 
OEO-funded  health  centers,  initiated  plans  to  enroll  a  working  pop- 
ulation so  that  they  could  become  more  self-sufficient.  Thus,  they  de- 
veloped their  own  prepaid  group  practice  netw^ork  plan  as  well. 

Since  Rochester  Blue  Cross  and  Blue  Shield  has  more  than  an  80- 
percent  market  penetration,  and  no  commercial  carriers  were 
interested  in  marketing  and  underwriting  these  other  plans,  con- 
tracts were  negotiatied  by  the  Medical  Society  Foundation  and  the 
Health  Network  with  Blue  Cross  and  Blue  Shield  for  administrative 
services  and  varying  degrees  of  underwriting. 

Thus,  in  Rochester,  a  Blue  Cross  and  Blue  Shield  member  can 
keep  his  traditional  coverage,  or  select  one  of  three  new  options, 
maintain  his  Blue  Cross  and  Blue  Shield  contract  but  within  a  new 
type  of  health  delivery  system;  that  is  an  HMO.  This  preserves  the 
portability  and  convertibility  of  his  insurance.  For  the  first  time,  the 
member  has  options  for  different  types  of  health  delivery  systems. 

Senator  Kenxedy.  May  I  ask  you  how  the  opposition  of  the 
medical  socieities  is  overcome  and  how  the  physicians  were  obtained 
to  work  in  the  group  practice  ? 

Mr.  Nelsox.  Well,  the  medical  society's  official  position  was  one 
that  supported  the  development  of  the  prepaid  group  practice  plan 
b}^  the  Blue  Cross  and  Blue  Shield  plans. 

The  resistence  we  ran  into  really  came  from  the  medical  staff  of 
the  hospital  located  where  our  health  center  has  been  constructed  so 
that  the  medical  socieities  resistance  has  not  been  direct. 

And  the  other  part  of  vour  question,  Senator? 

Senator  Kennedy.  "Well,  I  was  wondering  how  you  get  the  per- 
sonnel ? 

Mr.  Nelson.  Physician  recruitment  has  not  been  a  problem  in 
Rochester.  Our  staff  has  been  recruited  locally  and  to  date  we  have 
indications  of  people  standing  by:  physicians  interested  from  the 
local  community  in  joining  our  staff  and  these  are  primary-care 
physicians,  pediatricians,  and  internists.  The  kind  of  problem  that  I 
had  anticipated  when  I  went  to  Rochester  in  terms  of  phyBician  re- 
cruitment, to  date,  has  been  nonexistent. 

Senator  Kennedy.  The  hospital  staff  are  members  of  the  medical 
societv  ? 

Mr.  Nelson.  Predominantly. 
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Senator  Kexxedy.  Has  that  influenced  j'our  opinion  about 
whether  the  medical  society  was  really  in  support  of  this  concept  or 
opposed  to  it  ? 

Mr.  Nelsox.  Well,  my  feeling  is  the  medical  society's  official  posi- 
tion is  that  they  are  supportive  of  it,  although  their  posture  in  re- 
cent weeks  is  that  they  now  have  some  apprehension  of  the  amount 
of  capital  loans  provided  from  Blue  Cross  and  Blue  Shield  reserves 
to  us. 

They  are  raising  the  question,  "When  does  Blue  Cross  and  Blue 
Shield  throw  in  the  sponge?  Are  they  just  dumping  money  clown 
the  drain.  At  one  of  the  hearings  for  a  Blue  Cross  rate  increase,  the 
president  of  the  medical  society  specifically  raised  this  question. 

In  recent  weeks  we  have  reported  to  us  that  another  medical 
group  practice  in  the  Rochester  area  will  participate  in  a  group 
practice  plan  offered  by  Metropolitan  Life  Insurance  Co.  It  is  of  in- 
terest to  note  that  the  physician  heading  this  new  medical  group 
practice  plan  is  also  president  of  the  medical  foundation  plan,  so 
he's  got  the  best  of  two  worlds. 

As  new  HMO's  proliferate  several  questions  are  raised.  A  para- 
mount concern  deals  with  duplication  of  facilities  and  services.  Can 
we  afford  the  same  degree  of  competition  that  historically  has  ex- 
isted among  community  hospitals  which,  until  recent  years,  had  lit- 
tle difficulty  in  passing  on  the  "tab"  to  third  parties  like  Govern- 
ment and  insurance  carriers  ? 

After  15  years  of  active  administration  of  comprehensive  prepaid 
medical  group  practice  organizations,  I  know  that  these  prepaid 
programs  can  be  cost  effective  and  maintain  a  standard  of  excellence 
in  patient  care. 

Their  very  existence  spurs  a  change  in  attitude  on  the  part  of  the 
physicians  in  the  traditional  system.  In  some  instances,  as  in  Roches- 
ter, it  spurred  on  the  development  of  the  foundation-type  plan. 

I  have  observed  that  as  prepaid  medical  group  plans  accpire  suf- 
ficient enrollment  to  maximize  economies  of  scale  their  premiums 
drop  below  those  for  traditional  health  insurance  coverage. 

Thus,  they  not  only  provide  greater  benefits  but  may  ultimately 
make  an  impact  on  the  pricing  structure  of  traditional  fee-for-serv- 
ice  care. 

There  is,  however,  a  danger  of  over-saturating  a  community  with 
competing  HMO's.  We  may  need  ultimately  to  devise  a  franchise 
system.  I  must  conclude  that  we  need  a  mix  of  planning  and  com- 
petitive enterprise  to  strike  the  balance  most  beneficial  to  consumers. 

Senator  Kexnedy.  If  you  had  more  than  necessary  wouldn't  the 
competitive  forces  just  drive  out  the  unnecessary  ones? 

Mr.  Nelsox.  I  am  not  sure  that  would  happen.  We  certainly 
didn't  see  that  element  or  spirit  of  competition  in  the  hospital  indus- 
try, where  hospitals  in  most  communities  duplicated  serivces  or  fa- 
cilities and  were  able  to  pass  on  the  tab;  and  that  I  think  is  the 
question. 

The  financing  mechanism,  if  it  is  open  ended,  and  the  tab  can  be 
passed  on  by  the  H]MO,  then  who  is  going  to  put  a  stop  to  it.  Of 
course  we  are  looking  to  comprehensive  health  care  agencies  to  con- 
trol or  restrict  unnecessary  duplication  in  our  community;  and  I 
have  concerns  there. 
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The  concern  I  have  there  is  that  the  composition  of  comprehensive 
health  phmnino-  ao-encies,  while  they  are  supposedly  consumer  domi- 
nated, are  in  reality  more  responsive  to  tlie  pi'oviders  of  health  care 
services  who  serve  on  those  committees. 

This  raises  the  concern,  then,  of  their  position,  vis-a-vis  prepaid 
medical  i>roup  practice. 

I  am  goin^  to  skip  over  some  of  the  testimony  here. 

Senator  Kexnedy.  Can  you  tell  us  what  the  impact  of  that  i)hysi- 
cians'  union  has  been  on  the  practice  of  medicine  and  H^IO's  in 
Rochester  ? 

Air.  Nelsox.  Well,  the  impact  has  taken  different  forms.  Our  con- 
cern, as  an  HMO  in  Rochester,  is  the  position  that  the  physicians' 
union  has  taken  in  opposition  to  Blue  Cross's  support  of  prepaid 
medical  ^roup  practice  without  havino-  taken  a  vote  of  SOO.OOO  mem- 
bers of  the  Blue  Cross  plan  in  the  Rochester  area.  They  raised  this 
question  in  opposition  to  tlie  rate  increase,  which  was  proposed  by 
Blue  Cross  recently. 

In  ter-ms  of  the  medical  society,  there  is  in  a  sense,  a  competition, 
you  might  say,  between  the  AFL-CIO  physicians'  union  and  the 
Monroe  County  Medical  Society.  The  question  is  further  responded 
to  with  the  problem  we  have  of  a  complaint  filed  by  the  physicians', 
union  against  our  medical  director  for  unethical  advertising.  That 
has  been  responded  to  by  the  medical  society  and  is  now  under  in- 
vestigation by  the  New  York  State  Department  of  Education,  which 
licenses  physicians  in  New  York  State. 

Senator  Kennedy.  What  is  your  reaction  to  the  requirement  that 
you  have  a  vote  by  all  those  who  leceive  Blue  Cross  benefits? 

Mr.  Nelson.  I  think  if  the  UAW,  in  Detroit,  when  they  decided 
to  sponsor  the  development  of  the  community  health  association,  de- 
cided to  take  a  vote  of  their  membei'ship.  it  could  have  posed  cei'tain 
difficulties  that  might  have  inhibited,  then,  the  creation  of  that 
HMO. 

I  think  the  board  as  it  is  composed  for  Blue  Cross  and  Blue 
Shield  is  in  a  position  to  make  these  kinds  of  decisions  and  they 
have  a  responsibility  to  develop  alternative  health  delivery  systems. 

I  will  continue  the  statement.  I  have  touched  on  some  of  these 
points  in  response  to  your  question.  I  think  the  history,  certainly,  of 
antitrust  in  terms  of  developing  prepaid  gi-oup  practice  plans,  goes 
back  to  the  1920's  when  Dr.  Michael  Shadid  pioneered  in  legal  con- 
tests to  win  the  right  to  practice — or  offer  this  type  of  service. 

The  Group  Health  Association  in  Washington,  as  a  result  of  the 
repeated  denial  of  hospital  privileges  for  members  of  their  medical 
group,  also  initiated  legal  action. 

On  December  21,  1938,  a  Federal  grand  jury  voted  an  indictment 
of  the  District  Medical  Society,  the  American  Medical  Association, 
the  Washington  Academy  of  Sui-gery,  and  various  other  organiza- 
tions and  physicians  for  antitrust  violations. 

The  district  court  convicted  and  fined  the  District  of  Columbia 
Medical  Society  and  the  American  Medical  Association.  On  appeal, 
the  action  of  the  lower  court  was  upheld  by  the  U.S.  Supreme  Court 
4  years  later. 

When  I  was  a  hospital  administrator  for  the  Metropolitan  Hospi- 
tal &  Health  Center  component  of  the  Community  Health  Associa- 
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tion.  foiiJidod  by  the  lato  Walter  P.  Iveuther  and  the  United  Auto 
Workers,  I  had  firsthand  experience  with  this  same  opposition  to  a 
prepaid  system. 

In  1901.  when  our  prepaid  plan  opened  in  Detroit,  w^e  did  not 
have  facilities  in  our  hospital  for  obstetrical  deliveries  and  care  of 
the  newborn  infants. 

The  obstetricians  in  our  medical  group  applied  for  medical  stail 
privileges  at  several  nearby  community  hospitals  equipped  for  ob- 
stetrical services. 

Their  applications  were  never  acted  upon  nor  processed.  There 
was  considerable  debate  as  to  whether  a  lawsuit  should  be  instituted 
to  obtain  hospital  privileges  for  our  qualified  staff;  but  we  could  not 
afford  tlie  time  to  go  through  the  courts. 

Instead  we  spent  about  one-f[uarter  of  a  million  dollars  renovating 
a  floor  of  our  hospital  to  provide  this  service. 

I  recall  a  meeting  with  members  of  the  board  of  directors  of  one 
hospital  who  M'ere  sym])athetic  with  us  but  said  they  could  not  over- 
rule their  medical  staff'  wh.o  had  threatened  economic  sanctions. 

If  the  group  practice  doctors  were  admitted  to  the  staff",  they  said, 
they  would  not  admit  their  patients  to  the  hospital. 

Fortunately  for  us.  the  United  Auto  "Workers  were  willing  to  loan 
us  tlie  additional  fmids  so  that  we  could  remodel  our  hospital  to 
provide  an  obstetrical  facility. 

It  was,  however,  an  unecessary  and  costly  duplication  of  hospital 
beds  in  that  community. 

This  has  been  a  histoiic  prol>lem  for  developing  prepaid  medical 
group  practice  plans. 

In  Rochester,  the  lay  boai'd  of  director's  of  a  50()-bed  hospital. 
Rochester  General  Hospital,  agreed  in  August  1971  to  lease  land  for 
construction  of  our  group  health's  first  health  center. 

The  attending  medical  staff'  of  that  hos])ital  was  unanimously  op- 
posed to  the  position  taken  by  their  board  of  directors. 

Eft'orts  were  exerted  in  the  community  to  prevent  the  lease.  The 
land  site  was  a  vrooded  tract  of  41/9  acres  alongside  a  major  express- 
way. It  was  about  300  yards  from  the  hospital  buildings,  a  -site  espe- 
cially chosen  for  its  close  proximity  to  an  ali-eacly  existing  medical 
facility. 

In  sj)ite  of  the  fact  tliat  the  demise  of  the  woods  had  been  started 
8  years  before  with  the  construction  of  an  adjacent  expressway 
which  lowered  the  water  table,  a  number  of  individuals  and  groups 
interested  in  ecology  protested  our  application  for  an  access  road  to 
the  ]uopertv. 

The  combined  actions  of  environmentalists  and  the  hospital  medi- 
cal staff'  effectively  held  u]^  our  program  for  about  12  months. 

As  a  consequence  of  the  opposition  we  were  concerned  whether 
physicians  in  our  medical  o-i-oup  would  have  difficulty  receiving  med- 
ical staff'  appointments  at  that  hospital. 

That  has  not  been  a  problem.  The  applications  from  physicians 
have  been  appropriately  processed  through  the  traditional  hospital 
medical  staff  board  structure,  and  all  have  been  approved  to  date. 

A  reaction  of  some  of  the  physicians  to  being  overruled  by  the 
hospital  board  of  directors  has,  however,  led  to  the  develo]nnent  of 
the  first  physicians'  union  in  Rochester,  the  New  York  State  Physi- 
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cians'  Union,  which  is  an  official  Service  Employees  International 
Union,  an  affiliate  of  the  AFL-CIO,  which  now  competes,  as  I  indi- 
cated, directly  with  the  Monroe  County  Medical  Society  for  mem- 
bership and  support. 

The  union  has  taken  the  public  position  which  is  shared  by  the 
Eochester  and  vicinity  AFL-CIO  Labor  Council's  Health  Commis- 
sion, tliat  Blue  Cross  of  Rochester  should  not  have  spent  money  on 
financing  the  group  health  plan  without  putting  it  to  a  vote  by  the 
800,000  local  subscribers. 

Attached  to  this  statement  are  copies  of  the  news  reports  and  let- 
ters to  the  editor  which  amplify  on  this  exchange. 

[See  exhibit  10  at  the  end  of  this  panel's  testimony.] 

It  strikes  me  that  this  position  of  a  local  organized  labor  group 
is  not  in  keeping  with  labor's  traditional  pattern  of  supporting  the 
concept  and  development  of  prepaid  medical  group  practice,  so  that 
tlieir  constituents  do  have  a  choice  and  are  not  limited  to  the  tradi- 
tional fee-for-service,  piece-work  medical  system. 

If  the  iDroponents  of  traditional  entrepreneurial  medical  delivery 
prevail  and  were  to  cut  off  Blue  Cross  and  Blue  Shield  support  for 
innovation  of  HlNIO's,  they  could  effectively  limit  or  impede  the  de- 
velopment of  prepaid  systems  like  ours. 

However,  the  Blue  Cross  Association  and  the  National  Association 
of  Blue  Shield  Plans  are  officially  committed  to  the  concept  and  de- 
velopment of  HMO's. 

The  Blue  Cross  Association  has  projected  that  by  1980,  280 
HMO's  will  be  available  through  the  Blue  Cross  plans  to  their  mem- 
bers. 

It  would  be  tragic  if  this  source  of  sui:)port  were  withheld  or  in- 
hibited. In  addition  to  the  loss  of  necessary  economic  support  for  de- 
veloping prepaid  plans,  those  new  programs  would  also  be  cut  off 
from  data  processing  and  administrative  expertise  that  the  Blue 
Cross  and  Blue  Shield  system  has  so  well  developed  over  some  40 
years. 

I  believe  that  these  community  nonprofit  structures  have  a  respon- 
sibility to  foster  alternative  programs  so  that  physicians  who  wish 
to  practice  and  work  in  alternative  health  delivery  systems  may  do 
so  and  their  subscribers,  in  turn,  may  have  a  choice  of  selecting  the 
system  that  best  meets  their  needs. 

State  laws  and  regulations  should  not  impede  the  development  of 
H]\IO's  by  either  commercial  or  nonprofit  health  insurance  plans. 

As  in  Rochester,  they  should  be  permitted  to  invest  their  reserves 
in  HMO  systems  so  that  competition  is  introduced.  IVIarketing  stud- 
ies in  communities  for  HMO-type  organizations  do  indicate  that  a 
majority  of  the  consumers  have  no  understanding  of  other  possible 
systems  of  health  care.  Therefore,  it  is  imperative  that  suitable  and 
appropriate  promotional  activities  are  instituted  on  behalf  of  the 
HMO. 

Currently,  however,  educational  promotion  to  prospective  consum- 
ers about  new  health  delivery  systems  is  intensely  scrutinized  by  the 
health  plan,  the  health  plan  doctors,  organized  medicine,  and  the 
State  boards  of  medical  licensure. 

Since  HMO's  combine  the  insurance  and  health  service  delivery 
function,  they  are  sensitized  to  the  American  Medical  Association's 
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Advertising  development  b}-  the  HMO  is  usually  subject  to  review 
by  the  physicians  practicing  in  the  medical  group  plan.  They,  be- 
cause of  fear  of  censure  by  organized  medicine  or  investigation  by 
the  State  board  of  licensure,  often  develop  a  reservation  or  sensitiv- 
ity that  inhibits  the  type  and  method  of  communication  to  the  pub- 
lic. 

For  example.  Dr.  Harold  Gardner,  our  medical  director,  is  now 
under  investigation  by  the  Xew  York  State  Department  of  Educa- 
tion, which  is  responsible  for  physician  licensure. 

They  are  investigating  a  complaint  filed  with  them  by  the  New 
York  State  Physicians'  Union,  charging  that  the  medical  director 
has  participated  in  unethical  advertising. 

A  similar  complaint  lodged  by  the  union  with  the  ]SIedical  Society 
of  the  County  of  Monroe  was  investigated  by  the  society  which  did 
not  find  a  basis  for  censure  action. 

The  advertisement  in  question,  a  section  insert  to  the  Rochester 
Democrat  and  Chronical  magazine  section,  was  developed  by  our  or- 
ganization, which  under  State  law  is  a  nonprofit  health  service  in- 
surance plan. 

The  New  York  State  Education  Department  Handbook  specifi- 
cally permits  the  publication,  distribution,  and  circulation  of 
advertisements  by  our  type  of  corporation. 

On  the  one  hand,  there  is  a  decided  need  to  protect  the  consumer 
against  dishonest  advertising  and  promotion  of  HMO's,  and  on  the 
other  there  is  a  real  need  to  permit  consumer  education  through 
effective  advertising. 

After  all.  nobody  thought  they  needed  "Beethoven's  Ninth  Sym- 
phony" until  he  composed  it,  and  it  was  played  repeatedly.  Now, 
when  symphony  orchestras  advertise  they  are  playing  the 
"NINTH."  those  who  have  experienced  or  heard  about  it  buy  tickets 
and  attend. 

H^NIO's  have  a  similar  set  of  marketing  needs.  They  need  to  at- 
tract, through  an  efiective  description  of  the  system,  that  first  group 
of  enrollees  who  will  in  turn  spread  the  word  and  "bring  in  a 
friend"  if  the  HMO  meets  their  expectation  in  terms  of  services  and 
cost. 

In  conclusion.  I  would  like  to  point  out  that  the  HMO  Act  of 
1973  has  given  national  sanction  to  significant  changes  in  health  de- 
li veiy.  We  do,  however,  need  to  refine  this  protective  legislation. 

The  concludes  my  remarks,  Mr.  Chairman.  I'd  be  happy  to  re- 
spond to  questions  later. 

Senator  Kexxedy.  Fine.  I  just  have  a  few  and  then  we  will  hope 
you  would  stand  by.  if  you  could.  You  have  pointed  out  that  Blue 
Cross  and  Blue  Shield  have  more  than  80  percent  of  the  market  pen- 
ctration  in  Rochester;  and  then  you  point  out  that  Metropolitan 
Life  Insurance  Co.  is  about  to  offer  an  HMO  option. 

l^^iat  interest  do  the  traditionally  indemnitv-oriented  health  in- 
surance companies  have  in  promotiong  an  HMO  ? 

]Mr.  Nelsox.  The  indemnity  plans  like  Metropolitan  Life?  Well, 
obviously  their  first  interest  is  generating  a  profit.  I  don't  think  so- 
cial motivation  is  first. 
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And  the  question.  I  suppose,  is  how  much  sliould  that  profit  be. 

S(Miator  Kexxedy.  What  tlioug-ht  have  you  given  to  that? 

]Mr.  Nelsox.  I  think  it  calls  for  limitations. 

Senator  Kexxedy.  "What  sort  of  limitations? 

]\Ir.  Nelsox.  There  has  to  be  some  limitation  placed  on  the 
amount  of  profit  that  is  g-enerated  thi'ouirh  the  development  of  either 
the  national  health  insurance  proposals  or  through  the  proposals  as 
it  relates  to  HMO's. 

Senator  Kexxedy.  Whv  is  it  profitable  for  them  to  promote 
HINIO's? 

Mr.  Xelsox.  Because  there's  a  lot  of  money  to  be  earned  in  devel- 
oping a  good  HMO  or  even  a  bad  HMO. 

Senator  Kexxedy.  ]\Iore  than  in  fee  for  service? 

JNIr.  Xelsox.  Yes.  As  I  observed  the  system  in  Detroit,  and  I'm 
not  sure  that  my  dates  are  accurate  here,  but  they're  approximate — 
in  1970  and  1!)71.  our  total  HMO,  so  to  speak,  the  hospital  and  the 
health  plan,  the  whole  system,  generated  a  surplus  of  $800,000  on 
70.000  members,  which  we  then  tui'ued  back  into  the  operations,  as 
we  were  a  nonprofit  organization. 

The  following  year  we  generated  a  million-and-some  dollars  be- 
cause, first  of  all,  of  the  rapidly  escalating  cost  in  the  traditional 
system,  which  put  us  at  a  considerable  advantage. 

So  you  can  generate  a  great  deal  of  income  and  the  important 
point  here,  I  think,  is  how  is  that  income  used.  And  the  philosophy 
and  concept  of  the  plan  in  Detroit  was  to  turn  the  income  back  into 
tlie  program,  additional  benefits  for  the  members,  and  an  incentive 
payment  to  the  physicians  that  was  based  on  a  sharing  of  the  sur- 
plus through  a  capitation  allocation. 

Senator-  Kexxedy.  How  did  your  benefit  package  varv  from  the 
IDfO  l)ill  that  we  passed  ?  " 

]\rr.  Nelsox.  The  package  in  Detroit  or  the  one  in  Rochester? 

Senator  Kexxedy.  Kither  one. 

Mv.  Nelsox.  Well,  the  one  in  Rochester  is  very  close.  It  almost 
zeroes  in  with  the  exception  of  the  prophylactic  dental  services  to 
children  11  and  under  and  to  unlimited  patient  days  and  unlimited 
home  care. 

And  the  addition  of  those  three  benefits  to  our  contract  is  not 
going  to  add  significantly  to  the  premium.  Now,  we  do  have  a  prob- 
lem, thouoh.  iu  the  marketplace. 

And  I  think  the  best  illustration  of  how  we've  been  quite  success- 
ful has  been  with  the  General  Motors  enrollment  in  Rochester. 

Tlie  level  of  l>enefits  that  G^I  employees  have  calls  for  a  more  ex- 
tensive level  of  benefits  than  is  traditionally  found  in  the  Rochester 
Blue  Cross  and  Blue  Shield,  and  therefore  the  premium  is  higher. 

So  Mhen  the  alternative  health  plans  were  offered  at  GM  this 
spring — 1074 — 2?)  percent  of  some  9.000  to  10.000  employees  opted 
for  one  of  the  HMO's;  8  percent  opted  for  prepaid  group  practice; 
and  about  15  percent  opted  for  the  medical  foundation  plan.  That's 
because  we  were  in  a  competitive  position. 

The  out-of-pocket  cost  was  not  great.  There  was  no  out-of-pocket 
cost  for  one  of  the  prepaid  plans,  and  a  small  out-of-pocket  cost  for 
the  other,  and  a  greater  amount  for  the  medical  foundation  plan. 

But  what  was  interesting  is  that  23  percent  opted  for  one  of  the 
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new  offerings.  Tliey  responded  to  some  of  the  promotion  and  tidver- 
tising  that  we  did  carry  out,  which  was  fomid  objectionable  by 
many  of  the  physicians  "in  the  community  and  by  the  physicians' 
union. 

There  simply  has  to  be  an  opportunity  for  an  HMO  to  get  its 
story  across  and  as  things  stand  toclay.  it's  very  difficult  to  do  it. 

Senator  Kennedy.  Could  you  provide  what  the  cost  in  terms  of 
premiums  are  in  those  programs  for  us  ? 

]Mr.  Nelson.  Sure.  The  family  premium  for  group  health,  for  our 
program,  the  Genesee  Valley  Group  Health  Association,  is  $49.68  a 
month ;  for  a  single,  it  is  $17.42. 

Senator  Kennedy.  $49  covers  a  familv  of  four  or  complete  fam- 
ily ^ 

]\Ir.  Xelson.  Unlimited  family  size,  so  that  regardless  of  the  fam- 
ily size 

Senator  Kennedy.  Do  these  have  any  deductible  ? 

]Mr.  Xelson.  The  only  deductible  is  really  a  registration  fee  of  $2 
paid  once  in  a  24-hour  period  when  a  member  uses  the  health  center. 

Senator  Kennedy.  So  any  visit  costs  them  $2  ? 

Mr.  Xelson.  That  is  correct. 

Senator  Kennedy.  "What  about  pharmaceutical  prescriptions? 

Mr.  Xelson.  Drugs  are  not  included  in  the  basic  benefit  package. 

Senator  Kennedy.  How  about  dental  work? 

]\Ir.  Xelson.  Xo  dental  work  is  included  now.  We  will  include  the 
mandated  requirement  under  the  HMO  Act.  And  we  don't  anticipate — 
we're  working  on  the  costs  of  that  right  now — that  to  contribute 
significantly  to  an  increase  in  our  premium. 

Senator  Kennedy.  How  many  days  of  hospitalization  do  they 
have  ? 

Mr.  Xelson.  Well,  it's  really  not  fair  to  quote.  Senator,  because 
we're  only  8  months  old.  and  we  have  a  younger  population.  We're 
probably  running  less  than  400  days  per  1,000  right  now. 

But  we're  budgeting,  in  developiiig  our  premium  stru-^ture.  we're 
budgeting  for  an  average  of  480  inpatient  days  per  thousand,  is 
what  we  think  we'll  zero  in  at  over  the  course  of  the  next  2  or  3 
years. 

Senator  Kennedy.  But  how  many  days  of  hospitalization  do  you 
get  under  th>e  program  ? 

Mr.  Xelson.  Oh,  under  the  program ;  the  basic  benefit  is  120  days 
and  we  will  have  to,  in  order  to  qualify  under  the  H]MO  Act.  in- 
crease that  to  unlimited  days. 

And  tlie  projections  done  by  our  statistical  and  actuarial  people 
indicate  that  that  amount  is  insignificant — it's  less  than  5  cents  per 
member  per  month. 

Senator  Kennedy.  Does  the  fact  that  Blue  Cross  markets  both 
their  HMO  and  traditional  health  insurance  create  a  conflict  of  in- 
terest ? 

Mr.  Xelson.  On  the  surface.  I  suppose  one  would  say.  "Isn't  there 
a  conflict?"  And  certainly  that  was  a  question  that  occurred  to  me  as 
I  looked  at  tb.e  job  in  Rochester. 

And  I  don't  feel  that  that's  the  case.  I  feel  that  what  they  are 
doing  is  responding  to  community  pressures:  they're  responding  to 
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tlie  right  of  physicians  to  practice  in  another  type  of  structure  than 
the  ti-aditional  cottage  industry. 

And  as  such,  I  haven't  seen  any  evidence  in  our  relationships  as  a 
subsidiary  corporation  where  we're  being  restrained, 

Xow.  tliey  have  made  a  commitment  to  the  other  two  programs  in 
toAvn  that  they  will  market  these  alternatives  in  an  equitable  way, 
which  raises  the  whole  problem  of  marketing. 

You  have  to  have  adequacy  of  sales  in  group  practice.  You  can't 
have  somebody  standing  up  reciting  specifications  like  on  an  auto- 
mobile. 

You  have  to  have  a  marketing  entity  that  can  address  itself  to  the 
nature  of  prepaid  group  practice.  You're  just  not  selling  insurance. 

Senator  Kennedy.  Why  do  you  think  the  physicians  in  Monroe 
County  are  opposed  to  the  HMO  concept? 

Mr.  Nelson.  It  is  an  historic  opposition,  I  thmk.  Senator.  Medical 
group  practice,  as  such,  has  always  been  opposed  by  organized  medi- 
cine. 

Physicians  wanting  to  affiliate  together  in  medical  group  practice, 
particularly  for  1920  on,  found  opposition  from  the  solo  practi- 
tioner. 

It  was  a  counterindication,  I  suppose,  to  the  entrepreneur  and  na- 
ture of  solo  practice.  Certainly  there  is  an  economic  base  for  it. 

They  see  a  threat.  "When  a  group  of  physicians  comes  together  it 
has  a  stronger  voice,  could  take  over  the  medical  staff  of  the  hospital 
if  they  become  large  enough — and  this  has  happened  in  some  in- 
stances in  communities  across  the  United  States  where  the  medical 
group  becomes  the  dominant  group  of  the  medical  staff. 

Senator  Kennedy.  Do  you  have  psychiatric  services? 

]Mr.  Nelson.  Yes,  sir.  "We  have  in  our  basic  benefit  package  120 
inpatient  days  and  we  provide  the  basic  psychiatric  services  required 
u-nder  the  H^IO  Act. 

We're  using  the  Community  Mental  Health  Center,  which  is  affil- 
iated with  Rochester  General  Hospital,  for  our  psychiatric  services, 
with  some  referral  to  private  psychiatrists. 

Senator  Kennedy.  Could  you  stand  by,  because  the  staff  has  some 
more  questions  and  we  w411  show  the  other  witness  in  an  then  we 
^y\]]  come  back, 

Mr,  Nelson,  OK.  thank  you. 

Senator  Kennedy:  Mr.Biblo.  who  is  the  president,  and  Dr.  Dor- 
sey,  the  medical  director,  of  the  Harvard  Community  Health  Plan. 

Dr,  Dorsey,  I  understand  you  have  a  couple  of  young  spectators 
here.  What  are  their  names  ?  We  welcome  them. 

Statements  of  jMr.  Biblo  and  Dr.  Dorsey 

Dr,  Dorsey,  Linda  is  10  years  old,  and  Timmy  is  8  years  old. 

Senator  Kennedy.  We  are  glad  you  are  down  here  today.  We  wel- 
come you  here. 

Dr.  Dorsey.  Thank  you.  Senator. 

Senator  Kennedy.  You  have  a  couple  of  people  enrolled  in  your 
group  j)ractice  from  my  Boston  office,  and  they  are  pleased  with  it. 

Dr.  Dorsey.  I  am  delighted  to  hear  that, 

INIr.  BiiiLO.  It  is  very  good  to  hear. 
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Mr.  Chairman,  my  name  is  Eobert  L.  Biblo.  I  am  the  president  of 
the  Harvard  Commnnity  Health  Phin  of  Boston,  Mass. 

With  me  today  is  Dr.  Joseph  L.  Dorsey,  medical  director  of  the 
plan. 

"We  are  presenting  testimony  to  your  subcommittee  today  on  the 
ireneral  subject  of  competition  in  the  health  care  system,  and  in  par- 
ticular on  the  potential  role  of  health  maintenance  organizations  in 
the  development  of  a  more  competitive  medical  marketplace. 

The  Harvard  Community  Health  Plan  is  a  prepaid  group  practice 
plan  providing  comprehensive  services  to  over  37,000  residents  of  the 
Greater  Boston  Area. 

In  its  nearly  5  years  of  existence,  HCHP  has  experienced  first- 
hand the  difficulties  involved  in  starting  a  different  kind  of  system 
from  the  traditional  fee-for-service  model. 

We  believe  that  the  traditional  and  predominant  health  care  sys- 
tem in  the  United  States  today  has  a  number  of  characteristics 
which  limit  the  ability  of  the  system  to  operate  in  an  open,  competi- 
tive market  fashion. 

Hospitals  are  presently  reimbursed  on  the  basis  of  the  costs  they 
incur  in  serving  the  public.  The  usual  marketplace  incentives  to  de- 
liver services  at  a  lower  cost  are  very  weak,  if  present  at  all. 

Tlie  well-managed  hospital  is  unable  to  retain  savings  generated 
by  operating  efficiencies  and  cannot,  therefore,  reflect  its  efforts  at 
cost  reductions  in  an  improved  service  program  for  its  patients. 

Physicians  who  are  involved  in  clirect  patient  care  are,  in  the 
main,  reimbursed  on  a  fee-for-service  basis.  Fees  are  generally  estab- 
lished through  professional  committees  of  representatives  of  particu- 
lar specialties. 

The  fee-for-service  system  to  the  extent  that  it  is  a  system,  does 
not  face  the  stimulus  to  cost  restraint  that  the  presence  of  a  compet- 
ing and  different  type  system  would  force. 

Patients  are  generally  not  able  to  make  a  decision  between  various 
providers  based  on  adequate  data  about  the  range  of  alternatives 
available. 

The  need  for  technical  expertise  in  making  such  decisions  forces  a 
heavy  reliance  on  the  person  whose  services  they  are  selecting. 

These  statements  are  not  intended  as  criticisms  of  the  fee-for-serv- 
ice system  per  se,  but  rather  of  the  lack  of  an  adequate  alternative 
system  from  which  consumers  might  choose. 

It  is  questionable  how  much  competition  one  would  want  to  pro- 
mote within  the  existing  system.  Competition  among  hospitals  has, 
for  example,  often  taken  the  form  of  expansion  programs,  not  al- 
ways in  clear  relation  to  communit}^  need. 

Competition  on  fees  among  physicians  may  seem  attractive  on  the 
surface,  but  could  also  lead  to  a  degrading  form  of  commerciali- 
zation of  the  profession. 

We  believe  that  competition  between  significantly  different  sys- 
tems of  care  would,  on  balance,  have  a  healthy  effect. 

If  consumers  could  be  given  clear  accurate  information  about  such 
matters  as  benefit  packages,  premium  rates,  exclusions,  average  out- 
of-pocket  expenditures,  services,  et  cetera,  for  both  a  fee-for-service 
plan  and  a  prepaid  group  practice,  thej  could  weigh  the  advantages 
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and  (lisaflvania_o-es  of  each  system  from  the  viewpoint  of  theif  fam- 
ily needs  and  preferences. 

They  could  select  their  preferred  option.  In  such  a  situation,  each 
system's  success  in  the  market  would  depend  on  its  ability  to  offer 
broader  benefits,  lower  premiums,  fewer  exclusions,  and  higher  qual- 
ity, more  accessible  services. 

Consumers  could  express  their  satisfaction  or  dissatisfaction  with 
either  system  through  their  annual  dual  choice  option. 

AVe  would  not  favor  a  totally  unregulated  market.  Particularly 
during  the  period  that  prepaid  group  practices  were  just  developing, 
there  would  be  need  for  regulation  in  a  number  of  areas. 

As  the  market  took  on  a  more  competitive  form,  some  of  these 
ai'eas  might  no  longer  need  regulation. 

Senator  Kennedy.  Are  you  assuming  you  build,  starting  off  from 
the  basis  that  we  all  already  have  health  insurance  intact,  or  are  you 
talking  about  the  current  situation  v/here  we  are  today  ? 

Mr.BiBLO.  We  are  actually  talking  about  both.  "We  tried  to  get 
into  the  area  of  Federal  participation  a  little  later  on  in  testimony, 
and  probably  we  will  cover  some  of  the  questions  that  you  have  in 
mind,  but  we  are  talking  about  both. 

For  example,  we  believe  that  certificate-of-need  laws  are  required 
to  control  unnecessary  expansion  of  acute  hospital  bed  capacity,  and 
to  direct  resources  more  toward  a  balanced  system  with  due  empha- 
sis on  ambulatory  services  and  care  for  chronic  illnesses. 

Participation  in  areawide  health  planning  efforts  is  needed  to  help 
bring  care  to  areas  wdiich  have  remained  underserviced. 

Overall  rate  review  would  be  necessary  for  some  time,  although 
we  abhor  the  preoccupation  with  unit  price  considerations  and  pre- 
fer efforts  to  focus  on  overall  premimn  rate  structures  for  a  full 
range  of  services. 

We  also  see  the  need  for  some  form  of  national  regulation  of  the 
number  of  ti-aining  programs  for  physicians  according  to  specialty 
needs. 

The  existing  arrangement  has  produced  a  significant  excess  of 
general  surgeons  while  failing  to  turn  out  adequate  numbers  of  pri- 
mary care  physicians. 

Over  time  vce  would  see  less  need  for  reoulation  of  rates,  facility 
construction,  and  other  specific  elements  of  the  system,  but  possibly 
more  attention  to  assuring  adequate  levels  of  quality  of  care. 

In  an  open  market,  the  operating  forces  should  act  to  push  the 
competing  systems  in  the  direction  of  self -motivated  rate  control, 
balanced  facility  grow^th,  and  expanded  benefit  coverage. 

Whether  they  Avould  also  stimulate  adequate  quality  standards  is 
not  clear.  In  this  area,  it  is  far  more  difficult  for  the  consumer  to  be 
Ave1l  informed  and  quality  assurance  programs  might  actually  grow 
in  importance. 

We  have  been  asked  to  comment  specifically  on  any  artificial  re- 
straints to  entry  into  the  marketplace.  You  are  well  aware  of  the 
many  state  laws  which  have,  in  one  way  or  another,  hindered  the  in- 
corporation and  development  of  prepaid  group  practices. 

Some  have  worked  by  requiring  that  a  majority  of  physicians  in 
the  areas  be  involved  in  the  plan.  Eecalling  that  prepaid  group 
practices  are  in  many  respects  a  different  and  competing  system  this 
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i-equirement  would  obviously  be  destructive  to  the  neophyte  prepaid 
o'l'oup  pi'actice. 

The  PIMO  Act  of  1973  addressed  these  state  laws  at  least  for 
those  H^NIO's  which  receive  federal  certification. 

A  number  of  other,  more  subtle  barriers  still  persist.  INIany  physi- 
cians in  practice  are  not  geared  to  practicing  on  a  salaried  basis  in  a 
group  setting. 

Developing  HMO's  have  to  contend  with  what  could  be  described 
as  a  ''physician  monopoly."  Many  prepaid  group  practice  programs 
today  remain  on  the  drawing  board. 

One  of  the  major  reasons  they  are  not  operational  is  their  inabil- 
ity to  recruit  physicians.  Medical  societies  sometimes  find  it  difficult 
to  remain  neutral  when  faced  on  the  local  level  with  the  realistic 
possibility  of  a  competing  system  to  fee  for  service. 

Senator  Kennedy.  Do  you  have  some  examples  of  that  to  substan- 
tiate it? 

]Mr.  BiBLO.  Yes,  one  of  the  programs  that  I  attempted  to  work 
with  u-as  in  Nashville.  T<^nn.  Their  inability  to  ]:)ut  together  a  group 
of  physicians  was  one  clearcut  barrier  to  their  ability  to  win  support 
in  the  business  community  and  the  financial  commimity. 

In  addition.  I  know  programs  right  now  that  are  having  diffi- 
culty, in  the  Albany  community.  ])utting  together  a  physician 
group;  programs  that  are  being  helped  by  Group  Health  Associa- 
tion of  America.  I'm  sure  there  are  others. 

Senator  Kennedy.  We  hear  about  it  and  we  hear  testimony  about 
it.  and  yet  it  is  constantly  cliallenged.  so  that  is  why  we  make  sure 
that  we  develop  a  record.  This  is  thoroughly  my  impression  from 
listenino-  to  witnesses,  and  yet  it  is  constantly  challenged. 

Mr.  BiBLO.  The  effort  in  Nashville,  Tenn.  was  over  several  years, 
nnd  one  of  the  major  difficulties  was  just  that,  putting  together  a 
physician  group. 

IVhen  the  Harvard  Community  Health  Plan  was  developing  its 
]iew  program  in  Cambridge,  the  major  opposition  to  expansion  came 
from  local  physicians. 

Because  the  plan  was  already  well  established  this  opposition  was 
not  cripplino-.  If  this  is  what  an  existing  organized  program  faces,  it 
does  not  take  much  imagination  to  understand  what  programs  in 
other  areas  of  the  country  will  have  to  face. 

In  a  prepaid  group  practice  system,  the  physician's  group  assumes 
overall  responsibility  for  using  the  enrollees'  premium  dollars  in  the 
most  effective  manner. 

In  contrast  with  the  fee  system,  fewer  dollars  are  spent  on  inpa- 
tient, hospital-based  care:  fewer  surgical  procedures  are  performed. 
]More  dollars  are  spent  on  ambulatory  care  and  on  preventive  serv- 
ices. 

Dr.  John  Bunker  has  pointed  out  that  there  is  a  strong  dynamic 
operating  within  the  medical  system  which  favors  active  interven- 
tion in  manv  situations  in  which  the  evidence  favoring  such  inter- 
vention  over  a  more  conservative  and  watchful  approach  is  equivo- 
cal. 

Both  physicians  and  patients  get  uncomfortable  if  every  possible 
action  is  not  being  taken  despite  the  fact  that  nonintervention  may 
be  a  preferable  course. 
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Eecent  evidence  that  physicians  and  their  wives  undergo  consider- 
ably more  surgical  procedures  than  lawj-ers.  ministers,  and  business- 
men emphasizes  that  the  issue  is  not  simply  that  of  the  ignorant 
consumer. 

When  a  prepaid  group  program  produces  fewer  surgical  proce- 
dures and  fewer  hospitalizations  what  will  the  reaction  of  the  local 
PSRO  be?  "Will  there  be  pressures  to  conform  with  standards  de- 
rived from  a  fee-for-service  system  ? 

With  this  background  in  mind,  we  would  like  to  turn  now  to  the 
legal  context  in  which  prepaid  group  practice  plans  are  developing? 

By  and  large  in  the  country  there  is  not  proper  recognition  of  the 
fact  that  there  are  now  two  systems  of  care.  This  can  be  seen  most 
clearly  and  is  most  harmful  when  it  comes  to  patterns  of  reimburse- 
ment under  Federal  programs. 

Medicare  is  the  clearest  present  example  and,  without  adequate 
recognition  of  the  different  systems  in  existence,  this  pattern  could 
be  even  more  disastrous  in  the  different  national  health  insurance 
schemes. 

Heimbursement  for  provider  institutions  is  determined  on  a  uni- 
form, cost-related  basis.  Reimbursement  for  ambulatory  services  is 
on  a  unit-of-service  basis.  HMO's  are  not  rewarded  for  efficiency  re- 
sulting from  good  management  both  administratively  and  in  deliver- 
ing health  services. 

The  HMO's  are  not  provided  adequate  incentives  for  achieving 
savings  by  reducing  hospital  use,  savings  that  could  be  used  to  im- 
prove operations,  provide  broader  benefits  or  hold  the  line  on  pre- 
mium increases. 

If  appropriate  recognition  existed  of  the  two  systems  of  care, 
PPGP's  would  be  paid  on  a  true  capitation  rate  basis  as  they  are  in 
the  private  sector,  at  a  level  competitive  with  other  provider  sys- 
tems. 

The  HMO  would  be  permitted  to  retain  savings  within  predeter- 
mined guidelines  that  jjuaranteo  to  HMO  members  that  thev  will  re- 
ceive  benefits  in  one  foi-m  or  another  from  the  savnigs. 

This  point  bears  particular  attention  since  the  very  economic 
foundation  of  prepaid  group  practices  is  at  stake.  The  most  impor- 
tant federal  legislation  affecting  HMO's  is,  of  course,  the  recently 
enacted  Health  Maintenance  Organization  Act  of  1973. 

Passage  of  the  HMO  Act  represented  a  significant  departure  of 
the  Federal  Government  from  its  previous  position,  most  clearly  ar- 
ticulated in  the  original  ]Medica)-e  Act,  of  noninterference  with  the 
existing  arrangements  for  the  deliver}'  of  health  services. 

The  HMO  Act  reflects  the  desire  of  a  large  segment  of  Congress 
to  introduce  changes  in  the  organizational  structure  through  which 
services  are  delivered  and,  we  believe,  to  create  a  form  of  competi- 
tion for  the  traditional  fee-for-service  S3'Stem  of  care  which  predom- 
inates on  the  American  scene.  It  gives  explicit  statutory  recognition 
to  PPGP's. 

The  HMO  Act  is  a  complex  piece  of  legislation.  Although  intended 
to  stimulate  the  growth  and  expansion  of  prepaid  group  practice 
plans  and  foundations  for  medical  care,  its  actual  impact  is  still 
very  difficult  to  foresee. 
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To  understand  the  act  one  must  appreciate  the  legislative  and  po- 
litical context  in  which  it  evolved,  A  number  of  the  HMO  support- 
ers in  the  Congress  acted  with  a  broader  agenda  in  mind. 

The  mandatory  benefit  package  was  recognized  as  a  potential  fore- 
runner to  the  benefit  packages*for  national  health  insurance  plans. 

This  expectation  has  already  been  realized  in  the  form  of  the 
projjosed  benefit  packages  for  both  the  Kennedy-Mills  and  the  ad- 
ministration's proposal  for  national  health  insurance. 

Taken  in  this  context,  it  becomes  easier  to  understand  the  pres- 
sures that  were  generated  for  a  very  broad  benefit  package,  for  open 
enrollment  and  for  community  rating. 

The  bill  was  caught  in  a  certain  amount  of  crossfire  from  compet- 
ing special  interest  groups.  Groups  which  had,  frankly,  limited 
interest  in  the  growth  or  survival  of  prepaid  group  practice  plans 
pressed  for  the  inclusion  within  the  mandatory  benefit  package  of 
services  that  represented  their  special  interests. 

Examples  include  eye  examinations,  preventive  dental  services  for 
children,  services  for  alcoholics,  and  short-term  mental  health  serv- 
ices. 

Concern  about  the  potential  for  profitmaking,  skimming,  and  de- 
liberate underutilization  resulted  in  a  bill  designed  to  protect  the 
public  against  "the  bad  guys."' 

These  fears  have  some  degree  of  realistic  basis  and  they  were 
fanned  by  HMO  opponents. 

Perhaps  the  most  important  section  of  the  entire  bill  is  section 
1310 — "Employees'  Health  Benefit  Plans."  Every  employer  who  is 
covered  under  the  Fair  Labor  Standards  Act.  and  who  employes  25 
or  more  individuals,  is  required  to  offer  employees  the  option  to  elect 
membership  in  qualified  health  maintenance  organizations. 

In  the  past,  new  plans  have  experienced  considerable  difficulty  in 
persuading  employers  of  the  advantages  of  offering  a  neAv  system  on 
a  dual  choice  basis  to  the  employees. 

Employers  have  wanted  to  wait  until  a  plan  was  well  established 
in  the  community.  They  have  balked  at  the  administrative  burden 
they  anticipated  in  having  to  offer  two  alternative  health  benefit 
packages,  at  the  unknown  aspects  of  new  systems  and  at  the  reaction 
they  may  face  when  those  employees  who  do  not  elect  the  PPGP  ob- 
serve the  much  broader  benefit  package  that  is  offered  their  fellow 
workers. 

The  mandatory  dual  choice  section  states  that  the  decision  about 
access  to  health  maintenance  organizations  will  no  longer  be  made 
by  management,  but  will  be  left  to  the  discretion  of  the  individual 
wage  earner. 

Yet  no  one  is  forced  to  join  Avho  does  not  so  choose.  As  an  exam- 
ple of  its  expected  impact,  HCHP  anticipates  a  fourfold  increase  in 
the  number  of  Boston  employers  offering  the  plan  during  the  next 
12  months. 

AVe  believe  that  the  mandatory  dual  choice  provision  will  prove  a 
major  contribution  to  the  growth  of  those  PPGP's  which  are  able  to 
qualify  for  Federal  HMO  certification. 

The  H]MO  Act  provides  four  categories  of  moneys  to  developing 
plans.  Grants  for  feasibility  studies,  foi'  planning  and  for  initial  de- 
velopment, totaling  up  to  $1.35  million,  are  available. 
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These  funds  would  be  expected  to  bring  the  program  to  the  point 
of  becominir  operational. 

Grant  moneys  are  not  provided  to  underwrite  construction  costs  or 
the  inevitable"  operating  deficit  that  prepaid  group  practice  plans 
incur  before  reaching  a  self-sustaining  level  of  membership. 

However,  loan  moneys  are  available  up  to  a  total  of  $21/2  million 
for  a  3  year  period. 

While  these  moneys  are  not  likely  to  be  adequate  to  cover  m  toto 
the  deficits  and  facility  costs  that  plans  will  experience,  combined 
v;ith  resources  that  an  HMO  may  be  able  to  recruit  from  other 
sources,  they  should  provide  a  considerable  stimulus  to  HMO  devel- 

oj'traent. 

Third.  State  laws  or  regulations  which,  in  the  past,  have  nnpeded 
the  establishment  of  HMO's  are  overriden  in  the  case  of  those 
HlSIO's  which  receive  federal  certification.  This  section  also  over- 
rides laws  which  prohibit  advertising  by  HlMO's. 

The  HMO  Act  also  contains  a  number  of  sections  which,  if  re- 
quired ondy  of  HlMO's  and  not  of  other  entities  offering  health  in- 
surarice  benefits  in  the  marketplace,  can  be  expected  to  significantly 
hamper  the  HMO  movement. 

In  particular,  new  plans,  already  faced  with  innumerable  startup 
obstacles,  may  find  themselves  unable  to  present  a  competitive  pre- 
mium structure  to  emjjlovee  groups  oliering  dual  choice. 

Our  experience  suggests  that,  regardless  of  the  comprehensiveness 
of  the  benefit  package  and  the  excellence  of  the  program,  it  is  very 
difficult  to  market  an  HMO  to  families,  if  the  premium  is  more  than 
$5  per  month  higlier  than  their  existing  package,  and  practically  im- 
possible if  the  premium  differential  exceeds  $10  per  month. 

The  mnior  section  of  the  bill  which  will  force  the  premium  up- 
ward is  that  which  spells  out  the  broad  range  of  health  services  re- 
[juired  as  mandatory  benefits. 

Senator  Kennedy.  Now,  that  is  Avhat  your  conclusion  is,  that  you 
have  been  able  to  price  out  the  benefit  package  in  the  HMO's,  that 
the  H]\rO*s  will  increase  it  in  terms  of  the  package  as  far  as  the 
Harvard  community  proi^ram  by  about  $5? 

Mr.  BiBLO.  No;  this  is  not  true.  Senator.  The  Harvard  plan  benefit 
oackage  is  very  close  to  the  m.andated  benefit  in  the  bill. 

We  will  have  to  add  one  or  two  things,  basically,  the  preventive 
cloital  benefits  for  cliildren.  We  are  not  expecting  a  significant  in- 
crease in  our  premium  structure. 

The  next  paragraph  deals  with  our  concern,  which  is  for  new 
plans  o]>erating  in  areas  where  the  competition  is  selling  a  package 
of  benefits  at  a  premium  level  of  about  $40,  loaded  with  multiple  co- 
pays  and  deductibles. 

That  plan,  we  think,  will  not  be  able  to  compete.  They  will  be  at  a 
competitive  disadvantage,  with  a  major  premium  differential. 

In  our  area,  we  are  about  $5  higher  than  the  traditional  Blue 
Cross-Blue  Shield  master  medical  program,  and  we  think  we  can 
handle  that. 

Senator  Kennedy.  Well,  who  is  offering  the  other  program  that 
you  mentioned  ? 

Mr.  BiBLO.  In  the  Boston  area.  Blue  Cross-Blue  Shield  has  70  per- 
cent of  the  business.  The  bulk  of  the  programs  are  master  medical 
and  their  structure,  their  premiums,  are  competitive. 
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For  the  commercial  carrier  plans,  many  of  them  are  still  offered, 
and  they  have  still  very  cheap  plans,  loaded  with  multiple  copays 
and  deductibles. 

In  these  instances,  we  are  not  competitive  and  have  greater  diffi- 
culty when  it  comes  to  enrollees. 

However,  we  think  we  are  established.  We  can  handle  it.  Our  con- 
<;ern  is  other  areas  of  the  country  where  this  does  not  exist. 

In  most  communities,  existing  prepaid  group  j^ractice  plans  offer  a 
range  of  prepaid  benefits  that  are  broader  than  the  competing  pack- 
ages offered  by  Blue  Cross-Blue  Shield  and  private  insurance 
■companies. 

However,  the  j)articular  benefit  packages  vary  considerably  by  in- 
dividual community.  Connnunities  vary  greatly  in  the  level  of  bene- 
fits that  have  been  negotiated  by  employee  groups.  In  a  community 
where  the  prevailing  health  insurance  packages  cost  $70  per  family 
per  month,  the  mandatory  benefit  j^ackage  will  cause  little  problem. 

In  communities  where  the  average  benefit  package  runs  $40  to  $45 
per  family  per  month,  the  cost  of  the  HMO  required  basic  health 
services — estimated  at  $60  to  $75  monthly  per  family — is  likely  to 
place  the  HMO  in  a  noncompetitive  price  range. 

The  situation  is  further  complicated  by  the  influence  a  high  pre- 
mium rate  structure  has  on  the  selection  process  in  a  dual  choice  situ- 
ation. 

The  rate  goes  a  long  way  toward  setting  the  level  of  risk  of  enrollees. 

Programs  which,  in  comparison  with  other  entities  in  their  locale 
have  both  a  much  broader  beneht  package  and  a  much  higher  pre- 
mium, will  be  selected  by  individuals  who  are  at  high  risk. 

People  witli  serious  chronic  illnesses,  or  known  unattended  medi- 
cal and  surgical  problems,  requiring  expensive  care,  are  the  very 
ones  who  will  recognize  tlie  immediate  benefit  of  a  comprehensive 
system  of  coverage  with  limited  exclusion  and  copayment  features, 
and  will  not  be  dissuaded  by  a  higher  premium. 

Thus,  a  vicious  cycle  will  ensue.  Because  of  a  high  premium,  ad- 
verse risk  selection  will  occur,  utilization  rates  will  be  higher  than 
average  and,  therefore,  next  year's  premium  even  higher. 

In  contrast,  the  experience  of  PPGP's  to  date  has  shown  that, 
where  the  benefit  coverage  has  been  broader  but  the  premium  com- 
X)etitive,  the  degree  of  adverse  risk  selection  which  the  prepaid 
groups  have  experienced  in  comparison  with  the  level  of  risk  of  en- 
rollees in  Blue  Cross-Blue  Shield  or  insurance  company  plans,  has 
not  proven  intolerable. 

A  recent  study  of  the  health  status  of  members  of  various  types  of 
insurance  plans  at  their  time  of  entry  showed  that  the  PPGP  did 
attract  i:)eop]e  with  more  chronic  illness. 

Yet.  the  difference  was  small  enough  that  the  PPGP  members  still 
experienced  lower  hospital  use  rates. 

In  order  to  attempt  to  keep  their  premiums  competitive,  prepaid 
groups  may  be  forced  to  cut  back  on  certain  benefits  their  enrollees 
have  been  accustomed  to  receiving  in  order  to  move  the  avaihible 
premium  dollar  into  the  areas  mandated  by  the  benefit  package. 

The  result  of  requiring  such  a  broad  iDenefit  package  in  all  com- 
munities riiay  be  that  HMO's  will  have  a  particular  difficulty  in 
starting  within  the  very  communities  where  we  would  all  like  to  see 
them  begin. 

35-554— 74— pt.  3 3 
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In  industries  that  have  poor  fringe  benefits,  witli  few  dollars  on 
the  table,  the  employees  will  be  unable  to  afford  the  cost  of  such  a 
broad  benefit  package. 

Senator  Kennedy.  Of  course  this  is  something  we  don't  have: 
The  health  insurance  program. 

Mr.  BiBLO.  That  is  correct. 

Senator  Kennedy.  As  I  gather  your  testimony,  the  thrust  of  this 
part  is  that  there  is  some  sentiment  for  a  reduced  benefit  package,  to 
really  trigger  the  start  of  these  HMO's,  even  if  it  is  not  going  to  be 
as  comprehensive  and  not  as  sweeping,  in  terms  of  its  benefit  pack- 
age, to  get  people  started  in  this  program,  particularly  in  areas  of 
greatest  need  or  in  the  industries  that  have  a  poor  set  of  benefits  and 
to  get  some  help  into  those  areas  and  then  perhaps  build  up  to  some- 
thing better,  I  suppose,  over  a  period  of  time,  or  until  we  get  a  bet- 
ter health  insurance  program. 

Mr.  BiBLO.  That  is  one  reason.  I  have  two  concerns.  One  is  so  that 
the  program — the  prepaid  group  practices — will  be  available  to  low 
wage  workers  who  need  it. 

And  the  other  is  to  make  sure  that  a  prepaid  group  practice  does 
not  just  become  a  program  for  the  middle  class  and  the  rich  who 
might  be  able  to  afford  the  premium  differential. 

In  both  these  areas  there  is  concern  on  our  part. 

Senator  Kennedy.  Now,  you  are  aware,  probably,  that  in  our 
Senate  package  we  had  both  open  enrollment  and  subsidized  pre- 
miums. We  had  a  kitty  that  was  sort  of  set  aside  to  enroll,  particu- 
larly those  that  were  indigent  and  the  poor,  to  underwrite  their  pre- 
miums— and  also  to  underwrite  premiums  in  areas  where  the 
makeup  of  the  population  would  show  that  there  is  additional 
chronic  illness  that  we  thought  really  could  serve  as  a  bridge  until 
we  got  to  health  insurance. 

Tlien,  of  course,  we  get  into  job  struggle  on  the  floor,  which  we 
were  able  to  turn  back.  But  by  the  time  we  got  to  the  conference,  we 
had  difficulty  holding  those  positions. 

We  tried  to  insist  on  open  enrollment  with  the  waivers  that  you 
are  familiar  with,  but  this  is  a  problem  as  to  what  to  do  about  those 
areas,  and  where  there  is  a  heavy  percent  of  population  of  poor  or 
old  people  who  have  to  use  the  services  to  a  greater  extent — how  to 
deal  with  that  in  the  interim  until  we  get  to  health  insurance. 

And  I  really  am  not  sure.  I  mean,  hopefully,  we  are  pressing  to 
try  to  get  national  health  insurance  as  (luickly  as  possible,  but  I 
think  you  put  your  finger  on  a  very  important  concern  that  many  of 
us  have,  and  which,  I  am  afraid,  even  with  the  acceptance  and  pas- 
sage of  the  legislation,  we  really  avoided  a  ver}-  important  part  of 
our  responsibility. 

By  not  having  health  insurance,  perhaps  we  are  going  to  even 
compound  it,  for  the  reasons  you  have  identified,  and  that  is  tliat  it 
will  become  more  of  a  middle  class  and  upper  middle  class  kind  of  a 
program,  particularly  if  we  don't  fund  the  various  startup  costs,  if 
we  get  a  cutback  in  terms  of  appropriations  for  any  of  those  partic- 
ular provisions. 

I  think  your  concerns  are  very  well  founded.  Wliat  are  you  sug- 
gesting that  we  do  about  it  ? 
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]Mr.  BiBLO.  First  of  all,  that  Avas  very  unfortimate  that  those  sup- 
plemental dollars  were  taken  out  of  the  HMO  bill.  And  I  think  a 
solid  national  health  insurance  proposal,  with  a  broad  benefit  pack- 
age there,  would  go  a  long  way  to  be  helpful. 

Dr.  Dorset.  Senator,  "l  would  like  to  give  a  specific  example. 
Under  the  technical  assistance  provisions  HEW  makes  available  are 
services  to  some  of  the  developing  HMO's,  and  in  the  metropolitan 
area  around  the  city  of  New  York,  the  predominant  benefit  package, 
the  most  expensive"^  coverage  that  is  available  through  Blue  Cross- 
Blue  Shield  in  their  master  medical  program,  costs  about  $40  per 
family  per  month. 

It  is  a  low  premium  because  the  extent  to  which  benefits  are  cov- 
ered is  quite  limited.  There  are  a  number  of  categorical  exclusions  of 
benefits,  there  are  copayment  features,  and  a  number  of  other  fac- 
tors. 

Now,  we  have  consulted  with  a  group  that  is  very  interested  in  de- 
veloping a  program  there,  and  the  least -expensive  benefit  package 
that  they  could  come  in  with  and  be  federally  certified  would  cost 
nbout  $60.  That  is  the  problem. 

It  is  not  just,  although  it  certainly  is  outstandingly  so,  but  it  is 
not  just  the  low-income  worker.  That  is  the  predominant  benefit 
package  in  the  State  of  New  Jersey.  It  costs  $40. 

And  our  concern  is  that  the  most  excellent  prepaid  practice  in  the 
country,  with  the  best  benefit  package,  the  best  medical  group, 
would  not  have  a  chance  in  tliat  marketplace  because  the  wage  earner 
is  not  able  to  see  a  $20  a  month  dili'erence,  to  the  advantage  of  this 
family,  in  making  that  election. 

We  feel  very  blessed  in  ^Massachusetts  because  we  are  competing  in 
a  marketplace  where  the  premium  is  already  close  to  ours,  and  we 
are  not  really  concerned  about  it  as  it  applies  to  HCHP. 

But  there  are  a  number  of  other  areas  of  the  country  where  there 
is  a  very  significant  problem. 

Senator  Kennedy.  Most  of  the  other  areas  of  the  country — 
wouldn't  you  say  it  was  most  of  the  other  areas  of  the  country  ? 

Dr.  Dorset.  I  don't  think  we  have  that  good  a  feeling  about  it, 
Senator.  There  is  a  fair  amount  of  variation  from  State  to  State. 

We  know  in  JSIassachusetts  there  is  a  premium  rate  that  runs  very 
high.  In  a  few  of  the  other  states  that  we  looked  at  they  have  been 
considerably  lower. 

We  really  don't  have  a  good  feel  for  what  the  average  premium  is 
across  the  country. 

Senator  Kennedy.  How  long  do  vou  think  it  would  take  to  start 
an  HMO  from  scratch  now  ? 

Mr.  BiBLO.  Given  a  reasonably  ideal  situation — that  is,  availability 
of  doctors  in  a  setting  with  a  supporting  hospital — I  think  it  is  now 
reasonable  to  state  that  an  HMO  could — from  the  point  it  becomes 
operational — become  self-supporting  in  about  21/^  years. 

Dr.  Dorsey.  AYe  find  that  in  our  second  health  center  in  Cam- 
bridge, we  are  anticipating  that  we  will  get  to  a  break-even  level  for 
that  facility  in  half  the  time  it  took  us  in  our  fii'St  facility  in  Ken- 
more;  and  we  hope  that  the  requirement  for  startup  moneys  for 
Federal  funds  will  be  limited  to  the  first  one  or  two  centers  of  the 
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prepaid  group,  and  that  it  Avill  not  be  necessary  to  have  continuing- 
subsidies  over  the  years. 

Senator  Kennedy.  You  don't  want  that  to  continue — subsidies 
over  the  years? 

Dr.  Dorset.  That  is  correct. 

Mr.  BiBLO.  I  think  it  is  reasonable.  At  the  point  tlie  program 
achieves  a  sizable  membership  and  has  a  solid  cash  flow  it  ought  to 
be  able  to  finance  its  own  expansion. 

Senator  Kennedy.  Do  you  think  that  a  market  that  has  70  to  80 
percent  control  by  the  Blue  Cross  constitutes  a  monopoly  by  the  pri- 
vate carrier  ? 

Mr.  BiBLO.  I  think  as  far  as  prepaid  group  practices  are  concerned 
that  we  have  the  capacity,  given  federal  support,  given  an  opportu- 
nity to  advertise,  given  a  good  physicians'  group,  to  enter  that  mar- 
ket and  to  compete  effectively,  as  long  as  our  premiums  are 
competitive. 

We  are  marketing  a  different  system  from  the  indemnity  sector, 
from  the  bill  paying  sector.  But  within  the  health  care  sector,  within 
the  health  care  system,  our  system  of  care  can  effectively  compete. 

That  is  my  opinion. 

Dr.  Dorset.  I  think  we  have  had  the  good  fortune  of  a  Blue 
Cross  organization  that  has  been  receptive  to  the  marketing.  Both  of 
us,  had  we  been  faced  with  the  situation  in  which  there  was  a  little 
more  warfare,  might  not  be  quite  so  sanguine  in  our  opinion. 

Mr.  BiBLO.  Second,  H]MO's  must  have  an  open  enrollment  period 
of  not  less  than  30  days  at  least  once  during  each  consecutive  12- 
month  period  during  which  enrollment  period  it  accepts,  up  to  its 
capacity,  individuals  in  the  order  in  which  they  apply  for  member- 
ship. 

This  section,  in  essence,  provides  that  individuals  who  may  have 
been  unable  to  obtain  health  insurance  coverage  in  their  community 
because  of  adverse  health  problems  must  be  offered  the  opportunity 
to  join  the  HMO. 

Third,  HMO's  are  recjuired  to  charge  the  same  premium  rate  to 
all  their  enrollees  for  equivalent  benefit  coverage;  that  is,  to  use 
community  rating. 

Experience  rating— that  is,  the  tailoring  of  an  employee  group's 
premiums  to  the  expected  rate  of  utilization  and  cost — is  prohibited. 

The  existent  third  parties  can  continue  to  present  relatively  at- 
tractive premium  structures  to  low-risk  groups  tlirough  experience 
rating. 

Thus,  in  the  low-risk  groups  which  might  provide  a  more  bal- 
anced membership,  the  premium  differential  created  by  the  high 
level  of  benefits  will  be  magnified  by  the  competition's  use  of  experi- 
ence rating. 

We  would  like  to  emphasize  that  our  problems  with  these  sections 
of  the  act  do  not  reflect  differences  of  opinion  on  the  objectives 
sought  by  the  bill.  In  each  case  the  principle  is  correct.  The  problem 
we  see  is  in  the  selective  application  of  the  principle  to  only  one  of 
the  systems  that  is  operating  in  a  price  sensitive  market. 

The  existing  prepaid  group  practice  plans  have  been  strong  advo- 
cates of  broad  benefit  coverage  and  community  rating. 

At  a  time  when  new  PPGP's  are  struggling  to  expand  into  new 
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areas  of  tlie  country  they  have  been  selected  out  to  meet  certain 
standards  that  no  one  else  "in  the  marketplace  is  required  to  meet. 

It  is  particularly  critical  for  HMO's  to  be  developed  at  a  time 
when  passage  of  a"^  national  health  insurance  program  is  viewed  as. 
near  at  hand. 

Experience  with  medicare  and  medicaid  has  demonstrated  that  ex- 
])ansion  of  benefit  coverage,  Avithout  corresponding  changes  in  the 
delivery  system,  produces  a  sharp  upswing  in  costs. 

Furthermore,  experience  in  other  countries  suggest  that  the  insti- 
tution of  a  national  financing  program  tends  to  freeze  evolution  in 
the  structure  of  the  delivery  system. 

In  this  light,  it  is  imperative  that  HMO  development  be  promptly 
encouraged  in  order  that  competing  types  of  delivery  systems  would 
be  accepted  as  essential  elements  in  a  national  scheme. 

Either  the  requirements  of  health  maintenance  organizations 
should  be  modified,  or,  more  appropriately,  legislation  should  be  in- 
troduced promptly  to  require  miy  entity  offering  health  insurance  in 
the  United  States  to  meet  the  same  standards  of  excellence. 

Were  that  to  happen,  the  established  prepaid  groups,  with  their 
greater  ability  to  control  costs  and  to  provide  a  broad  range  of  serv- 
ices, would  be  able  to  compete  in  the  marketplace.  New  plans  would 
face  the  challenge  of  rising  or  falling  primarily  on  their  own  merits. 

Mr.  Chairman,  I  am  concerned  that  the  HMO  field  is  now  playing 
the  numbers  game.  Some  organizations  which  are  still  aspiring  to 
become  true  HMO's,  or  are  serving  very  few  prepaid  patients,  are 
not  being  counted  as  HlNIO's. 

HMO's  are  still,  in  fact,  not  available  to  the  vast  majority  of 
American  people.  Expansion  is  limited  by  financial  constraints  and 
because  of  manpower  limitations. 

There  is  another  factor :  We  have  not  been  able  to  place  medical 
care  in  proper  perspective.  People  still  perceive  their  medical  care 
needs  being  met  by  systems  that  have  long  since  been  nonexistent. 

jNIarcus  Welby  and  Ben  Casey  do  not  represent  typical  American 
medicine.  Public  education  programs  explaining  group  practice,  rou- 
tine illnesses,  and  what  constitutes  medical  emergencies,  are  essen- 
tial. 

In  areas  of  the  country  where  there  is  simply  no  access  to  medical 
care,  we  have  the  need  to  find  the  financing  mechanism  and  appro- 
priate manpower  mix  to  provide  care  for  thousands  who  are  medi- 
cally deprived. 

Peoples'  perceptions  have  to  be  based  on  facts,  not  fallacies.  Injec- 
tions and  tests  are  sometimes  demanded  but  medically  uncalled  for. 

Consumer  education  that  works  is  needed  in  order  to  change  the 
culture  of  seeing  a  doctor  for  instant  cure,  but  rather  educating  con- 
sumers to  understand  their  medical  needs  better  and  to  recognize  an 
appropriate  pathway  to  securing  good  and  humane  care. 

Major  planning  institutions  state  that  many  communities  have  ov- 
erbeded  hospitals  while  some  areas  of  the  country  suffer  from  a  lack 
of  adequate  resources. 

It  will  be  no  small  task  cleaning  up  this  situation.  Inappropriate 
hospital  competition  not  only  for  expensive  equipment  but  to  fill 
beds  has  fostered  waste  and  inefficiency  and  has  been  a  factor  in 
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healtli  care  cost  spiralling  at  an  inflationary  rate  that  is  far  ahead 
of  tlie  general  economy. 

Organizations  and  management  skills  that  are  routine  in  other  as- 
pects of  the  business  world  are  lacking  in  the  health  care  system. 

Optimal  use  of  the  health  care  dollar  is  made  impossible  by  lack 
of  an  organized  system  of  care.  We  believe  that  well  planned  and 
well  run  HMO's  can  help  correct  these  problems. 

Mr.  Chairman,  we  wish  to  thank  you  for  the  opportunity  to  ap- 
pear before  this  committee.  This  concludes  our  prepared  statement. 
Dr.  Dorsey  and  I  will  be  pleased  to  try  to  answer  any  of  the  ques- 
tions you  and  the  committee  may  have. 

Senator  Kexxedy.  That  is  very  helpful  testimony.  I  don't  know 
if  you  were  here  at  the  opening  of  the  hearing.  I  apologize  to  the 
witness  for  the  change  in  the  time,  which  was  unavoidable,  and  also, 
that  I  have  to  chair  a  conference  with  the  House  at  2  o'clock. 

I  just  have  a  few  questions,  and  then  we  are  going  to  let  the  staff 
question  all  the  witnesses  again  on  some  of  the  particular  matters  on 
which  they  have  testified. 

You  expi'essed  fear  in  the  early  part  of  your  testimony  that  pres- 
sures will  be  put  upon  HMO's  to  conform  with  quality  standards  de- 
rived from  the  fee- for-ser vice  system. 

Tell  us  what  kind  of  quality  standards  currently  exist  in  the 
health  care  system  against  which  the  PSRO's  can  measure  their 
standards. 

Dr.  DoRSEY.  The  extent  to  which  there  are  quality  standards  that 
are  spelled  out  is  still  fairly  limited.  What  we  really  expressed  was 
a  question. 

The  PSRO's  are  obviously  going  to  be  manned  largely  by  physi- 
cians Avho  are  fee-for-service  practitioners.  Once  the  organizations  are 
established,  they  are  then  charged  with  responsibility  for  developing 
norms,  criteria,  and  standards,  against  which  the  practice  of  individ- 
ual physicians  would  be  measured. 

Now,  in  some  respects,  the  most  obvious  of  delivery  deviant  from 
the  community  standards  will  be  a  prepaid  group  practice,  it  delib- 
erately deviates  from  the  usual  rate  of  hospitalization,  it  deliber- 
ately deviates  from  the  usual  rate  of  surgical  procedures. 

And  the  question  we  are  raising  is,  what  is  the  response  of  the 
PSRO  going  to  be  to  that  situation  ^ 

Mr.  BiBLO.  I  might  comment  just  a  little  further.  A  cost-related 
reimbursement  mechanism,  by  the  very  nature  of  the  mechanism, 
tends  to  foster  the  provision  of  services  that  are  reimbursable,  that 
are  covered,  whether  they  are  needed,  or  whether  they  are  the  most 
appropriate  at  the  time. 

A  prospective  reimbursement  system,  which  is  what  we  are  trying 
to  get  in  all  Federal  legislation,  provides  for  intelligent  planning 
ancl  enables  us  to  use  the  services — provide  the  services — that  are 
most  appropriate,  and  not  concern  ourselves  with  just  that  which  is 
reimbursable. 

Dr.  Dorset.  I  think  our  problem  is  that  in  the  absence  of  clearcut 
and  objective  data  against  which  individual  performance  can  be 
measured,  that  the  kind  of  situation  that  INIr.  Biblo  is  referring  to  is 
going  to  set  up  some  inherent  conflicts  between  people  who  are  in 
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fee-for-service  practice,  who  have  one  pattern  of  delivering  care,  and 
people  who  are  in  a  group  practice. 

Senator  Kexxedy.  "What  do  you  think  we  can  do  about  that?  As 
you  know,  we  have  virtually  no  consumer  participation  in  those 
PSRO's.  I  suppose  those  that  are  practicing  in  prepaid  groups  are 
also  going  to  be  a  minorit3\ 

Do  you  have  any  suggestions  as  to  what  we  could  do  in  terms  of 
remedying  that  ? 

Dr.  DoRSEY.  "Well,  we  would  like  to  see  the  standards  that  are 
used  made  very  visible.  We  would  like  to  see  studies  that  are  done 
witliin  the  PSRO's  looked  at — the  needs  of  broad  cross  sections  of 
the  population — and  develop  utilization  rates  for  those  broad  cross 
sections,  rather  than  simply  focusing  on  the  handling  of  individual 
single  cases. 

We  are  at  this  point  really  are  kind  of  Avaiting  to  see  how  things 
are  going  to  go.  We  are  prepared  to  participate  in  the  PSRO  sys- 
tem. 

We  agree  strongly  witli  the  need  for  better  quality  insurance.  We 
simply  have  some  concerns  about  how  it  may  work. 

Senator  Kennedy.  I  think  that  is  going  to  be  a  barrier  which  we 
are  going  to  have  to  regard  very  carefully.  You  mentioned  that  in 
your  attempt  to  expand  in  Cambridge,  Mass.,  the  community  plan 
encountered  resistance  from  the  local  physicians. 

Could  you  tell  us  a  little  more  about  that? 

Mr.  BiBLO.  Yes.  As  you  know,  Massachusetts  has  a  strong  certifi- 
cato-of-need  law.  The  Hai'var*!  plan  received  strong  community  sup- 
port for  the  expansion  to  Cambridge,  and  that  was  our  main 
strength  for  getting  the  certificate  of  need. 

The  opposition  to  our  receiving  the  certificate  of  need  to  construct 
a  health  center  in  the  Cambridge  community  was  led  by  local  physi- 
cians. 

In  addition,  the  particular  physicians  formed  an  organization 
called  the  Cambridge  ^ledical  Improvement  Association,  and  took 
out  front  page  ads  in  the  local  Cambridge  newspaper  warning  the 
community  that  Harvard  community  health  plan  was  bringing  forth 
a  program  that  would  prevent  them  from  having  free  choice  of  doc- 
tors and  free  choice  of  hospitals. 

And  so,  in  effect,  they  were  the  only  major  force  opposing  our  ex- 
pansion to  Cambridge.  And,  by  the  way,  we  did  receive  the  certifi- 
cate of  need,  mainly  as  a  result  of  the  strong  community  support. 

Dr.  Dorsey.  We  sometimes  wonder  if  that  wasn't  a  helpful  form 
of  advertising  on  our  behalf.  You  can  imagine  how  the  community 
responds  to  that  type  of  publicity. 

Senator  Kennedy.  Are  you  aware  of  any  organized  efforts  on  the 
part  now  of  the  medical  societies  to  prevent  the  health  plan  from 
entering  the  marketplace  ? 

Dr.  Dorsey.  Xo.  In  Massachusetts,  we  have  been  favored  by  a  cou- 
ple of  circumstances.  The  fact  that  when  we  began  the  hospitals 
with  which  our  physicians  were  identified  were  teaching  hospitals, 
and  insulated  us  from  a  large  part  of  the  political  force  of  orga- 
nized medicine. 

Those  hospitals,  for  instance,  don't  require  membership  in  a  medi- 
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cal  society  for  admitting  privileges.  They  have  a  somewhat  different 
cultural  sect  that  they  deal  with,  and  they  did  protect  us,  really^ 
from  the  kind  of  rapport  that  we  might  have  expected. 

Our  move  into  Cambridge  really  represented  the  first  instance  in 
which  we  went  outside  that  very  protected  arena,  and  it  was  the  first 
time  that  we  experienced  this  type  of  opposition. 

The  Massachusetts  Medical  Society  has  maintained  an  official  posi- 
tion of  neutrality.  They  have  been  continually  bombarded  by  a  cer- 
tain number  of  tlieir  members  to  be  more  aggressive  in  opposition  to 
us,  but  they  really  have  done  a  reasonably  good  job  of  remaining 
neutral. 

The  major  organizational  form  that  I  think  physician  opposition 
took  was  seen  in  the  very  early  dajs  of  the  program. 

You  will  notice  that  all  of  our  comments  about  our  relationship 
with  the  "Blues"  are  limited  to  Massachusetts  Blue  Cross.  Largely 
because  of  physician  opposition  to  this  form  of  care,  Massachusetts 
Blue  Shield  did  not  participate  in  this  program  in  the  beginning. 

Mr.  BiBLO.  It  still  does  not  participate. 

Senator  Kennedy.  Well,  I  want  to  thank  you  very  much,  and  the 
other  witnesses.  We  are  going  to  let  Dr.  Caper  chair  the  hearing 
now. 

I  might  ask  all  the  witnesses  to  come  on  up  now  to  the  panel.  We 
thank  you  very  much.  Thank  you.  counsel  members. 

Dr.  Caper  (presiding).  Thank  you  very  much'.  Senator  Kennedy. 

If  it  is  all  right  with  IMr.  Chumbriss  I  think  we  will  start  with 
Mr.  Sharp,  w^ho  has  some  questions  on  behalf  of  Senator  Hart,  and 
I  might  suggest  that  you  just  direct  them  at  whichever  witnesses  are 
appropriate. 

Mr.  Sharp? 

Panel  Discussion  :  Messes.  Mayo,  Nelson,  Biblo  and  Dorsey 

Mr.  Sharp.  Thank  you.  Doctor. 

Dr.  Mayo,  I  Avould  like  to  proceed  here  in  order.  I  think  it  would 
facilitate  matters,  and  make  it  a  lot  easier  for  the  witnesses. 

Dr.  Mayo,  have  you  had  an  opportunity  to  read  the  colloquy  with 
Mr.  Skutt,  of  the  ^lutual  of  Omaha  Insurance  Co.,  on  page  1238  in 
volume  lA  of  the  Senate  Antitrust  and  Monopoly  Subcommittee 
"Commercial  Health  and  Accident  Insurance"  hearing  record  of 
1972? 

Dr.  Mayo.  Yes,  I  have. 

Mr.  Sharp.  You  are  aware,  are  you  not,  that  the  questions  and  the 
answers  on  those  pages  concern  insurance  company  claim  review  and 
the  effect  of  that  review  on  consumers  ? 

Dr.  Mayo.  Yes,  I  am. 

Mr.  Sharp.  Dr.  Mayo,  as  a  former  associate  medical  director  of 
the  Mutual  of  Omaha  Insurance  Co.  for  4  years,  in  your  opinion 
who  does  the  insurance  company  claim  review  benefit  the  most,  and 
can  you  explain  why? 

Dr.  ]\Iayo.  Well,  really  it  does  benefit  the  company  because  you 
liave  to  remember  that  the  private  health  insurance  companies,  to 
maintain  a  position  in  the  business  community  as  a  viable  entity  so 
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that  in  the  claims  review,  I  think  what  they  do  is  they  loolv  at  in- 
come and  out-go  and  if  they  start  to  reach  an  equal  number  they're 
ffoino-  to  ride  hard  on  the  claims  or  else  increase  the  benefit. 

But  it  does  definitely  benefit  the  company. 

Mr.  Sharp.  Do  you  believe  that  the  insurance  compan}'  claim  re- 
view in  general  is  or  is  not  one  of  the  main  answers  for  controlling 
rising  health  care  provider  costs,  again  from  the  consumer's  point  of 
view  ? 

Dr.  ]\Iayo.  No,  definitely  not :  because  first  of  all,  the  private 
health  insurance  companies  are  not  involved  in  medicine. 

Another  thing  is  that  I  feel  that  they  are  unable  to  cooperate  with 
each  other.  I  think  these  are  some  of  the  reasons  I  feel. 

Mr.  Sharp.  When  you  say  they  are  unable  to  cooperate,  what  now 
are  you  speaking  about  ? 

Dr.  Mayo.  I  mean  in  cutting  prices  and  delivery  packages  accord- 
ing to  group  rates  rather  than  on  a  community  base  rate. 

Mr.  Sharp.  Would  one  of  the  reasons,  in  your  opinion,  for  this  be 
that  the  contract  between  the  insurance  company  runs  directly  with 
the  policy  holder — as,  for  example,  in  contrast  with  the  prepaid  con- 
tract with  the  Blue  Cross  or  Blue  Shield  plan  which  runs  directly 
with  the  providers  ? 

In  short,  the  commercial  insurance  company  has  no  legal  means  of 
directly  getting  at  provider  costs. 

Dr.  Mato.  Eight. 

Mr.  Sharp.  On  page  1240  of  the  hearing  volume — do  you  have  a 
copy  of  that  volume  ? 

Dr.  Mayo.  I  do. 

Mr.  Sharp.  On  page  1240  of  the  hearing  record,  Mr.  Skutt  said 
the  following,  and  I  would  like  to  get  your  reaction  to  this,  quoting 
now: 

But  you  are  never  going  to  get  at  the  root  of  this  problem,  Counselor,  until 
you  have  more  doctors,  more  facilities,  more  people  rendering  medical  and  hos- 
pital care.  Then  the  cost  will  take  care  of  itself,  as  it  has  with  everything  else 
in  this  country. 

Now,  the  question  here  is:  Do  you  disagree  or  agree  with  this 
statement,  and  can  you  give  us  the  benefit  of  your  views  ? 

Dr.  INIayo.  Well,  I  couldn't  disagree  with  that  more.  I  feel  like  my 
pouring  more  money  into  the  situation  as  we  have  it  now  in  deliv- 
ery, it  will  do  nothing  but  raise  the  cost,  so  we're  spending  upward 
now  to  $100  billion — it  will  skyrocket. 

We'll  be  paying  more  than  our  8  percent  gross  national  product 
by  this  type  of  a  statement. 

Mr.  Sharp.  Obviously,  since  you  were  employed  by  Mutual  of 
Omaha  around  this  period  and  since  you  disagreed  with  the  policy 
of  vour  own  insurance  company,  did  you  do  anything  about  it? 

In  short,  did  you  join  any  organization  whose  viewpoint  was  con- 
trary to  your  own  company's  ? 

Dr.  INIayo.  Well,  I'll  tell  you,  we  have  an  awful  lot  of  philosophi- 
cal discussions  within  my  capacity  as  associate  medical  director  and 
company  philosophy. 

I  felt  tliat  Vve  ought  to  be — and  of  course  there  was  probably  a 
conflict  of  interest — I  felt  that  as  a  respresentative  of  the  comj)any, 
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I  thought  maybe  we  should  be  doing  ourselves  out  of  business  in 
order  to  create  a  better  way  of  delivery  health  care. 

In  other  words,  I  felt  that  if  an  insurance  company  was  to  exist, 
it  ought  to  be  in  the  field  of  medicine  itself,  in  other  words,  having 
some  liandle  on  the  cost  control. 

At  the  particular  time  you  mentioned  I  was  very  interested  in 
UAWs  concept  and  Walter  Eeuther  especiall}^,  his  concept,  which  I 
later  joined  the  Committee  of  One  Hundred,  to  which  I  still  belong, 
and  feel  that  the  Health  Security  Act  is  an  act  which  I  advocate 
and  support. 

So  with  that  particular  feeling  and  my  actually  having  physically 
joined  with,  what  they  call  the  opposition,  I  personally  felt  I  was 
their  best  friend — Mutual  of  Omaha — in  that  I  would  be  on  the  in- 
side. 

If  they  were  to  have  any  position  at  all — that  is.  Mutual  of  Oma- 
ha— I  felt  that  they  should,  you  know,  if  they  could  join  with  this 
concept  of  national  health  insurance,  as  I  saw  it,  they  would  cer- 
tainly have  a  piece  of  administration. 

But  I  think  I  left — we  parted  company — or  I  parted  company 
from  ]Mutual  of  Omaha  with  the  feeling  that  I  was  more  of  a  de- 
triment to  them  than  a  help. 

Mr.  Sharp.  Well,  when  the  company  learned  that  you  had  joined 
the  organization,  what  was  their  reaction?  Did  you  leave  of  your 
own  accord  or  wei'e  you  fired  ? 

Dr.  Mayo.  I  certainly  didn't  resign.  I  was  probably  asked  to  leave. 

Mr.  Sharp.  Let  me  ask  you  concerning  your  own  prepaid  con- 
sumer operation  in  Minnesota.  AVould  you  tell  us  what  is  the  aver- 
age salary  of  doctors  and  is  it,  first  of  all,  a  closed  plan ;  that  is,  are 
the  doctors  on  salary  or  retainer? 

Dr.  MxVYO.  Yes,  they're  on  a  salary.  There  are  two  types.  There  are 
full  time  and  part  time.  I  happen  to  be  a  full-time  participant. 

I'd  say  that  on  the  average  the  salary  for  a  participating  full-time 
doctor  is  around  $35,000. 

Mr.  Sharp.  Do  you  have  any  idea,  Doctor,  how  would  you  label 
yourself :  as  a  primary-care  physician  or  specialist  ? 

Dr.  Mato.  I  consider  myself  a  primary-care  physician.  I  am  in  the 
surgery  dei^artment,  but  rendering  more  a  family  practice  medicine. 

We  have  tAvo  surgeons  who  are  board-qualified  that  are  doing  the 
actual  inhospital  surgery.  My  surgery  is  limited  to  office  practice 
and  orthopedics. 

Mr,  Sharp.  Are  these  surgeons  on  a  salary  or  a  retainer  basis  ? 

Dr.  Mayo.  One  is  and  one  is  a  part  time.  But  the  fellow  who  is  a 
part  time  gives  probably  two-thirds  of  his  time  to  group  health  and 
one-third  to  his  own  practice,  which  happens  to  be  vascular,  vein 
surgery,  mainly. 

Mr.  Sharp.  I  see.  And  what  is  the  average  salary  that  these  sur- 
geons make  ? 

Dr.  Mayo.  I'm  not  real  privy  to  exactly  what  they're  getting,  but 
I  would  imagine  it's  in  the  $40,000  range. 

Mr.  Sharp.  How  would  you  say  this  compares  with  the  average 
surgeon's  salarv  ? 

Dr.  Mayo.  Well,  I  would  imagine  $15,000  to  $20,000  less.  I  may  be 
off  base,  but  I  think  this  is  about  where  it  is. 
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Mr.  Sharp.  We  can  gather  these  data.  Do  you  have  any  idea  as  to 
the  primary-care  plijsicians ^ 

Dr.  Mato.  It  may  be  about  the  normal  range;  maybe  $1,000  or 
$2,000  less. 

Mr.  Chumbrts.  Mr.  Sharp,  before  you  move  into  another  area  I 
think  it  is  only  fair  to  balance  the  record  at  this  point.  You  have 
quoted  from  page  1240  of  the  printed  hearing,  where  Mr.  Skutt 
made  the  statement  that  you  quoted — and  I  will  read  it  so  we  get  it 
back  in  its  proper  context.  Mr.  Skutt  states : 

But  you  are  never  going  to  get  at  the  root  of  this  problem,  counsel, 

meaning  you, 

until  you  have  more  doctors,  more  facilities,  more  people  rendering  medical 
and  hospital  care  and  then  the  cost  will  take  care  of  itself,  as  it  has  with 
everything  else  in  this  country. 

But  vou  stopped  there,  I  shall  continue  the  colloquy  you  had  with 
Mr.  Skutt : 

Mr.  Sharp.  "Well,  do  you  feel  that  part  of  this  problem  could  also  be  the  re- 
sult of  the  type  of  casual  attitude  of  the  insurance  companies  just  paying 
claims,  really  not  getting  at  the  cost  of  these  claims? 

And  Mr.  Skutt  replied : 

If  you  can  visit  our  place,  and  you  are  cordially  invited  right  now,  sometime 
if  you  would  like  to  stop  over  in  Omaha  and  talk  to  some  of  our  people,  you 
will  find  that  there  is  no  casual  attitude  taken  with  respect  to  our  responsibil- 
ities to  our  policy  owners. 

We  have  made  an  enviable  record  in  that  field  and  we  consider  as  part  of 
that  service  cooperation  witli  the  policyholder  on  any  matter  which  looks  like, 
where  it  appears  that  he  is  not  being  treated  fairly. 

Now.  on  the  other  hand,  we  cannot  usurp  his  prerogative.  We  cannot  move 
in  and  talk  to  and  tell  the  doctor  that  he  is  not  treating  this  patient  right,  be- 
cause this  patient  has  a  policy — we  can  try  to  cooperate  ^^th  respect  to  con- 
trolling the  cost  and  we  do  that. 

I  mentioned  earlier  the  telephone  service  that  we  have  for  the  convenience 
of  the  doctors  and  by  reason  of  that  we  have  established  a  relationship  with 
the  medical  profession,  that  and  other  things  that  we  have  done. 

And  I  might  add  for  the  record  that  even  in  our  previous  hear- 
ings, Mr.  Sharp,  you  pointed  to  statistics  that  show  that  Mutual  of 
Omaha — Mr.  Skutt  is  the  chairman  of  the  board  of — has  one  of  the 
most  enviable  of  records  of  giving  to  its  insured  patients  the  best 
possible  deal;  and  comes  from  some  of  the  statistics  that  you  put 
into  the  record. 

I  think  that  in  all  fairness,  that  should  be  made  part  of  this  rec- 
ord. 

Mr.  Sharp.  Thank  you.  I  quite  agree  with  you.  Thank  you,  Dr. 
Mayo.  If  it  is  permissible,  Dr.  Caper,  I  would  like  to  move  on  to  ask 
some  questions  of  Dr.  Xelson. 

]\Ir.  Chcmbris.  No  objection. 

Dr.  Caper.  All  right. 

Mr.  Sharp.  Dr.  Xelson,  I  appreciate  your  cooperation  in  sending 
the  staff  a  number  of  your  speeches  which  we  will  include  in  the  rec- 
ord. Your  statement  given,  for  example,  before  the  Xew  York  Legis- 
lature, the  New  York  Senate  Health  Committee,  September  29,  1972, 
and  other  statements,  three  in  all,  which  we  will  make  a  part  of  the 
record. 

[See  exhibits  6-8.] 
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Mr.  Sharp.  One  point  that  you  made  that  was  very  interesting,  I 
noticed  from  your  biographical  sketch  that  you  did  serve  in  a  hospi- 
tal at  one  time  in  Philadelphia.  What  was  that  hospital  ? 

Mr.  Nelson.  That  is  the  Thomas  Jefferson  University  Hospital. 

Mr.  Sharp.  Is  that  associated  with  the  Jefferson  Medical  School? 

Mr.  Nelson.  Yes.  It  was  called  the  Jefferson  Medical  School  PIos- 
pital.  The  name  has  been  changed  to  Thomas  Jefferson  University. 

JSIr.  Sharp.  You  stated  before  the  New  York  Senate  Health  Com- 
mittee a  couple  of  years  ago,  as  the  assistant  administrator  of  the 
medical  school  hospital,  that — 

our  concern  was  keeping  the  hospital  beds  filled  so  we  not  only  generated 
cash  to  meet  the  budget  which  was  based  on  a  certain  percentage  of  occu- 
pancy, but  hopefully  to  secure  any  surplus  exceeding  the  budgeted  occupancy 
rate  or  projected  use  of  ancillary  services.  Every  reasonable  means  was  used 
to  encourage  physicians  to  admit  patients  to  our  hospital. 

When  the  census  was  in  a  waning  period,  these  incentives  directed  toward 
having  a  full  house  to  generate  income  are  goals  of  most  administrators  in 
some  7,000  hospitals  across  the  United  States. 

The  sole  objective  places  the  administrators  in  an  ambivalent  position.  They 
are  in  conflict  with  the  community  and  Blue  Cross-Blue  Shield  and  Medicare, 
both  to  reduce  unnecessary  hospitalization,  yet  hospital  administrators  must 
meet  income  costs  directly  dependent  upon  fostering,  placing  of  the  patient 
into  a  hospital  bed,  and/or  rendering  an  ancillary  service. 

And  then  you  go  on  to  say  that  in  1960,  as  you  related  in  the  tes- 
timony, you  took  an  administrative  position  with  regard  to  the 
group  prepaid  practice  plan  in  Detroit,  Mich,  which  controlled  its 
OAvn  hospital. 

"In  this  program,  I  soon  learned  that  the  incentives  were  differ- 
ent," and  you  go  on  to  explain  that  budgeted  program  and,  as  you 
say,  monthly  capitation  payments  per  member. 

Now,  the  question  arises :  As  you  testified  in  your  prepared  state- 
ment today  the  Kochester  Blue  Cross-Blue  Shield  has  more  than  an 
80  percent  market  penetration  in  Rocliester. 

And  as  you  also  testified  and  we  introduced  into  the  record  a  copy 
of  the  American  ]\[edical  News  of  Februarv  2.5,  1974,  containing  an 
orticle  entitled,  "H:MO's  Are  Coming,  But  Will  They  Last?" 

[See  exhibit  9.] 

Mr.  Sharp.  You  were  quite  explicit  in  your  viewpoint  of  some  of 
the  reasons  why  your  particular  consumer-oriented  closed  panel 
health  maintenance  organization  was  experiencing  difficulties  in 
marketing. 

And  you  have  related  to  Senator  Kennedy  some  of  these  difficul- 
ties. Now,  the  ambivalent  position  that  you  speak  of — the  Blue  Cross 
marketing  their  own  plan  and  in  tlie  case  of  Rochester,  three  differ- 
ent HMO  plans,  which,  in  effect,  Avould  empty  hospital  beds,  would 
they  not? 

Mr.  Nelson.  The  thurst  of  Blue  Cross  and  Blue  Shield  in  Roches- 
ter is  to  reduce  the  utilization  of  the  more  expensive  level  of  the 
health  care  services. 

This  is  an  appropriate  role  for  Blue  Cross  and  Blue  Shield  and  I 
think  that  organization  or  both  organizations  should  be  put  into  the 
proper  context. 

They  are  community  organizations.  They  are  nonprofit  organiza- 
tions. They  reflect  and  are  responsive  to  the  needs  of  the  community. 

In  Rochester  they  happen  to  h;i\e  80  percent  of  the  market  be- 
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cause  employers  can  allow  themselves  to  be  picked  off  into  an  experi- 
ence rating  situation. 

They  have  held  together  to  maintain  the  community  rate  in  that 
particular  town. 

Mr,  Sharp.  You  say  the  employers  allow  themselves  to  be  picked 
off? 

Mr.  Nelson.  In  other  words,  by  being  picked  off,  where  they 
might  be  offered  a  better  experience  or  an  experience-rated  contract, 
which  might  have  lower  premiums,  that  isn't  always  true. 

They  have  held  onto  the  voluntary,  nonprofit  insurance  structure 
as  a  mechanism  for  providing  health  insurance  in  that  community, 
and  supported  it. 

Mr.  Sharp.  You  describe  the  success  of  your  plan  when  it  did  its 
own  marketing  in  the  GIVI  plant — I'm  getting  now  to  the  GM  plant 
there — where  you  stated,  I  believe,  that  some  23  percent  of  the  9,000 
or  10.000  employees,  when  given  the  option,  chose  one  of  the  three 
HMO's. 

Mr.  Nelson.  That  is  correct. 

Mr.  Sharp.  I  believe  you  stated  "opted  for  your  plan";  is  that 
correct  ? 

Mr.  Nelson.  Opted  for  the  two  prepaid  group  practice  plans,  our 
plan  and  the  Rochester  Health  Network,  which  is  composed  of  four 
OEO  HMO  operations. 

Mr.  Sharp.  And  how  many  opted  for  the  medical  foundation 
plan? 

Mr.  Nelson.  About  13  percent. 

Mr.  Sharp.  I  have  here,  and  we're  going  to  put  into  the  record, 
the  data  gathered  by  staff  from  Blue  Cross. 

We  asked  Mr.  Michael  Henry,  the  senior  director  of  the  alterna- 
tive delivery  systems  of  Blue  Cross  to  submit  a  rundown  of  every 
HMO  plan  across  the  country  being  developed,  sponsored,  or  funded 
by  Blue  Cross. 

And  they  have  done  so  and  that  will  be  made  part  of  the  record. 

[See  exhibit  14.] 

Mr.  Sharp.  Blue  Cross  tells  us  that  as  of  August  1973,  the  Monroe 
County  Medical  Society  plan  cost  a  family  $60.10. 

Mr.  Nelson.  That  is  correct. 

Mr.  Sharp.  Yet  your  plan  was  $40.68.  How  do  you  account  for  the 
fact  that  the  medical  society's  sponsored  plan  accounted  for  a 
greater  enrollment  when  its  premiums  were  much  higher,  whereas 
your  consumer  one  with  lower  premiums  had  a  lower  enrollment  ? 
Was  the  benefit  package  different  ? 

Mr.  Nelson.  Well,  the  benefit  packages  are  essentially  ideiitical 
and  I  can  only  conjecture  at  this  point.  There  are  about  600  physi- 
cians in  the  Rochester  area  who  participate  in  the  medical  founda- 
tion plan. 

In  a  sense,  each  one  of  those  physicians  promote  the  Health 
Watch  plan.  For  example,  in  their  offices  they  have  a  poster  an- 
nouncing that  they  are  a  Health  Watch  participating  physician. 

I  think  the  reason  people  opt  for  that  more  expensive  plan  is  that 
they  were  people  who  are  currently  being  treated  by  a  physician  ei- 
ther for  a  recent  problem  or  chronic  problem. 

And  they  saw  the  merits  of  less  out-of-pocket  cost  and  more  real- 


1456 

istic  budgeting  of  their  medical  expense  and  that  type  of  a  general 
structure. 

With  prepaid  group  practice,  it  was  a  new  idea. 

IMr.  Sharp.  In  short,  the  open  panel  fee- for-ser vice  plan  of  the 
foundation  would  allow  these  people  the  choice  to  retain  at  the  phy- 
sician of  their  choosing;  is  that  true? 

]Mr.  Nelson.  That  is  true. 

Mr.  Sharp.  Do  you  think  the  doctors — this  again  could  be  conjec- 
ture— exerted  an  influence  somehow  on  the  employers  ? 

]Mr.  Xelsox.  In  terms  of  how  the  programs  were  presented  to 
their  employees? 

Mr.  Sharp.  Yes.  Have  you  had  any  experience  ? 

Mr.  Nelson.  No.  I  would  say  our  experience  has  been  a  support 
on  the  part  of  most  employers  in  Rochester  to  offering  tlie  alterna- 
tives and  offering  it  on  an  equal  basis  in  terms  of  promotion. 

For  example,  when  presentations  are  made  inplant,  equal  time  is 
given  to  each  of  the  alternatives,  which  then  puts  the  individual 
client  into  the  position  of  trying  to  provide  an  adequacy  of  sales  in 
some  other  way,  either  through  the  local  labor  organizations  or 
through  tours  of  the  health  care  facility. 

Mr.  Chumbris.  Now,  may  I  interject  at  this  point.  Dean. 

Mr.  Sharp.  Certainl3\ 

Mr.  Chumbris.  On  this  point  that  Mr.  Sharp  has  just  raised:  In 
the  publications  that  I've  observed  and  some  of  them  from  docu- 
ments like  the  study  of  regulating  health  facilities  construction,  ed- 
ited by  Clark  Havigliurst  and  other  documents — hasn't  it  been  that 
the  problem  that  you  people  face  in  HMO's  is  the  fact  that  it  is 
something  that  is  relatively  new,  that  it  hasn't  received  the  consumer 
acceptance  even  though  the  charges  that  they  may  pay  might  be 
more  reasonable  for  them  to  be  with  your  plan  ? 

Isn't  that  a  part  of  the  problem  that  you  have  around  the  coun- 
try ?  I  am  basing  this  question  on  something  that  HMO  people 
themselves  have  raised :  That  they  are  having  difficulty  in  the  num- 
bers of  subscribers  they  feel  they  should  be  able  to  obtain  in  a  par- 
ticular conmiunity. 

Mr.  Nelson.  Well,  Mr.  Chumbris,  the  problem,  first  of  all,  when 
you're  new  in  a  community,  where  a  community  hasn't  experienced 
even  medical  group  practice,  which  was  true  in  Detroit,  for  example, 
the  idea  of  the  Henry  Ford  Hospital  Medical  Group  Practice  every- 
body knew  about  in  Detroit. 

So  when  the  prepaid  plan  was  started  there  they  could  relate  to 
the  idea,  or  the  concept,  of  that  type  of  health  care  delivery. 

Now,  in  Rochester,  the  concept  of  medical  group  practice  is  not 
really  present  within  the  community.  So,  in  order  to  start  a  program 
you  have  that  very  difficult  job  of  getting  out  and  communicating  to 
A'our  potential  market  wliat  you  are  and  how  you  do  it  and  why  it  is 
of  advantage  to  those  individuals  to  join  the  plan,  such  as  group 
health  in  Rochester. 

Once  you  get  your  initial  enrollment,  that  initial  enrollment,  then, 
is  going  to  spread  the  word  on  youi  behalf,  provided  you  are  doing 
a  good  job. 

And  communication  or  advertising  or  consumer  education,  is  one 
of  the  major  problems  in  getting  across  to  uninformed  consumers 
what  an  HMO  is  all  about. 
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yh\  Chumbris.  From  our  previous  hearings  in  1972,  when  we 
were  in  the  area  of  high  hospital  costs,  we  had  some  testimony 
which  showed  that  under  certain  circumstances  the  HMO's  prepared 
charge  for  services  was  higher  than  Bhie  Cross  or  the  private  car- 
rier ;  if  I  remember  the  testimony  correctly. 

The  private  insurer's  premium  was  the  lowest;  next  was  Blue 
Cross;  and  the  HMO's  was  the  highest.  Is  that  right? 

Mr.  Sharp.  When  you  consider  out-of-pocket  cost  and  the  pre- 
mium up  front — tlie  amount  of  the  premium — I  think  you  are  refer- 
I'ing  to  Dr.  ]Milton  Romar's  testimony. 

Mr.  Chumbris.  Yes.  And  if  I'm  not  mistaken  the  program  that 
we  have  here  on  Capitol  Hill  where  all  three  plans  are  available — 
private  carrier.  HMO.  and  Blue  Cross — I  think  that  the  people  who 
have  the  H^NIO  plan  are  paying  a  little  bit  more  than  the  private 
carriers  and  the  Blue  Cross  plans. 

Isn't  that  correct,  Doctor?  Here  on  the  Hill  the  plan  that  we 
have? 

]Mr,  Sharp.  "Well,  it  depends  on  the  benefit  package. 

]Mr.  Chumbris.  I  am  talking  about  taking  the  same  benefits,  the 
high  rather  than  the  low,  married  against  single. 

Dr.  Dorset.  Mr.  Chairman,  I  have  the  Best  study  on  this  issue  in 
front  of  me  and  if  I  could  take  one  second  to  cite  the  data. 

Mr.  Chumbris.  That  is  wh}-  I  am  raising  the  question,  so  you 
might  be  able  to  respond. 

Dr.  DoRSEY.  I  think  that  it  is  important  that  the  question  be  an- 
swered and  answered  in  context,  because  it's  a  very  important  issue. 

In  a  study  of  literature  of  California  workers  who  had  the  option 
of  choosing  either  a  Blue  plan  or  a  commercial  plan  or  a  prepaid 
group,  the  experience  that  you  note  was  found ;  namely,  the  pre- 
mium for  those  joining  the  prepaid  group  practice  was  highest. 

It  was  $271  per  year  compared  with  the  Blue  plan  of  $257  and  the 
commercial  plan  of  $208.  However,  if  one  then  looked  at  the  out-of- 
pocket  expenditures  a  family  made  for  uncovered  services,  the  out- 
nf-pocket  payments  for  those  l)elonging  to  the  grouj)  practice  were 
$52;  for  the  Blue  plan,  $190;  and  for  the  commercial  plan,  $156, 
with  the  result  that  when  you  look  at  the  total  daily  costs  for  the 
year,  the  total  daily  cost  for  group  practice  members  was  $3.23,  for 
the  provider  plans,  $4.47,  and  for  the  commercial  plans,  $3.64. 

There  are  only  a  couple  of  other  studies  on  this  issue  in  the  litera- 
ture and  the  same  experience  has  been  borne  out;  namely,  the  pre- 
miums are  roughly  the  same,  sometimes  a  little  higher,  sometimes  a 
little  lower. 

But  the  benefit  package  is  so  much  broader  that  what  people  pay 
out  of  their  pocket  for  things  that  aren't  covered  is  considerably  less 
and  the  result  is  that  the  total  family  bill  for  health  care,  premiums 
plus  out-of-pocket  payments,  is  almost  always  less. 

Mr.  Chumbris.  And  I  guess  that  is  part  of  your  problem:  That 
the  out-of-pocket  expenses  are  not  as  well-known  as  the  premium 
costs. 

Dr.  DoRSEY.  Precisely. 

Mr.  Nelsox.  That  is  right. 

Mr.  Chumbris.  Thank  you,  Mr.  Nelson.  Thank  you,  Dr.  Caper. 
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Dr.  Caper.  Thank  you,  ]Mr.  Chumbris.  If  I  may  just  interject  a 
comment.  I  think  this  same  phenomenon  is  seen  with  respect  to  na- 
tional health  insurance  programs,  in  evaluating  the  cost  of  those; 
when  assessments  are  made  about  the  budget  cost  for  the  national 
health  insurance  program. 

The  other  nonbudgeted  items,  which  may  or  may  not  be  covered 
by  the  program,  are  frequently  ignored  and  that  is  one  of  the  rea- 
sons that  allegations  about  the  costs  of  various  health  insurance  pro- 
grams take  on  less  meaning  than  they  would  if  one  were  to  look  at 
the  total  personal  expenditures  for  a  ]:)eriod  of  time— taking  private, 
public,  out-of-pocket  and  other  expenses  all  into  account. 

I  think  this  is  really  a  study  of  the  same  kind  of  problem  which 
exists  in  trying  to  assess  the  cost  of  a  health  insurance  program. 

Do  you  have  another  question,  Mr.  Sharp? 

Mr.  Nelson.  I'm  not  sure.  Did  I  respond  to  your  question  about 
why  the  difference  between  a  $49.68  for  group  health  and  a  $60.00 
premium  for  medical  foundation  plan? 

^Ir.  Sharp.  You  answered  it.  if  I  am  stating  your  answer  cor- 
rectly, that  the  benefit  package  Avas  approximately  the  same. 

Mr.  Nelson.  But  the  calculation  of  the  premium  is  quite  different. 
In  a  prepaid  group  practice  plan,  you  do  a  budgeting  projection  of 
costs. 

You  do  not  introduce  as  many  projections  of  utilization  or  ac- 
tuarial projections  of  utilization.  You  know  what  your  operating 
costs  are'for  your  medical  group,  for  the  health  center,  and  so  on. 

You  have  a  better  handle  on  things  than  in  terms  of  projecting 
operating  costs  in  a  foundation  and  what  have  you. 

Mr.  Sharp.  Now,  in  the  testimony  presented  by  Dr.  Dorsey,  Mr. 
Biblo.  and  yourself,  you  all  stressed  the  point  of  advertising. 

In  short,  if  buyers  were  better  informed  perhaps  this  alternative 
method  of  organizing  and  delivering  medical  care  would  gain  more 
acceptance  in  the  marketplace,  and  then  competition  maintained  by 
vigorous  enforcement  of  the  antitrust  laws  would  have  meaning  if 
we  are  to  have  a  pluralistic  system  for  health  care  delivery  in  this 
country. 

You  also  described  how  the  doctors  advertised  against  the  plan.  I 
believe  jSIr.  Biblo  and  you,  Mr.  Nelson,  stated  that  doctors — we 
found  this  true  in  Texas — put  notices  in  their  offices,  on  the  wall, 
stating  to  people  the  advantages,  but  mainl}^  the  disadvantages,  of 
liealth  maintenance  organizations,  non-fee-for-service  practice. 

Isn't  this  a  form  of  advertising  by  the  medical  profession  ? 

Mr.  Nelsox.  Well,  let  me  correct  you  on  what  happened  in  Eoch- 
cster,  and  these  were  the  foundation  doctors  who  were  advertising 
tlie  foundation  ])rogram  in  their  offices. 

They  were  not  opposed  to  HMO's, 

Mr.  Sharp.  "Well,  if  they  were  advertising  their  foundation,  what 
objections  did  the  physicians  have  to  HMO's  in  New  York  State  or 
any  place  else? 

Dr.  Nelson.  Well,  we're  a  little  baffied  by  the  position  of  the 
AFL-CIO's  affiliated  physicians'  union  in  Eochester  with  their  de- 
cided criticism  of  the  advertising  or  promotional  materials  that  we 
have  generated. 

Mr.  Biblo.  I  might  comment  on  that. 
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The  organization  that  advertised,  that  took  out  the  front  page  adj. 
was  in  the  name  of  an  organization,  not  in  the  name  of  a  medical  so- 
ciety, although  the  sponsor  of  the  ad,  the  signed  officer  of  the  ad, 
was  a  physician. 

Let  me  state,  though,  that  that  is  not  the  Harvard  plan's  major 
concern.  Our  major  concern  may  be  in  the  area  of  physician  recruit- 
ment when  we  ^et  out  of  the  Harvard  orbit. 

If  we  expand  to  other  areas,  our  major  concern  may  be  in  the  way 
the  pliysicians  in  the  plan  are  treated  by  their  colleagues. 

But  in  terms  of  the  plan's  interests,  if  the  physicians  want  to  take' 
out  a  front  page  ad  and  say  something  about  the  Harvard  plan,  I 
don't  relish  it.  but  that  certainly  didn't  hurt  us. 

Mr.  Sharp.  I  could  restate  this  by  saying  it  would  help  bring 
about  a  better  market  system  for  delivery  of  health  care  in  this 
country  if  health  maintenance  organizations,  particularly  in  low-in- 
come areas,  were  allowed  to  advertise  the  same  as  prepaid  group 
legal  services.  We  have  gone  through  this  in  "Washington,  D.C.,  with 
respect  to  prepaid  group  legal  services. 

The  question  is :  Can  they  advertise  ? 

Mr.  Xelsox.  For  example,  in  New  York  State,  the  State  legisla- 
tion does  permit  the  health  plan  to  advertise.  In  other  words,  you 
Call  advertise  the  insurance  component,  describe  the  services;  you 
cannot  mention  the  doctors  by  name. 

But  actually  you're  walking  sort  of  a  narrow  line  in  what  is  per- 
missible advertising  and  appropriate  advertising  and  it  tends  to  then 
inhibit  tlie  medical  group  in  terms  of  their  review  of  promotional 
materials.  > 

This  has  been  true  in  Eochester;  it  was  true  in  Michigan;  and  I 
think  it  has  been  true  in  other  health  plans. 

Mr.  Sharp.  I  have  just  a  few  more  questions.  For  fiscal  year  19Y3,. 
in  this  country,  the  pereonal  health  care  bill  was  $80  billion. 

You  state  that  5  percent  or  $4  billion  was  financed  by  prepaid 
group  practice  plans. 

We  know  that  the  Blue  Cross-Blue  Shield  and  commercial  health 
insurance  companies  took  care  of  about  $25  billion  out-ofrpocket  or 
approximately. 

Of  course  the  Government  spent  $25  billion  or  thereabouts.  Yet 
here  we  have  an  infant  industry  attempting  to  gain  a  place  in  the 
market.  And,  of  course,  the  Congress  appropriated  on  an  experimen- 
tal basis  only  $375  million  for  tliis. 

You  all  have  testified  that  it  takes  a  lot  of  seed  money  to  get 
HMO's  going.  We  had  testimony  during  the  commercial  health  in- 
surance hearings  from  ISIetropolitan  and  the  Connecticut  General 
submitted  some  data  for  the  record  showing  the  problems  that  they 
had  in  attempting  to  make  a  profit  out  of  PIMO's  for  the  first  5  or  6 
jears. 

My  question  really  is :  Do  you  think  that  it  is  time  that  somehow 
a  position  can  be  developed  that  says  spend  $2  or  $3  billion — who 
knows  how  much  it  would  take — to  make  this  infant  industry  a 
truly  viable  competitive  force  in  the  marketplace,  assuming  of 
course  some  of  the  manpower  problems  can  be  solved  ? 

What  is  your  reaction  to  that  ? 

Mr.  Nelson.  I  would  like  to  respond  to  that  in  terms  of  what  ex- 
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ists  now  in  our  communities  and  if  what  we  have  are  both  the  non- 
profit type  of  service  benefit  plans  such  as  Bkie  Cross  and  Bhie 
Shield  and  the  commercial  carriers. 

Now,  these  organizations  have  reserve  funds  and  the  reserve 
funds,  I'm  sure,  exceed  billions  of  dollars  or  hundreds  of  millions  of 
dollars. 

Tliere  ought  to  be  some  mechanism  to  encourage  and  foster  the  in- 
vestment— particularly  in  the  case  of  nonprofit  health  plans — of 
some  of  these  funds  in  the  development  of  HMO's. 

I  think  it's  a  community  responsibility  these  organizations  have. 
That  source  of  money,  I  think,  can  act  as  a  basis  along  with  the 
Fedeial  support  that  can  be  obtained  through  the  HMO  Act  to  fos- 
ter the  development. 

Now,  the  question  of  whether  we  need  more  money  beyond  what 
exists  now,  I'm  not  sure  I  know  the  answer  to  that  today. 

Mr.  Sharp.  Do  you  have  anything  you  w^ould  like  to  add  to  that? 

Mr.  BiBLO.  I  would  like  to  make  one  quick  comment.  I  think  that 
it's  reasonable  to  say  that  a  program  ought  to  have  to  meet  certain 
criteria:  that  it  has  good  management,  that  it  can  provide  quality 
service,  that  it  knows  what  it's  doing,  and  that  it  can  project  a 
break-even  point,  the  point  where  it  becomes  self-sufficient. 

Having  demonstrated  that,  I  think  one  ought  to  recognize  the 
heavy  costs,  the  heavy  fixed  costs,  involved  in  a  prepaid  group  prac- 
tice operation. 

And  that  legislation — the  cost  of  savings  are  enormous  once  one 
turns  tlie  corner — ought  to  allow  for  more  moneys  to  enable  a  plan 
to  get  to  break  even,  given  the  fact  that  it  demonstrates  its  potential 
viability  and  good  organization  and  the  $375  million  is  probably  in- 
adequate. 

Mr.  Sharp.  Do  you  think  this  all  can  come  about  as  long  as  the 
providers  of  care  have  basically  a  monopolistic  stranglehold,  as  the 
witnesses  testified  to  last  week,  over  the  provision  of  services,  partic- 
ularly hospitals  and  the  American  Hospital  Association  is  fearful, 
obviously,  of  emptying  hospital  beds. 

What  is  your  reaction?  How  do  you  go  about  doing  all  of  this? 

Mr.  Nelson.  If  I  understand  your  question  or  point  correctly,  you 
raised  the  question,  first  of  all,  of  the  position  of  providers,  such  as 
the  American  Hospital  Association. 

And  certainly  the  fears  that  administrators  have  of  HMO's  which 
have  as  their  objective  a  reduction  in  hospital  utilization. 

I  think  that  what  we  need  to  do  is  address  that  problem  and  that 
perhaps  is  best  clone  through  our  comprehensive  health  planning 
agencies  in  terms  of  making  the  hospital  part  of  some  system,  where 
the  hospital  becomes  involved  with  the  HMO,  with  the  development 
of  an  HMO. 

Certainly  the  economies,  then,  that  are  achieved  by  participating 
in  the  HMO  is  going  to  reduce  the  hospital  day  utilization,  will  put 
the  hos})ital  into  a  higher  per  diem  kind  of  a  situation. 

I  don't  think  we  have  really  addressed  that  pi'oblem  and  how 
we're  going  to  respond  to  the  community  hospitals  to  bail  them  out 
if  these  programs  really  take  hold. 

When  I  see  statistics  that  25  percent  of  the  people  in  San  Fran- 
cisco belong  to  an  HMO,  what  does  this  mean  to  the  San  Francisco 
hospitals  when  that  approaches  50  percent  ? 
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What  is  that  community  doing  to  address  that  problem  to  help 
maintain  the  hospitals  through  that  transition,  where  they  deem- 
phasize  inpatient  care  and  provide  more  ambuhatory  services. 

I  think  another  problem  for  HMO's  is  the  need  for  capital  funds. 
The  building  which  was  constructed  for  us  in  Rochester  cost 
$3,200,000. 

That  building  has  been  constructed  with  reserve  funds  from  Blue 
Cross  and  Blue  Shield.  I  think  it's  an  appropriate  social  use  of  those 
reserve  funds  by  that  nonprofit  organization. 

That  kind  of  thing  can  be  fostered,  and  I  think  it  can  be  further 
accelerated  by  greater  Federal  support,  as  Hill-Burton  supported 
the  development  of  too  many  hospitals,  perhaps,  and  that's  what 
Ave'll  have  to  guard  against  with  the  development  of  capital  needs  of 
HMO's. 

Mr.  Sharp.  I  appreciate  the  endurance  of  the  witnesses  and  I  also 
apjjreciate  the  endurance  of  the  other  members  of  the  stail  here. 

I'm  sorry.  ^ly  questioning  was  lengthy.  I  would  like  to  include  in 
tlie  record  all  of  these  various  documents  and  other  relevant  ele- 
ments of  material.  For  the  sake  of  time,  we  will  not  enumerate  them. 

Of  course,  subject  to  review  of  minority  counsel  and  Dr.  Capter, 
if  that  is  permissible. 

]Mr.  CiiUMBRis.  It  is  agreeable. 

[See  exhibits  12  and  13.] 

Dr.  Caper.  That  is  fine.  Thank  you,  Mr.  Sharp. 

I  just  have  two  or  three  quick  questions  which  I  would  like  to  ask. 
First,  a  couple  dealing  with  the  HMO  Act.  This  may  not  be  tlie 
most  appropriate  forum  in  which  to  ask  these  questions,  as  the 
Labor  and  Public  Welfare  Health  Subcommittee  is  responsible  for 
overseeing  the  legislation.  But  Senator  Kennedy  is  the  chairman  of 
that  subcommittee,  and  I  think  that  it  is  important  to  get  some  of 
the  answers  to  these  questions  explicitly  on  the  public  record  at  this 
time. 

First  of  all,  I  would  like  to  ask  the  panel  as  a  whole,  any  of  the 
witnesses  who  wish  to  respond,  would  the  passage  of  a  national 
health  insurance  pi'ogram  with  a  benefit  range  at  least  as  broad  as 
the  basic  benefit  requirement  of  the  HMO  legislation  alleviate  the 
problems  you  see  created  by  the  HMO  Act  with  respect  to  the  bene- 
fit ])ackage  ? 

Dr.  DoRSEY.  It  is  a  difficult  question  to  answer. 

The  specific  issue  around  which  we  were  discussing  the  problems 
vre  saw  with  the  benefit  package  was  in  terms  of  the  ability  to  at- 
tract members  into  a  prepaid  group  practice. 

The  question  you  raised  with  regard  to  national  health  insurance 
has,  one,  a  very  important  area  that  needs  to  be  clarified,  and  in 
which  we  don't  have  sufficient  experience,  I  don't  believe,  at  this 
point,  to  make  the  solid  guesses,  and  that  is.  if  you  look  at  the  experi- 
ence of  the  prepared  group  practices  to  date,  and  the  surveys  that 
have  been  done  on  people  who  have  joined  us,  and  you  ask  the  ques- 
tion, "Why  did  you  join?"  the  leading  reason  that  is  generally  given 
is  tliat  when  they  weighed  the  benefits,  and  the  costs,  and  the  pre- 
miums, and  the  out-of-pocket  expenses,  it  looked  as  though  finan- 
cially it  made  more  sense  for  their  family  to  belong  to  the  plan. 

Now,  if  one  removes  from  the  domain  of  the  individual  families 
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use  of  its  funds,  that  type  of  decision,  it  is  difficult  to  know  what 
the  effect  would  be  on  their  decision  to  join. 

VvHiat  I  mean  is  that  once  the  tax  mechanism  is  used  as  the  source 
of  capitation  or  premium  dollars  and  the  decision  that  an  individual 
family  makes  about  joining  plan  A  and  plan  B  no  longer  has  as 
dramatic  a  financial  impact  on  that  family,  it  is  difficult  to  predict 
what  the  eft'ect  will  be.  To  the  extent  that  there  remains  significant 
direct  expenditure — either  a  premium  or  an  out-of-pocket  expendi- 
ture— that  a  family  knows  about,  recognizes,  and  has  to  weigh  in 
making  this  judgment,  making  the  market  expand  to  a  comparable 
benefit  package  will  be  helpful  to  the  prepaid  group  because  their 
overall  cost  will  be  more  competitive. 

Mr.  BiBLO.  One  comment.  That  assumes  that  the  prepaid  groups, 
under  any  national  health  insurance  program,  are  able  to  have  a 
prospective  reimbursement  program  which  would  allow  them  to  use 
any  savings  to  provide  additional  benefits  to  their  members. 

Mr.  Xelsox.  I  support  both  Dr.  Dorsey  and  ]Mr.  Biblo's  position. 

Dr.  Dorset.  I  would  like  to  expand  on  this,  because  I  have  the 
feeling  that  there  is  some  misconception  about  the  existing  arrange- 
ment under  which  medicare  reimburses  prepaid  group  practice. 

Medicare  is  not  reimbursing  prepaid  group  practices  on  a  true 
capitation  basis.  It  is  reimbui-sing  the  hospitals  directly,  on  the  basis 
of  their  costs,  and  it  is  then  looking  at  the  number  of  iniits  of  serv- 
ice— the  group  provides  medicare  beneficiaries — and  seeking  out  a 
reimbursement  on  the  basis  of  a  percentage  in  cost. 

The  Federal  Government  is  getting  the  advantage  of  the  reduced 
number  of  days  of  hospitalization  that  prepaid  groups  engender,  re- 
gardless of  whether  they  are  medicare  beneficiaries  or  anyone  else, 
but  it  is  not  affording  the  prepaid  group  the  opportunity  to  partici- 
pate in  those  savings. 

And  what  we  are  concerned  about  is  that  that  same  experience  not 
be  repeated  in  a  national  health  insurance  reimbursement  formula. 

Dr.  Caper.  Can  you  gentlemen  submit  for  the  record  the  cost 
reimbursement  formula  which  Blue  Cross  uses  when  they  underwrite 
the  hospitalization  portion  of  their  plan? 

Mr.  Nelson.  Sure. 

Mr.  BiBLO.  Yes. 

Dr.  Caper.  Dr.  Mayo,  did  you  have  a  response  to  that  question  ? 

Dr.  J^Iayo.  No.  but  I  did  ha^•e  a  response  that  I  wanted  to  make  a 
little  earlier,  and  this  was  in  response  to  Mr.  Chumbris'  response  on 
the  ]\rutual  of  Omaha. 

I  must  say  that  if  it  weren't  for  Mutual  of  Omaha,  probably 
Group  Health  of  St.  Paul  wouldn't  exist.  Because  in  the  early  days, 
it  suffered  a  great  deal  of  problems  Avith  their  underwriting  and 
were  a  losing  proposition. 

This  is  where  ]Mutual  of  Omaha  came  to  our  aid,  as  I  think  they 
should.  And  T  think  they  did  an  aAvfully  good  job.  Paul  Schneider 
and  Chris  Carroll  took  care  of  it. 

And  now  our  plan,  the  group  health  plan  of  St.  Paul,  is  very  via- 
ble. I  must  say  that  we  have  about  60,000  members,  and  we  are  not 
pushing  for  any  new  because  we  have  about  all  we  can  take  care  of 
until  we  get  more  physicians.  It  sells  itself,  as  probably  all  of  these 
plans  will  do  eventually. 
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Dr.  Caper.  Would  any  of  you  gentlemen  consider  any  of  the  serv- 
ices required  within  the  basic  benefit  packaije  of  the  HMO  Act  to  be 
unnecessary  or  superfluous  from  the  standpoint  of  the  enrollee-cost 
considerations  aside  at  the  X)resent  time  ? 

Mr.  BiBLO.  "VVe  are  concerned  about  the  obligation  to  use  commu- 
nity mental  health  centers  to  provide  our  psychiatric  benefits. 

We  have  integrated  this  benefit,  this  service,  into  our  program.  It 
is  an  integral  part  of  the  delivery  system.  We  feel  we  can  do  it  more 
efficiently,  that  there  is  closer  coordination  between  the  departments 
and  the  physicians  involved,  and  would  find  it  not  only  costly,  but 
not  necessarily  in  our  subscribers'  interest,  if  we  have  to  live  up  to 
that  provision  of  the  law,  of  the  regulations. 

Dr.  Dorset.  The  benefit  package  Harvard  Community  Health 
Plan  now  offers  and  the  benefit  package  of  the  HMO  Act  have  a  re- 
markable degree  of  similarity,  excepting  only  the  preventive  dental 
care  benefits. 

So  that,  even  in  a  market  situation,  we  made  the  judgments  that 
the  services  that  you  identified  as  being  nonsuperfluous  were  in  fact 
justifiable. 

We  also  recognize,  however,  that  society's  demand  for  a  nmnber  of 
those  services,  particularly  those  that  are  in  the  social-emotional 
arena,  is  almost  insatiable,  and  it  really  requires  a  closed  organiza- 
tional structure  receiving  capitation,  I  think,  to  eflfect  the  kind  of 
judgments  about  how  those  resources  would  be  allocated. 

Dr.  Caper.  Dr.  Mayo  ? 

Dr.  ]\L\YO.  I  was  going  to  say  that  in  our  plan  we  do  have  a  den- 
tal clause  for  certain  particular  packages.  So,  in  some  of  the  pack- 
ages that  we  offer,  we  do  coincide  nicely  with  the  PI^FO  regulations. 

And  again,  I  think  we  do  fall  shy — or  we  do  have  two  psychia- 
trists on  a  part-time  basis,  and  we  have.  I  think,  about  a  90-day  stay 
at  the  hospital — but  I  think,  you  know,  in  some  cases,  we  just  need 
more  time  on  this. 

Dr.  Caper.  That  exceeds  the  minimum  requirements  of  the  act. 
Have  any  of  you  priced  out  the  cost  of  providing  preventive  dental 
services  to  children  11  veai-s  of  age  and  under? 

Dr.  Dorset.  We  have  priced  them  out,  and  we  are  frankly  some- 
what surprised  that  the  cost  comes  to  less  than  15  cents  per  member 
per  month  when  those  costs  are  spread  across  the  entire  membership. 

There  are  several  reasons  for  this.  First  of  all,  something  like  12 
percent  of  the  total  population  we  serve  is  between  the  ages  of  3  and 
11,  which  are  the  ages  to  which  the  benefit  applies. 

Second,  the  services  can  be  provided  by  a  hygienist,  under  the  su- 
pervision of  a  dentist,  but  the  dentist  can  pay  his  own  way  by  seeing 
patients  in  a  fee-for-service  setting. 

I  think  the  major  difficulty  with  preventive  dental  benefit  is  going 
to  be  that  it  requires  a  physical  facility  in  which  to  deliver  the  serv- 
ice, and  many  of  the  existing  programs  do  not  have  dental  chairs 
built  into  the  unit. 

The  startup  cost  runs  about  $12,000  to  $15,000  per  dental  chair. 
When  that  is  amortized  over  a  10-  or  15-year  lifespan  it  is  not  a 
large  amount  of  money,  but  it  does  require  capitalization  at  the 
start. 

Dr.  Caper.  Dr.  Nelson,  do  you  have  any  experience  with  that? 


1464 

Mr.  Nelson.  No.  Our  projections  are  comino:  in  around  between 
10  and  15  cents.  Fortunately,  we  have  a  brand  new  building.  We 
have  space  that  we  can  allocate  for  this  purpose. 

If  we  were  in  the  position  of  a  long-standing,  prepaid  plan  w^e 
might  have  to  provide  the  physical  facility  for  it  as  well. 

Dr.  Caper.  Dr.  Mayo,  do  you  have  any  comment  to  make? 

Dr.  Mayo.  I  Avish  I  were  a  medical  economist,  in  this  respect.  I 
don't  know  exactly  what  our  dental  benefit  cost  is.  I  know  that  we 
have  it ;  that  it  is  offered  in  the  package. 

Dr.  Caper.  On  a  number  of  occasions,  the  nature  of  the  open  in- 
volvement requirement  has  been  mentioned  as  an  example  of  a  possi- 
ble impediment  to  the  development  of  HlSIO's,  at  least  with  respect 
to  their  ability  to  compete  w^ith  plans  that  don't  have  the  open  en- 
rollment requirement. 

I  know  this  issue,  as  Senator  Kennedy  indicated,  was  recognized 
at  the  time  of  the  legislation  enacted.  Three  specific  conditions  under 
which  waivers  to  the  open  enrollment  requirement  could  be  granted 
were  included  in  the  legislation  in  an  attempt  to  deal  with  the  ad- 
verse selection  problems. 

I  am  a  little  puzzled.  Neither  of  the  witnesses  have  mentioned  the 
open  enrollment  requirement ;  or  mentioned  the  waiver  as  a  source  of 
relief  from  the  problems  you  saw  being  posed  by  the  requirement. 

Why  was  that?  Is  there  some  concern  with  the  substance  of  the 
law,  or  is  there  concern  with  the  way  it  will  be  administered  ? 

Is  there  a  feeling  that  the  waiver  to  the  open  enrollment  require- 
ment will  not  be  effective  in  doing  what  it  is  intended  to  do? 

Mr.  BiBLO.  Well,  I  will  take  a  stab  at  it.  Number  one,  I  think  it  is 
reasonable  to  hope  that  the  waivers  will  be  applied  reasonably.  But, 
although  the  data  is  required,  there  is  also  a  judgmental  factor 
there. 

I  would  say  the  major  concern  is  not  only  how  it  will  be  adminis- 
tered; but  it  is  just  another  obligation  of  a  small  sector  of  the  health 
community ;  and  the  fact  that  it  would  place  us  again  at  a  disadvan- 
tage. 

I  would  see  a  major  concern  being  that  it  simply  does  not  apply 
to  the  rest  of  the  health  system,  and  that  we  in  the  H^NIO  field  have 
been  singled  out. 

I  am  assuming  that  if  it  is  administered  fairly  and  carefully,  it 
could  provide  relief. 

But  my  major  concern  is  that  we  are  singled  out  in  the  health 
care  system,  again. 

Dr.  Caper.  Do  you  accept  individual  applications  for  membership 
in  the  Harvard  community  health  plan  at  the  present  time  ? 

Mr.  BiBLO.  Yes,  we  do. 

Dr.  Caper.  And  what  considerations  do  you  weigh  in  assessing 
whether  that  applicant  will  be  accepted  for  membership  ? 

Mr.  BiBLO.  We  have  a  health  care  statement 

Dr.  Dorset.  There  is  a  medical  questionnaire,  which  is  precisely 
the  same  document  Blue  Cross  uses,  and  w^e  screen  out  those  who  are 
sent. 

That  applies  only  to  people  who  join  through  nongroup  enroll- 
ment. In  our  group  enrollment,  which  constitutes  96-plus  percent,  we 
have  had  five  people  go  through  renal  dialysis  already.  We  did  no 
screening  there  whatsoever. 
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In  the  nongroup  enrollmont,  we  have  a  questionnaire  which 
screens  out  those  people  who  have  a  history  of  bad  chronic  diseases. 

Mr.  BiBLO.  One  comment  on  that.  That  also  does  not  apply  to 
those  who  convert  from  group  enrollment  to  nongroup  enrollment. 
And  again,  the  basic  reason  for  that  is  simply  to  remain  competitive. 

We  agree  with  you  that  philosophically  it  is  as  wrong  as  hell.  It  is 
the  best  argument  for  universal  entitlement. 

Dr.  Caper.  Blue  Cross  is  one  of  your  underwriters.  You  have  a 
number  of — 10  or  12 — underwriters  for  the  Harvard  community 
health  plan.  Did  the  underwriters  have  an  opportunity  to  contribute 
to  the  decision  with  respect  to  whether  or  not  to  accept  an  individ- 
ual for  enrollment  ? 

Dr.  Dorset.  Well,  all  of  our  nongroup  enrollees  will  become  Blue 
Cross  subscribers.  Nobody  can  join  HCHP  directly.  They  must  join 
through  somebody  who  is  licensed  as  a  third  party  in  the  Common- 
wealth. 

If  they're  nongroup  subscribers  it  means  they  don't  already  have  a 
group  contract  and  what  we  recjuire  is  that  they  join  Blue  Cross. 

And  then  the  process  that  Blue  Cross  uses  in  screening  its  non- 
group  applicants  applies  to  HCHP  applicants. 

Dr.  Caper,  Well,  am  I  correct  in  assuming  that  if  an  individual  is 
unable  to  obtain  Blue  Cross  coverage  because  of  a  preexisting  condi- 
tion, he  will  also  be  unable  to  obtain  a  membership  in  the  Harvard 
plan  as  an  individual  ? 

Dr.  DoRSEY.  Well,  Blue  Cross  does  not  totally  preclude  anybody 
in  Massachusetts  from  having  a  health  insurance  policy.  But  it  has 
three  levels  of  benefits  and  premiums  to  which  people  can  aspire,  de- 
pending on  their  relative  risk. 

The  HCHP  benefit  package  and  premium  structure  is  most  com- 
parable to  their  sort  of  "triple  A"  rated  program.  So  when  thej' 
apply  for  HCHP,  if  they  have  certain  chronic  conditions,  it  is  cor- 
rect that  they  will  not  be  able  to  join  HCHP. 

It  does  not  mean  they  will  be  left  unprotected,  but  they  will  have 
a  lower  benefit  package  through  Blue  Cross-Blue  Shield  and  a  dif- 
ferent premium  structure. 

Mr.  ISTelsox.  In  Rochester,  in  our  program,  as  I  indicated,  the 
contract  is  a  Blue  Cross-Blue  Shield  subscriber.  It's  only  offered  to 
groups.  It  is  not  ofi'ered  to  individuals,  although  people  leaving 
groups  come  in.  then,  as  a  nongroup  member  in  the  health  plan. 

So  that  at  the  present  time  we  have  similar  limitations  as  they 
have  in  Boston.  The  question  of  what  happens  in  terms  of  the  quali- 
fying for  the  HMO  certification,  on  new  clients  such  as  ours,  has  a 
projected  marketing  goal  laid  out  for  a  period  of  3  years. 

And  essentially  we're  looking  to  exiting  groups  and  we're  gearing 
for  those  exiting  groups.  So  we  will  be  applying  for  a  waiver. 

I  think  there  are  some  questions  raised,  though,  in  my  mind  that 
require  study  and  that  is :  Is  that  open  enrollment  as  adverse  as  we 
think  it  might  be  ? 

I'm  not  sure  about  that  because  I  think,  as  I  indicated  earlier, 
with  the  selection  of  the  foundation  plan,  with  the  selection  of  pre- 
paid group  practice,  you're  going  to  get  a  greater  percentage  of  peo- 
ple who  find  an  economic  advantage  in  selecting  the  alternative  and 
you  may  already  be  getting  an  adverse  selection. 

Dr.  Caper.  Dr.  Mayo  ? 
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Dr.  Mayo.  Yes.  I  think  that  as  of  June  7,  1973,  we  have  cut  out 
•our  individual  plan.  And  I  think  the  reason  for  this  is  that  we  have 
a  State  regulation  of  also  opening  us  up. 

And  I  think  that  the  committee  felt  that  this  would  be  too  hard 
on  our  situation,  the  group  health  plan.  So  we  just  take  groups. 

Dr.  Caper.  Well,  I  think  that  the  conference  committee  was  con- 
cerned about  the  individual  who  had  difficulty  obtaining  health  in- 
surance under  any  program,  and  wanted  to  the  extent  possible  for 
the  IIIMO  to  be  a  community  resource  and  a  resource  perhaps  for 
some  of  these  families  who  seek  service. 

I  think  the  intended  impact  of  that  open  enrollment  provision  is 
certainly  not  to  impede  the  viability  of  HMO's,  but  rather  to  pre- 
-vent  HMO's  from  capriciously  excluding  individuals  on  the  basis  of 
an  adverse  impact  or  their  joining  the  HMO,  real  or  imagined,  or  an 
attempt  to  maximize  their  retention  rate,  which  of  course  is  a  device 
which  has  been  used  in  the  commercial  insurance  industry  for  many 
years. 

I  have  just  one  more  general  question  and  I  think  we  probably  all 
have  been  here  long  enough.  Dr.  Mayo  and  Dr.  Nelson  both  implied 
in  their  testimony  that  a  kind  of  a  Parkinson's  law  exists  with  re- 
spect to  health  services.  The  more  money  poured  into  the  system  and 
more  facilities  and  services  that  are  created,  the  more  demand  there 
will  be. 

Now,  am  I  correct  in  interpreting  your  perception  of  the  nature 
of  the  industry  in  that  way? 

INIr.  Nelsox.  Of  the  H:NiO  ? 

Mr.  Caper.  No,  of  the  health  industry  as  a  whole,  not  of  the 
HMO. 

Mr.  Nelson.  "Well,  I  think,  historically,  certainly  the  health  in- 
dustry has  lacked  the  incentiA'es  and  controls;  and  I  think  my  expe- 
rience is  as  a  hospital  administrator,  moving  from  the  typical  volun- 
tary community  hospital  to  the  prepaid  group  practice  hospital 
v/here  your  whole  emphasis  in  performance  is  quite  different. 

Where  their  emphasis  in  the  prepaid  group  practice  plan  is  on 
control  of  Titilization,  you  do  not  have  the  incentives  to  fill  up  the 
hospital  bed  because  traditionally  a  hospital  prepares  its  budget  on 
the  set  percentage  of  occupancy. 

You  staff  for  that  occupancy,  and  if  you  don't  meet  it  you're 
going  to  go  in  the  hole.  So  your  incentive  is  to  fill  up  the  hospital 
bed. 

So  hospital  administrators  end  up  with  a  very  schizy  reaction  to 
health  care  utilization. 

Dr.  Caper.  But  shouldn't  the  doctor  be  saying  to  the  administra- 
tor, "Well,  no,  the  patient  really  does  not  belong  in  the  hospital," 
and  that  this  should  be  done  on  an  outpatient  basis,  or  the  hospital 
patient  doesn't  i'e(|uire  this  '. 

Mr.  Nelson.  Then  we  really  get  back  to  the  crux  of  the  matter 
and  that's  the  nature  of  how  health  insurance  was  developed  in  the 
United  States. 

The  history  of  health  insurance  placing  emphasis  on  payment  for 
-liospital  care  came  in  the  late  1920's  and  1930's,  and  the  contracts  de- 
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veloped  along  that  line  because  that  was  the  greatest  threat  to  an  in- 
di  vicinal. 

As  a  resnlt,  there  was  a  deemphasi?  of  providing  health  insurance 
for  ambulatory  care.  When  attempts  were  made  to  provide  coverage 
for  ambulatory  care,  then  the  realities  of  the  situation  came  to 
roost ;  that  is,  there  was  no  control  on  utilization  there  either. 

Dr.  INIayo.  I  certainly  second  that. 

Dr.  Dorset.  I'd  like  to  take  the  hat  off  that  I  came  with  and  the 
hat  oft'  that  Mr.  Biblo  came  Avith.  He  serves  as  the  president  of  one 
of  the  "B"  agencies  in  Boston  and  I  sit  on  the  public  health  council,. 
both  of  which  are  involving  us  deeply  in  certificate-of-need  determi- 
nation. 

And  if  there's  any  principle  tliat  we  feel  is  perhaps  the  most  fun- 
damental one  in  the  health  industry  today  that  is  that  there  is  a 
Parkinson's  law  ])lienomenon  that  operates  and  that  is  really  run- 
ning the  sj^stem  wild. 

It  can  best  be  seen  with  respect  to  hospital  beds;  it  can  also  be 
seen  with  respect  to  the  number  of  surgical  procedures  and  the  num- 
ber of  surgeons. 

But  I  think  it  does  little  good  to  point  a  finger  either  at  the  indi- 
vidual physician  or  the  individual  hospital  administrator. 

What  is  needed  is  some  restructuring  of  the  system.  The  system 
sets  up  the  incentives.  Once  it  sets  up  the  incentives,  rational  men 
follow  the  incentives. 

If  the  incentives  are  that  you  meet  the  budget  by  keeping  the- 
hospital  full,  vou're  damned  right  we're  going  to  keep  the  hospital 
full. 

If  the  incentive  is  that  if  3'ou  do  a  gall  bladder  operation  you  get 
$350  and  if  you  say,  '*No."  you  get  $25 — and  there  are  reasonable 
grounds  for  doing  it — you  do  it. 

Xow,  I  think  wjiat's  needed  is  to  take  some  fundamental  looking 
at  the  system  and  seeing  where  we  do  want  the  incentives  placed. 

It  seems  to  me  we  want  them  on  keeping  people  out  of  the  hospi- 
tal and  on  developing  primary-care  programs  and  developing  orga- 
nized comprehensive  systems  of  care. 

And  if  we  do  that,  and  do  it  in  a  comjDetitive  fashion,  some  of" 
these  problems  will  begin  to  come  into  line. 

Dr.  Capek.  In  your  experience  in  Boston,  have  you  sensed  any  re- 
sistance to  changing  the  incentives  ? 

Dr.  Dorset.  On  whose  part  ? 

Dr.  Caper.  On  anyone's  part. 

Dr.  Dorset.  The  system  has  a  considerable  degree  of  resistance  to 
change.  It  is  set  in  concrete. 

Dr.  Caper.  All  right,  thank  you.  Thank  you  very  much,  gentle- 
men. I  think  this  has  been  a  very  valuable  session  from  a  number  of 
standpoints. 

The  committee  will  stand  to  recess  until  10  a.m.  tomorrow  in  this 
room. 

[^^Hiereupon.  at  3:05  p.m.,  the  subcommittee  adjourned  to  recon- 
vene at  10  a.m..  May  30.  1974.] 

[The  following  was  received  for  the  record.  Testimonv  resumes  on. 
p.  1561.] 
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MATERIAL  RELATING  TO  THE  TESTIMONY  OF  MESSRS.  MAYO, 

NELSON,  AND  BIBLO 

Exhibit  1. — Curriculum  Vitae  of  Charles  Horace  Mayo  II 

Born  September  9,  1930,  Olmsted  Co.,  Rochester,  Minnesota. 

Father — Charles  William  Mayo. 

Mother — Alice  Plauk  Mayo. 

Second  eldest  of  2  sisters  and  3  brothers. 

Schooling :  Primary  School :  Rochester,  Minnesota  Public  Schools. 

Secondary  School :  Shattuck,  1942-4,  Faribault,  Minnesota.  Millbrook 
School,  Millbrook,  New  York,  1945-46.  Hill  School,  Pottstown,  Pennsylvania, 
1947-50. 

College :  St.  Olaf  College,  B.S.  degree,  Northfield,  Minnesota  1950-54. 

Medical  School :  University  of  Pennsylvania,  M.D.  degree  1954-58,  Philadel- 
phia, Pennsylvania. 

Internship :  Robert  Packer  Hospital,  Sayre,  Pennsylvania  1958-59. 

Graduate  School  of  Medicine :  ITniversity  of  Minnesota,  Mayo  Foundation, 
Rochester,  Minnesota,  Surgical  Fellowship  1959-64.  University  of  Minnesota, 
Minneapolis,  IMinnesota  Research  Fellow,  Dept.  Surgery  1964-66. 

Appointment :  Assistant  Professor  of  Animal  Science,  St.  Paul  Campus,  U  of 
Minn.  1967-69. 

Employment :  September.  1972  to  present :  Group  Health  Plan,  Inc.,  Depart- 
ment of  Family  Practice.  Saint  Paul,  Minnesota. 

1965-1972 :  Associate  Medical  Director,  Mutual  of  Omaha. 

Positions  at  present :  V.P.  International  Genes,  Inc.  ( Semen  Importing  Com- 
pany), Medical  Director  of  Southside  Clinic,  301  Lake  St.,  Mpls.  (a  free 
clinic).  Chairman  of  MDW,  Inc. 

Active  Member  of  the  Boards  of:  Sheroch — a  company  that  owns  a  hotel  in 
Rocliester,  Minnesota.  The  Committee  of  100  for  Health  Security. 

Married  1956  to  Carolyn  .Johnston  of  Nashwauk,  Minnesota. 

3  Children :  Liisa  Maria,  age  16 ;  Charles  William  II,  age  14 ;  Andrew  Gra- 
ham, age  4. 

Home  owner  in  Dellwood,  White  Bear  Lake,  Minnesota. 

No  military  service. 

Passive  Member  of  Episcopal  Church. 

Hobbies  and  Interest :  Restoring  horse  drawn  carriages — driving  horses  cross 
country,  skiing — travel — gardening  and  mushroom  hunting. 


Exhibit  2. — Prepared  Statement  of  Dr.  Mayo  and  Mr.  McKay 

Prepared  Statement  of  Charles  H.  Mayo  II,  ]\I.D.  and  Maurice  J.  McKay, 
Generai,  Manager,  Group  Health  Plan,  Inc.,  Saint  Paul,  Minnesota 

It  is  an  indisputable  fact  that  the  prepaid  group  practice  of  medicine  has 
demonstrated  an  ability  to  sharply  reduce  hospital  utilization  and  to  thereby 
reduce  the  cost  of  hospital  insurance.  Prepaid  group  practice,  commonly  known 
as  Health  Maintenance  Organizations  (HMO),  has  also  demonstrated  an  abil- 
ity to  integrate  medical  services  with  other  cost  savings  features. 

These  were  the  modest  facts  upon  which  President  Nixon  enunciated  his  na- 
tional health  strategy  in  a  message  to  Congress  on  February  18,  1971. 

Prepaid  group  practice  of  medicine  promises  to  correct  many  evils  of  the 
predominant  fee  for  service  system.  It  is  fantasy  to  believe  that  it  alone  will 
resolve  many  of  our  nation's  health  care  problems.  It  can  do  nothing  about 
eliminating  the  financial  barriers,  increasing  the  supply  of  doctors,  providing 
services  in  medically  nnderserved  areas  and  meeting  many  other  problems. 

Whether  the  Congress  passes  a  national  health  insurance  act  or  not,  prepaid 
group  practice  of  medicine  offers  a  form  of  health  care  organization  and  deliv- 
ery that  results  in  a  number  of  advantages  to  the  public.  These  results  were 
demonstrated  in  the  competitive  medical  marketplace  against  other  forms  of 
health  care  payment  and  delivery. 

Why  the  Congress  and  state  legislatures  should  see  fit  to  regulate  HMO's  so 
rigorously  and  leave  the  rest  of  the  health  care  industry  to  operate  pretty 
much  as  usual  is  beyond  the  comprehension  of  most  people  who  have  been  in- 
volved in  the  HMO  development.  Less  than  five  percent  of  all  prepaid  health 
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care  is  provided  under  HMO's.  How  can  the  Congress  expect  to  change  the 
health  care  system  by  regulating  HMO's  to  a  point  where  they  can  no  longer 
be  competitive  in  the  marketplace?  Why  is  so  much  attention  given  to  HMO 
and  so  little  to  the  regulation  of  private  health  insurance  and  the  fee  for  serv- 
ice practice  of  medicine?  Is  there  a  true  desire  to  promote  the  development  of 
prepaid  group  practice  or  does  the  national  thinking  produce  a  love-hate  atti- 
tude toward  HMO's  that  results  in  a  tortured  preoccupation  with  one  segment 
of  the  health  care  deliA-ery  system? 

The  recent  1973  National  HMO  Act  creates  a  near  impossible  situation  for 
prepaid  group  practice  to  flourish.  How  are  such  plans  to  compete  in  the  mar- 
ketplace at  a  cost  of  seventy  or  more  dollars  per  month  in  competition  with 
unregulated  health  insurance  that  can  be  sold  at  half  the  cost?  The  National 
HMO  Act  has  produced  such  monstrous  demands  upon  HMO's  that  it  threatens 
to  destroy  the  very  concept  that  it  seeks  to  encourage. 

The  Act  unfortunately  reflects  special  interest  lobbying,  political  horse-trad- 
ing and  tense  relationships  between  the  administration  and  Congress  that  has 
resulted  in  a  hodgepodge  of  requirements  that  undermines  the  financial  sound- 
ness and  thereby  the  very  integrity  of  HMO's.  The  National  HMO  Act  of  1973 
puts  upon  HMO's  nearly  unlimited  risk  in  many  costly  areas  of  health  care  de- 
livery. As  a  minimum,  such  legislation  should  have  carried  with  it  a  realistic 
stop  loss  provision.  Existing  H^MO's  should  have  been  given  at  least  a  five  year 
phase-in  period  in  which  to  bring  their  existing  contracts  up  to  the  minimum 
benefit  level  required  by  the  Act. 

The  Act  should  have  recognized  that  Group  Health  benefit  packages  have  de- 
veloped variously ;  some  with  fully  prepaid  drug  care,  some  with  fully  pre- 
paird  optical,  some  wliich  have  no  coinsurance.  Provisions  should  have  been 
made  for  existing  benefit  offset  credit  toward  the  minimum  package. 

Established  HMO's  cannot  back  away  from  the  benefits  that  they  have  pro- 
vided in  the  past,  they  cannot  introduce  coinsurance  provisions  where  there 
were  none  before  and  they  cannot  add  all  of  the  basic  and  supplementary  ben- 
efits required  under  the  Act  to  their  established  benefits  without  pricing  them- 
selves out  of  the  market. 

The  argument  that  the  approved  HMO  programs  will  be  a  required  part  of 
employer  benefit  packages  is  ill-conceived.  When  offered  alongside  of  lower 
priced  l>enefit  packages  it  is  to  be  expected  that  the  highest  and  most  costly 
risks  will  gravitate  to  the  HMO  and  the  better  risk  to  the  lower  cost  insur- 
the  HMO  rates  will  very  rapidly  become  higher  and  insurance  rates  lower.  The 
Act  violates  every  concept  of  prepayment  and  underwriting  and  financial  sta- 
bility of  prepayment  plans. 

The  requirement  for  open  enrollment  is  another  invitation  for  high  risk  peo- 
ple to  join  the  HMO,  since  all  insurance  companies  employ  underwriting  to  se- 
lect out  more  favorable  risks.  Communit.v  rating  likewise  invites  upon  the 
HMO  the  assumption  of  high  risk  people  while  the  low  risk  can  be  expected  to 
seek  out  the  lower  cost  experience  rated  health  insurance. 

The  opportunity  to  develop  benefit  packages  consistent  with  the  values  of 
the  marketplace  further  restricts  the  competitive  position  of  the  HMO.  The 
Act  is  equally  burdensome  in  the  area  of  preexisting  conditions,  alcoholism 
and  drug  abuse,  family  planning,  provision  for  blood  and  requirement  for  pre- 
ventive services.  In  addition  to  all  these  things,  the  Act  requires  many  HMO's 
to  restructure  themselves  so  that  the  policy-making  body  becomes  an  adversary 
agency  instead  of  a  badly  needed  supportive  one. 

HMO's  that  already  have  trouble  attracting  doctors  can  now  be  expected  to 
have  even  greater  problems  because  of  their  reluctance  to  come  into  a  practice 
situation  that  may  prove  onerous  as  coxnpared  to  other  practice  arrangements. 
The  so-called  new  breed  of  phy.sicians  are  not  materializing.  The  rebel  doctors 
in  residency  quickly  adopt  the  established  value  system  of  their  profession 
once  they  have  gone  into  practice. 

By  requiring  more  of  HMO's  than  they  can  honestly  deliver  will  drive  down 
the  quality  of  care  and  no  amount  of  peer  review  will  change  this. 

There  are  things  that  the  Congress  can  do  to  restrain  the  cost  of  medical 
care.  On  a  temporary  basis  cost  and  price  controls  are  probably  the  most  im- 
mediate and  effective.  On  a  long  term  basis  a  reorganization  in  the  way  that 
health  services  are  to  be  organized  is  essential.  Programs  to  train  phy.sician 
assistants  and  other  ancillary  health  per.sonnel  must  be  initiated  on  a  broad 
scale.  A  wide  use  of  ancillary  skills  must  be  encouraged.  They  must  also  be  li- 
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censed.  Public  education  programs  must  be  undertaken  to  familiarize  people 
with  these  services. 

Well  trained  ancillary  personnel  can  be  trained  within  a  period  of  two  years 
after  high  school.  This  compares  with  approximately  eight  years  of  training 
required  by  the  average  physician  specialist. 

If  we  are  to  obtain  economy  in  health  care  delivery  and  provide  greater 
availability  of  health  services  we  must  use  our  medical  manpower  more  effec- 
tively. Physicians  know  full  well  that  nurses  can  quickly  be  trained  to  do  a 
wide  range  of  essential  health  services  including  obstetrical  delivery,  prenatal 
and  postnatal  care.  They  can  be  trained  in  a  multitude  of  specific  health  skills 
that  will  greatly  reduce  the  physician's  work  load.  The  physician's  skills 
should  be  reserved  for  those  conditions  requiring  a  high  level  of  skill  that  only 
the  physician  possesses. 

PIMO's  cannot  be  expected  to  use  health  skills  differently  than  the  rest  of 
the  medical  community  or  beyond  generally  accepted  roles. 

In  a  period  of  four  to  six  years  enough  ancillary  personnel  could  be  trained 
and  put  into  the  health  care  delivery  system  to  make  our  present  physician 
population  adequate  to  meet  the  nation's  health  care  needs.  If  the  nation  tries 
to  train  physicians  to  do  the  job  that  ijhysician  assistants  and  technicians  can 
do  it  may  be  years  before  we  have  enough  physicians.  If  the  nation  is  to  re- 
duce its  health  care  costs  it  must  aggressively  promote  medical  ancillary 
health  training  programs,  the  licensing  of  these  health  skills,  the  introduction 
of  training  in  primary  health  skills  into  tbe  curriculum  of  colleges  and  other 
training  institutions,  and  there  must  be  an  expansion  of  public  health  pro- 
grams to  educate  the  pulilic  to  know  more  about  illness  and  to  encourage  self 
treatment  for  common  illness.  By  undertaking  such  a  program  there  would  be 
less  reliance  upon  physicians  and  the  health  needs  of  the  nation  would  be  bet- 
ter served  by  the  wider  distribution  of  health  information. 

There  is  very  little  evidence  that  health  care  planning  has  obtained  a  better 
distribution  of  health  providers  and  facilities.  Health  care  planners  cannot  di- 
rect where  a  physician  must  go  to  practice  his  art.  Only  the  availability  of 
health  persoimel  and  the  competitive  forces  -will  bring  about  a  redistribution 
of  health  personnel  and  facilities  without  extensive  regulation  of  the  health  in- 
dustry. Minority,  low  income,  rural  and  other  groups  suffer  from  lack  of  avail- 
able health  services  currently  because  they  lack  purchasing  power  and  cannot 
compete  in  the  medical  marketplace.  Health  providers  would  have  gone  into 
the  more  sparsely  populated  areas  of  the  nation  if  there  was  a  real  competi- 
tion for  patients.  This  would  have  been  accomplished  by  any  number  of  out- 
reach programs  as  well  as  by  individual  family  physicians. 

From  the  consumer's  point  of  view  the  health  services  market  operates 
within  narrow  parameters  with  relatively  few  options.  From  the  provider's 
point  of  view  the  market  appears  much  broader.  The  licesned  professional  may 
practice  his  or  her  skills  in  a  great  variety  of  situations  and  with  many  doors 
open  for  different  applications  of  skills  all  at  relatively  high  levels  of  compen- 
sation. 

The  health  services  market  is  characterized  by  a  very  elastic  consumer  de- 
mand that  is  almost  endless.  Needs  range  from  the  mildly  maladjusted  and 
worried  well  to  those  who  are  .seriously  ill.  The  elderly  with  their  degenerative 
problems  can  consume  nearly  unlimited  treatment  without  hope  of  any  perma- 
nent cure.  Obviously  the  demand  is  extremely  elastic.  As  the  demand  increa.ses 
doctors  and  dentists  have  better  options  that  may  result  in  fewer  services 
being  delivered.  Providers  have  many  options  open  to  them  that  may  invite 
them  to  abandon  great  areas  of  need.  This  process  and  the  unique  characteris- 
tics of  the  health  care  market  makes  it  extremely  difficult  to  regulate.  Resist- 
ance to  regulation  is  achieved  by  a  strong  inner  structure  supported  by  both 
public  and  professional  values.  Common  financial  interests,  well  organized  pro- 
fes.sional  groups,  training  institutions'  codes  of  ethics  and  a  capability  of  with- 
holding technical  skills  for  new  programs  all  serve  to  resist  regulation. 

The  health  care  industry  can  exert  tremendous  political  pressures  and  it  has 
great  adaptive  capabilities  for  turniiig  regulatory  efforts  to  their  own  advan- 
tage. For  example,  by  the  time  the  Xatirtnal  HMO  Act  was  written  into  law 
and  the  regulations  promulgated  it  served  to  forestall  the  very  system  it  was 
meant  to  encourage.  That  act  now  appears  to  reinforce  the  fee  for  service  sys- 
tem by  burdening  HMO's  with  so  much  regulation  that  they  cannot  effectively 
compete  in  the  marketplace.  The  National  HMO  Act  is  a  prime  example  of 
how  special  interest  groups  within  the  health  care  industry  were  able  to  shape 
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a  law  to  conform  to  their  own  interests.  Tliat  which  began  as  a  Magna  Carta 
for  HMO  development  resnlts  in  a  mass  of  ill-conceived  regulation  that  seri- 
ously impedes  and  threatens  the  normal  progress  of  HMO's.  It  is  inconceivable 
that  such  a  bill  could  have  been  authored  by  so  many  well  meaning,  well  in- 
formed and  concerned  legislators. 

The  combined  resistance  of  tlie  medical  profession  and  the  insurance  indus- 
try, the  free  choice  of  doctor  propaganda,  legal  obstacles  and  under-financing 
could  not  forestall  the  normal  development  of  prepaid  medical  group  practice. 
We  hope  that  the  National  HMO  Act  will  not  be  our  undoing.  Why,  if  the 
Congress  was  not  prepared  to  pass  a  national  health  act  regulating  the  whole 
health  care  industry  did  it  concentrate  on  one  small  segment  which  affected 
less  than  five  percent  of  the  industry?  We  choose  to  believe  the  authors  of  the 
Act  truly  believed  that  by  structuring  the  five  percent  of  the  industry  within 
HMO's  that  the  other  ninety-five  percent  of  the  industry  would  be  obliged  to 
fall  in  line.  We  fear  this  is  a  myth  that  the  other  ninety-five  percent  of  the 
health  care  industry  helped  to  promote  in  order  to  hold  off  an  industry-wide 
health  care  act. 

From  a  consumer's  point  of  view  the  National  HMO  Act  was  popular.  It 
speaks  to  issues  of  consumer  representation,  quality  control,  open  enrollment, 
higher  levels  of  benefits,  unlimited  coverage  and  all  the  evils  prevalent  in  the 
overall  health  care  system.  If  this  had  been  an  act  to  which  all  of  the  health 
care  system  had  to  conform  it  would  have  been  a  giant  step  forward.  As  it 
stands,  the  HMO  Act  of  1973  is  in  fact  an  additional  burden  upon  HMO's  in 
the  medical  marketplace. 

Among  the  two  major  segments  of  health  care  providers,  doctors  and  hospi- 
tals, there  is  very  little  competition.  It  is  effectively  restrained  by  professional 
societies  and  by  a  system  of  licensing  largely  designed  to  protect  the  economic 
interests  of  professional  groups.  Even  the  health  industry's  policing  efforts 
help  to  sustain  the  noncompetitive  aspects  of  the  marketplace. 

If  the  Congress  passes  a  national  health  act  that  greatly  increases  the  pub- 
lic's ability  to  pay  for  health  care  without  institution  of  market  controls  the 
cost  of  health  care  can  l)e  exi>ected  to  again  skyrocket. 

Our  experience  suggests  that  competitive  forces  are  a  great  stimulus  for  de- 
veloping adequate  performance  among  professionals  as  within  other  segments 
of  our  society.  But  in  all  competitive  processes  there  should  be  uniform  rules 
within  which  the  industry  is  to  function.  The  rule  making  should  start  with 
the  educational  process.  Medical  students  and  doctors  should  be  exposed 
equally  to  the  different  concepts  of  health  care  delivery.  Where  there  is  a 
shortage  of  resources  including  health  professionals  priorities  should  be  estab- 
lished and  resources  assigned  according  to  the  priorities.  Laws  of  the  state 
and  nation  should  l)e  uniform  and  permit  different  forms  of  health  care  orga- 
nization and  delivery.  Discriminatory  practices  by  professional  groups  and 
within  hospitals  should  be  made  illegal.  Economic  incentives  should  be  estab- 
lished to  attract  health  resources  in  areas  of  medical  scarcity.  New  training 
programs  need  to  be  initiated  that  would  train  health  professionals  at  lower 
educational  levels  to  make  physicians  and  dentists  more  productive.  In  these 
ways  the  competitive  forces  could  be  brought  back  into  the  medical  market- 
place. Competition  would  do  much  to  improve  efficiency,  control  costs  and  im- 
prove service  to  consumers. 

Wliat  we  have  seen  in  the  way  of  planning  in  the  health  care  field  has  been 
unimpressive.  Competition  and  individual  initiative  appears  to  invite  higher 
levels  of  performance.  The  time  frame  of  training  of  physicians  and  doctors  is 
such  that  it  is  not  highly  responsive  to  the  competitive  factors.  Currently  the 
nation  is  short  of  certain  .specialized  medical  skills  among  which  are  olistetrics 
and  gynecology,  orthopedics,  ophthalmology  and  others.  It  would  take  years 
for  the  normal  competitive  process  to  attract  students  and  train  them  in  these 
fields.  In  fact,  it  takes  well  over  a  decade  and  by  that  time  the  medical  mar- 
ketplace may  have  changed  significantly.  It  is  especially  for  this  reason  that 
we  should  seek  to  relieve  the  problem  by  the  training  of  ancillary  health  pro- 
fessionals who  can  effect  the  competitive  factors  in  the  marketplace  in  a  much 
shorter  period  of  time.  With  the  proper  ancillary  medical  support  and  with 
public  education  designed  to  obtain  puhlic  acceptance  of  these  health  profes- 
sionals the  nation's  present  complement  of  phy.sicians  may  be  adequate. 

In  summary,  it  is  our  po.sition  that  the  nation  is  in  need  of  a  national 
health  care  act  that  encourages  and  assures  the  opportunity  for  competing  con- 
cepts and  systems  of  health  care  delivery.  It  needs  to  provide  for  a  uniform 
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system  of  financing.  It  should  encourage  competition  by  initiating  broad  new 
health  care  training  programs  designed  to  increase  the  efficiency  of  physicians. 
We  need  national  licensing  laws  for  these  new  levels  of  health  skills.  We  need 
price  regulation  applied  in  a  way  to  encourage  the  use  of  new  and  lower  level 
health  skills.  We  need  a  health  care  commission  specifically  insulated  against 
the  special  health  care  interest.  We  need  public  education  on  health  care  so 
the  people  will  not  be  left  dependent  upon  health  professionals.  We  need  to 
legislate  against  the  restrictive  practices  of  any  health  association  or  specialty 
group.  We  need  uniform  rules  of  underwriting  of  prepaid  health  benefits  for 
small  groups  and  for  individuals  obliged  to  seek  individual  health  insurance 
coverage.  We  need  a  government  operated  higli  risk  pool  that  will  insure  any 
person  who  cannot  qualify  for  private  health  insurance. 

Finally,  we  need  an  ongoing  social  security  type  government  mechanism  to 
assure  that  all  the  people  will  have  access  to  necessary  health  services 
financed  by  a  system  and  uniform  rules  of  payment  like  our  social  security 
system. 
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Exhibit  3. — Response  of  Dr.  Mayo  to  Questions  Posed  in  Committee  Letter 

How  does  health  care  sector  depart  from  traditional  competitive  market  as- 
sumptions? 

1.  The  patient  as  a  buyer  (user)  of  health  or  medical  services  does  not  al- 
ways make  the  choice  .  .  .  the  physician  decides  in  85%  of  the  total  expendi- 
ture. 

2.  The  patient  as  the  user  is  not  always  the  buyer :  the  employer,  or  union, 
or  insurance  company  may  be  the  buyer  in  tlie  sense  of  being  the  payer,  and 
deciding  whether  or  not  to  pay  for  a  particular  service. 

3.  A  complete  service  or  (item)  is  not  availalile  at  one  seller:  the  patient 
may  need  the  expertise  of  a  specialist  which  may  or  may  not  be  part  of  the 
group  where  patient  first  sought  medical  advise. 

Patient  may  need  hospital  care,  and  will  not  be  able  to  choose  the  least  expen- 
sive, nor  apply  his  own  consumer  information  to  the  decision  (as  he  does 
when  deciding  whether  to  select  the  more  or  the  less  expensive  water  tank  for 
his  new  plumbing  system) 

While  in  the  hospital,  he  has  little  choice  about  using  the  medicine  of  the  hos- 
pital (at  one  price)  or  having  his  family  provide  the  same  medicine  from  the 
corner  drug  store  (at  a  different  price)  or  having  the  medicines  sent  in  from 
the  HMO  where  he  is  a  member  and  he  purchases  half  price  drugs  as  an  am- 
bulatory patient. 

That  is,  the  variations  in  price  which  result  from  competition  (assumed  in 
the  commodity  market)  are  not  permitted  to  influence  the  patient,  who  is  not 
permitted  to  make  the  decisions. 

4.  The  variations  in  price  may  or  may  not  result  from  competition. 
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Example :  The  low  price  of  drugs  at  the  ambulatory  care  center  may  be  due 
to  the  sponsorship  of  the  pharmacy  by  a  cooperative  or  other  non-profit  service 
which  provides  members  benefits  or  the  higher  price  of  medicines  at  the  hosp- 
tial  may  be  due  to  the  accounting  method  of  allocating  the  cost  of  dispensing 
which  liiigh  be  excessive,  or  to  trying  to  make  up  a  loss  from  some  other  serv- 
ice, or  trying  to  raise  the  money  needed  for  research  and  education  .  .  .  etc. 
OR  might  be  due  to  fact  that  there  is  no  competition  because  patient  has  no 
choice  1:0  buy  his  medicine  elsewhere  ...  as  a  policy  or  out  of  ignorance  by 
the  patient  of  his  choices. 

Example:  The  lower  price  of  hospitalization  to  an  HMO  member's  corpora- 
tion may  be  due  to  the  various  hospitals  having  competed  openly  in  a  bidding 
process  for  the  inpatient  care  which  the  HMO  requires,  or  may  have  been  con- 
tracted without  the  bidding,  or  may  be  due  to  a  unique  arrangement  facili- 
tated by  any  number  of  irrelevant  factors. 

5.  The  concept  "competition"'  is  variously  used.  Example-simple  competition 
in  an  athletic  event  where  time  is  the  only  variation  judged.  Or  complex  com- 
petition in  an  athletic  event  where  style  and  time  are  judged. 

To  transfer  the  term  competition  from  one  field  of  activity  to  another  cannot 
lead  to  a  clarification  of  a  problem  unless  there  is  agreement  on  what  the 
term  means.  Example:  Does  it  mean  free  choice  by  the  buyer?  And  how  many 
choices?  Does  it  mean  the  buyer  makes  the  choice  or  someone  else?  Does  it 
mean  that  the  item  purchased  is  the  same  except  for  the  differences  on  which 
the  buyer  will  choose?  Example-A  patient  may  have  to  choose  a  hospital  with 
a  certain  kind  of  convalescent  care,  rather  than  any  hospital  with  standard 
operating  rooms.  Or  may  have  to  choose  one  where  his  physician  practices 
rather  than  one  with  convalescent  care,  and  then  purchase  the  convalescent 
care  at  a  different  facility. 

6.  Each  buyer  of  medical  services  (the  patient)  is  unique  in  his  needs.  The 
physician  and  patient  (and  social  worker  and  whoever  else  decides)  puts  to- 
gether a  unique  package  to  meet  the  needs  of  the  patient  ...  in  almost  every 
event  when  the  patient  "goes  into  the  market  place"  to  seek  the  care  he  needs. 
Then  he  finds  out  that  obtaining  health  care  is  NOT  like  going  into  the  mar- 
ket .  .  .  because  each  time  he  goes  to  see  his  physician  he  needs  something  dif- 
ferent, because  this  event  is  different  than  the  last. 

7.  The  resources  available  to  the  buyer  of  medical  care  are  constantly 
changing.  The  fact  of  constant  change  may  not  be  different  than  the  commod- 
ity market,  but  the  availability  or  lack  of  resources  are  due  to  factors  unre- 
lated to  the  market  place  .  .  .  Example:  There  may  be  no  transplant  resource 
available.  There  may  be  only  expensive  diagnostic  resources  available  and  the 
majority  of  the  population  have  no  access  due  to  lack  of  insurance  coverage  or 
other  arrangement.  There  may  be  free  diagnostic  resources,  but  no  treatment 
resources  (as  in  much  mental  health  care) 

Prospects  of  obtaining  "adequate  performance"  from  ...  a  planned  non-com- 
petitive regulated  system;  a  completely  restructured  competitive  market 
maintained  by  antitrust? 

1.  It  is  not  certain  that  these  are  the  only  two  alternatives,  nor  that  they 
are  even  any  alternatives  in  a  delivery  system  of  health  care  that  would  "per- 
form adequately". 

McClure  says  that  regulation  in  health  care  delivery  is  like  "spitting  in  the 
wind"  because : 

(a)  The  "industry"  captures  the  regulatory  process  and  spends  full  time  in- 
fluencing the  regulation  to  prevent  competition  when  what  the  industry  really 
needs  for  the  public  interest  to  be  served  is  change. 

(b)  When  regulation  is  most  effective  it  is  very  bureaucratic  .  .  .  the  process 
is  handed  over  to  the  establishment,  and  there  is  no  change,  so  the  savings 
which  might  come  from  new  knowledge  and  new  processes  are  inhibited 

(c)  Regulation  of  health  services  is  usually  in  the  hands  of  physicians  who 
wish  to  keep  the  system  as  it  is  .  .  .  their  incentive  is  to  maintain  the  fee  for 
service  because  the  most  monetary  gain  for  them  is  part  of  the  system. 

2.  Even  if  a  "planned,  non-competitive  regulated  system"  were  possible  or 
desirable  there  would  be  important  variation  in  the  outcome  of  the  system  de- 
pending on  who  would  do  the  planning  .  .  . 

Example :  Would  the  consumer  interest  be  represented  in  the  planning,  by 
whom,  and  how  informed  a  consumer  interest? 
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Would  the  interests  which  have  the  most  economic  investment  in  the  status 
quo  be  represented  in  the  planning? 
Who  would  do  the  regulation? 

3.  If  the  escort  were  to  maintain  by  antitrust  a  "completely  restructured 
competitive  market",  it  would  require  that  the  health  care  field  be  shown  to  be 
influenced  and  maintained  by  the  same  forces  as  inffluence  and  maintain  the 
commodity  field  to  which  antitrust  has  been  applied.  Also,  what  are  the  sinii- 
larities  between  the  market  where  antitrust  has  been  sucei^-^fiilly  applied,  and 
the  health  care  field  where  it  is  proposed?  (How  successful  was  antitrust  in 
the  field  of  oil  supply )  ? 

4.  McClure  says  there  are  five  kinds  of  control  (regulation)  :  Price  control, 
quantity  control  (retrospective  and  prospective),  facility  control,  manpower  con- 
trol, and  total  expenditure  conrrol.  He  says  that  only  the  last  works. 

5.  It  is  not  clear  that  regulation  as  applied  to  competitive  commodity  market 
is  desirable  in  the  health  care  field  because  it  is  not  clear  that  the  waste  of 
product  services  which  results  from  the  organization  which  "lost  out"  in  the 
competition  is  economically  bearable,  and  should  be  borne  by  the  health  care 
economy  or  by  the  total  economy.  Example :  To  develop  several  heart  operating 
suites  in  order  to  determine  which  liospital  manages  it  better  or  "competes  su- 
cessfully",  and  then  to  allow  the  non-sucessful  ones  to  be  "disbanded",  "plowed 
under"  or  otherwise  "wasted"  means  the  investment  is  "lost"  to  consumers.  If 
competition  works  in  health  care  field,  then  we  could  afford  to  keep  building 
more  hospitals,  and  tlie  newest  and  "best"  would  take  patients  from  the  oth- 
ers. Cedars  of  Lebanon,  Miami  closed  54  days  after  it  was  dedicated  by  Pres. 
Nixon  because  500  more  beds  were  a  surplus ;  there  was  no  demand  and  no 
competition  with  other  hospital  beds. 

(i)  May  17,  1974  Interim  Commission  on  Health  Care  Costs,  Minn  Senate 
Health  Committee 

Should  there  he  a  mix  of  planning  and  competitive  enterprisef 
This  is  what  there  is  now,  therfore,  "should  be"  is  misleading. 
This  mix  is  true  in  other  fields  than  health  care,  and  probably  results  from 
more  basic  factors  which  influence  all  economic  endeavor  and  cannot  be  influ- 
enced by  legislation  affecting  health  care  alone. 

How  to  strike  a  balance  most  beneficial  to  consumers? 

Consumers  would  be  benefited  by  an  emphasis  on  primary  care  (non-hospi- 
tal) 

(a)  Increased  accessibility  to  primary  care 

(i)  Coverage  of  primary  care  episodes  by  the  health  care  dollar  already 
being  spent  for  them 

(ii)   distribution  of  primary  care  manpower  geographically  more  equitably 

1.  Use  of  less  expensive  medical  manpower  to  go  to  low  population  or  low 
income  areas  where  economic  return  on  primary  care  services  is  lower 

(iii)  2.  Conversion  of  medical  education  lo  production  of  more  primary  care 
manpower 

(iv)  3.  Use  of  primary  care  medical  professionals  to  approve  of  medical  de- 
cisions made  by  .specialists  which  require  additional  expenditures  of  health 
care  dollars  (surgery,  hospitaliazation  etc; 

(b)  Conversion  of  health  dollars  being  used  to  maintain  hospital  beds  and 
floor  space,  to  use  for  primary  care 

(i)   Licen.se  only  the  beds  that  occupation  data  show  are  used. 

(ii)   Moratorium  on  federal  .subsidy  of  any  construction  of  beds. 

(iii)  Medicare  dollars  only  to  ho.spitals  which  are  tied  into  comprehensive 
cave  plans. 

(iv)  Requirement  of  use  of  reserves  to  maintain  non-profit  status  (use  pro- 
portion of  reserves  for  conversion  to  ambulatory) 

(v)  If  convert  to  ambulatory  prepaid  comprehensive  care,  then  can  be  con- 
sidered for  expansion  of  beds  if  show  need,  for  licensure  of  other  services,  for 
carrying  of  interest  charges  by  government  (or  some  such  incentives) 

Appropriate  role  of  health  care  planning  in  local  community? 

To  inform  pultlic  of  the  facts  re:  costs,  availability,  choices  in  health  care 
services 

To  bring  together  the  providers  of  service  and  at  least  representatives  of  the 
psers  of  service  ....  to  understand  problems  of  each,  to  try  to  meet  needs  of 
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<eacl],  to  consider  economic  problems  of  each,  to  indicate  to  public  oflBcials 
where  funds  should  be  expended  in  the  public  interest,  to  iron  out  controversy 
•with  greater  understanding. 

As  a  place  where  gaps  in  services  can  be  studied  and  efforts  made  to  find 
services,  from  those  already  in  operation,  to  meet  the  specific  need. 

Problem  of  planning :  The  implementation  should  be  built  into  the  structure 
set  up  for  planning,  if  the  planning  function  is  separate  from  implementation 
...  If  the  planners  are  NOT  required  to  carry  out,  or  assure  implementation  of 
-any  of  the  plans  made,  then  nothing  happens  .  .  . 

Tliere  are  only  changes  for  the  better  if  the  people  who  control  the  operation 
of  health  services  can  participate  in  the  planning,  and  are  held  responsible  to 
fit  into  the  plans  which  have  been  made  and  agreed  upon  by  the  community's 
representatives. 

Problem  that  at  present  time,  planning  funds  from  federal  government  do 
not  require  any  implementation.  If  all  those  funds  were  put  into  employment 
at  same  salaries  of  people  who  are  actually  delivering  health  care,  the  funds 
"R'ould  be  better  used.  However,  if  planning  and  implementing  can  occur  within 
same  organiziation,  the  federal  funds  should  cover  the  planning. 

Goals  of  Planning? 

Goal  of  planning  should  be  removing  the  barriers  to  health  care  for  every- 
one. 

If  not  being  achieved  ...  it  is  because  of  separation  of  planning  from  iple- 
menfation. 

How  to  build  incentives  for  planning  and  coordination  into  an  operating 
:agency  ? 

1.  The  results  of  planning  which  are  desirable :  providing  range  of  services 
for  one  set  amount  of  funds  including  health  education  services  for  people  who 
u.*e  the  operating  agency's  services  setting  up  more  economical  services ;  hospi- 
talization on  contract  drugs/medicines  at  cost  contracting  with  specialists  for 
definite  services  Federal  could  finance  planning  which  resulted  in  these  econo- 
mies 

2.  If  planning  resulted  in  these  economies  .  .  .  federal  reimburses  100%  for 
planning  expenses. 

If  planning  does  NOT  result  ...  in  these  economies,  fed.  reimburses 
75%-50%. 

What  discriminatory  pricing  practices  exist  in  the  medical  services  market? 

There  are  two  areas  of  delivery — financing  of  medical  care  which  cause  un- 
fair and  exorbitant  prices,  and  should/could  be  alleviated : 

1.  Cost  of  medical  services  to  welfare  recipients  (and  others  whose  care  is 
paid  by  federal  and  state  treasuries)  WHEN  THE  SERVICES  ARE  DELIV- 
ERED BY  MEDICAL  RESEARCH  FACILITIES  (Ex.  University  hospitals 
and  teaching  hospitals) 

This  care  is  always  more  expensive  because 

a.  difiicult  to  break  out  educational  costs  from  medical  service  itself 

b.  lack  of  good  bookkeeping  when  in  most  parts  of  the  institution,  as  in  a 
university,  it  is  all  charged  to  education 

c.  difficult,  politically,  to  get  medical  care  delivered  to  the  welfare  recipients 
who  are  the  only  ones  as  a  large  group,  who  go  where  are  told,  so  accept  being 
used  as  "educational  material"  And  the  medical  professions  needs  this  "clinical 
material".  Example  of  difference  in  costs : 

At  GHP,  physicians  see  patients  an  average  of  every  15  minutes  .  .  . 

At  teaching  facility,  an  examining  room  is  tied  up  1^/^  hours  instead  of 
15  minutes. 

(Examining  rooms  are  the  unit  of  production  to  ambulatory  care  that 
beds  are  to  inpatient  care.) 

2.  The  use  by  insurance  companies  and  Blue  Cross  of  experience  rating  in- 
stead of  comnnmity  rating  means  that  the  pricing  does  not  have  the  advantage 
of  spreading  the  base  which  community  rating  does.  Blues  started  out  to  com- 
munity rate,  but  the  commercial  carriers  drove  them  (forced  them)  to  experi- 
ence rate,  lowering  rates  for  good  groups,  and  forcing  Blues  in  position  of 
having  the  lower  rate  only  where  the  experience  of  the  group  was  bad. 

The  Federal  government  could  permit  insurance  companies  to  be  carriers  of 
Medicare  ONLY  IF  THOSE  INSURANCE  COMPANIES  V7ILL  COMMUNITY 

■35-554— 74— pt.  3 5 
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RATE  THEIR  HEALTH  INSURANCE.  That  should  be  an  incentive  for  them 
to  spread  the  risk,  similar  to  using  other  federal  grants  as  incentives. 
See  Remarks  of  Tor  Dahl,  Extensor  Corporation,  Minneapolis 

What  anticompetitive  proMems  are  posed  ty  prepaid  group  practice? 

(It  is  competitive  if  well-managed,  and  if  commxinity  rated  because  these 
are  key  means  of  controlling  costs) 

Hospital  sponsored  HMO's :  Problem  will  be  for  hospital  oriented  medical 
personnel  to  restrain  their  tendency  of  putting  people  into  hospital  in  order  to 
meet  need  of  hospital  to  fill  beds. 

Teaching  hospital  will  have  this  problem  even  greater. 

Doctor  sponsored  HMO :  To  find  capable  administrative  staff  to  save  money 
so  that  physicians  can  practice  freely,  and  learn  how  to  practice  ambulatory 
oriented  medicine 

Commercial  insurers :  They  have  problem  of  needing  to  keep  their  computers 
busy,  so  will  load  on  costs  of  collecting  data  which  is  not  necessary  for  deliv- 
ery medical  care  to  an  enrolled  population. 

Also  will  have  difficulty  using  and  confining  themselves  to  using  community 
rating  when  accustomed  to  getting  as  much  premium  as  need  for  any  group 
plus  a  profit. 

Also  have  trouble  starting  small :  Need  a  huge  capital  investment  which  sad- 
dles the  new  hmo  with  huge  expectations  unrelated  to  delivering  good,  econom- 
ical accessible  medical  care. 

Blue  Cross  Blue  Shield :  Have  so  many  problems  with  rising  costs  of  their 
present  system,  that  they  never  get  around  to  starting  an  hmo.  Are  more  like 
the  commercial  insureres,  that  they  go  in  where  a  beginning  HMO  asks  for 
help.  Also  need  to  use  computers,  and  will  do  it  when  it  is  not  needed. 

When  the  management  considers  HMO"s  "as  experiemental"  then  a  lot  of 
costs  are  loaded  on  to  an  operation  which  are  NOT  related  to  the  delivery  of 
good  care. 

Exhibit  4. — Biography  of  John  Andrew  Nelson 

Born :  Jamestown,  New  York — November  25,  1925. 

Married :  Onalee  Tyrrell — January  27,  1951.  Three  children — Frederick, 
Andrew,  Laura. 

Residence:  21  Countryside  Road,  Fairport,  New  York  14450;   (716)  385-2736. 

Education 

1947-1951 :  University  of  Buffalo— B.A.— Biology. 

1955-1956:  Columbia  University — M.S. — Hospital  Administration. 

Work  ExpericJice 

January  1971  to  Date :  Executive  Director,  Genesee  Valley  Group  Health  As- 
sociation (Subsidiary  of  Rochester  Area  Blue  Cross/Blue  Shield  Plans)  41 
Chestnut  Street,  Rochester,  New  York  14647,  (716)  454-1700. 

October  1960  to  December  1971 :  Administrator,  Metropolitan  Hospital  and 
Health  Centers,  1800  Tuxedo  Avenue,  Detroit,  Michigan  48206,   (313)   869-3600. 

Directly  responsible  to  the  Board  of  Directors  for  the  operation  of  five  area 
clinics  and  the  main  hospital  of  180  beds.  This  institution  is  the  provider  of 
health  services  to  the  90,000  members  of  the  Michigan  Blue  Cross/Blue 
Shield,  Metro  Health  Plan. 

July  1957  to  September  1960 :  Assistant  Director,  Jefferson  Medical  College 
Hospital,  11th  and  Walnut,  Philadelphia  7,  Pennsylvania. 

January  1955  to  July  1957 :  Administrative  Assistant  and  Resident,  Method- 
ist Hospital  of  Brooklyn,  506— 6th   Street,  Brooklyn,  New  York  11215. 

Organizational  affiliations 

Members :  American  College  of  Hospital  Administrators,  American  Hospital 
Association,  American  Public  Health  Association  (Fellow),  Group  Health  Asso- 
ciation of  America  (Member  Board  of  Directors),  Medical  Care  Seminar,  Medi- 
cal Group  Management  Association,  Rochester  Club. 

Puhlications 

Sodeman,  William  A.,  M.D.,  Nelson,  John  A.,  Orienting  the  Medical  Student 
to  Medical  Care  costs.  Hospitals,  October  1,  1961. 

Nelson,  John  A.,  Organizing  the  Prepaid  Closed  Panel.  Medical  Group  Man- 
agement, Vol.  17,  No.  3 :  13-18,  March  1970. 
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Exhibit  5. — Statement  of  Mr.  Xelson 

Statement  Presented  by  John  A.  Nelson.  Executive  Director,  Genesee' 
Valley  Group  Health  Association,  Rochester,  N.Y. 

Mr.  Cliairman  and  members  of  tlie  committee,  my  name  is  John  A.  Nelson 
and  I  am  tlie  Executive  Dii'ector  of  a  new  health  maintenance  organization, 
the  Genesee  Valley  Group  Health  Association  in  Rocliester,  New  York,  a  sub- 
sidiary of  the  Rociiester  Area  Blue  Cross  and  Blue  Shield  Plans. 

I  think  the  key  to  creating  elfective  competition  in  the  health  care  sector 
rests  with  the  non-profit  and  commercial  health  insurance  carriers.  These 
structures  have  the  tinancial  reserves  and  administrative  and  technical  know- 
how  to  develop  and  promote  alternative  health  care  delivery  systems.  If  they 
withhold  their  support,  they  can  eifectively  inhibit  independent  development  of 
HMO's. 

I  believe  Rochester  is  a  microcosm  for  testing  and  developing  most  of  tlie 
new  health  care  ideas  and  concepts  of  the  1970's,  namely  innovations  in  health 
care  delivery  services  through  the  introduction  of  three  Health  Maintenance 
Organizati(ms  (HMO).  Two  of  the  HMO's  are  prepaid  medical  group  practice 
plans  (the  Genesee  Valley  Group  Health  Association  and  the  Rochester  ELealth 
Network)  and  the  third  is  a  foundation  for  medical  care  (the  Monroe  Plan  for 
Medical  Care).  The  latter  is  defined  as  an  individual  practice  association  by 
the  HMO  Act  of  1973. 

A  local  community  advisory  committee  on  financing  and  delivery  of  health 
care,  chaired  by  William  G.  vonBerg,  President  of  the  Sybron  Corporation,  rec- 
ommended in  1970  that  the  Rochester  Area  Blue  Cross  and  Blue  Shield  Plans 
initiate  the  development  of  a  comprehensive  prejjaid  medical  group  practice 
plan. 

This  was  reinforced  by  the  New  York  State  Governor's  Steering  Committee 
on  Social  Problems  on  Health,  Hospital  Services  and  Cost,  chaired  by  the  late 
Joseph  C.  AVilson  of  Rochester  and  former  Chairman  of  the  Board  of  the 
Xerox  Corporation.  This  Committee  called  for  creating  an  option  for  a  '"more 
rational  health  care  delivery  system  modeled  along  the  lines  of  the  Kaiser-Per- 
manente  prepaid  medical  group  plan."  Rochester  Blue  Cross  and  Blue  Shield 
then  proceeded  to  set  up  GVGHA  despite  opposition  to  this  new  subsidiary 
corporation  from  many  of  their  participating  health  providers. 

The  forty  year  history  of  organized  medicine's  covert  and  overt  opposition  to 
prepaid  medical  group  practice  has  not  been  absent  from  the  Rochester  scene. 
This  resistance  in  our  community  has  led  to  the  creation  of  a  physicians  trade 
union  and  the  opposition  of  an  entire  hospital  medical  staff  whose  recommen- 
dation not  to  establish  our  program  at  their  hospital  was  finally  overruled  ny 
the  hospital's  lay  Board  of  Directors,  reflecting  the  strong  support  of  local  in- 
dustries for  the  program. 

Further  momentum  came  in  July,  1971,  when  Rochester  Blue  Cross  and  Blue 
Shield  received  a  $540,000  federal  grant  through  Blue  Cross  Association,  Group 
Health  Association  of  America  and  the  National  Association  of  Blue  Shield 
Plans,  to  develop  the  Rochester  group  practice  plan  in  18  months  to  prove  that 
such  pains  could  he  launched  more  quickly  than  had  been  true  historically. 
This  funding  accelerated  the  Monroe  County  Medical  Society's  move  toward 
the  development  of  a  foundation  for  medical  care. 

In  addition,  the  Rochester  Health  Network,  composed  of  four  OEO  funded 
health  centers,  initiated  plans  to  enroll  a  working  population  so  that  they 
could  become  more,  self-suflicient.  Thus,  they  developed  their  own  prepaid 
group  practice  network  plan  as  well. 

Since  Rochester  Blue  Cross  and  Blue  Shield  has  more  than  an  80  percent 
market  penetration,  and  no  commercial  carriers  were  interested  in  marketing 
and  underwriting  these  other  plans,  contracts  were  negotiated  by  the  Medical 
Society  Foundation  and  the  Health  Network  with  Blue  Cross  and  Blue  Shield 
for  administrative  services  and  varying  degrees  of  underwriting.  Thus,  in 
Rochester,  a  Blue  Cross  and  Blue  Shield  meml^er  can  keep  his  traditional  cov- 
erage, or  select  one  of  three  new  options,  maintain  his  Blue  Cross  and  Blue 
Shield  contract  but  within  a  new  type  of  health  delivery  system  ;  that  is  an 
HMO.  This  preserves  the  portability  and  convertibility  of  his  insurance.  For 
the  first  time,  the  member  has  options  for  differnt  types  of  health  delivery  sys- 
tems. 

However,  in  recent  weeks  there  are  indicators  that  yet  another  option  may 
open,  and  that  is  membership  in  a  prepaid  medical  group  practice  plan  offered 
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by  the  Metropolitan  Life  Insui-ance  Company  in  conjunction  witli  a  new  medi- 
cal group  practice.  It  is  of  interest  to  note  that  the  physician  heading  this  new 
medical  group  practice  is  also  president  of  the  medical  foundation  plan. 

As  new  HMO's  proliferate  several  questions  are  raised.  A  paramount  concern 
deals  with  duplication  of  facilities  and  services.  Can  we  afford  the  same  de- 
gree of  competition  that  historically  has  existed  among  community  hospitals 
which,  until  recent  years,  had  little  difficulty  in  passing(  on  "the  tab"  to  third 
parties  like  government  and  insurance  carriers? 

After  fifteen  years  of  active  administration  of  comprehensive  prepaid  medi- 
cal group  practice  organizations,  I  know  that  these  prepaid  programs  can  be 
cost  effective  and  maintain  a  standard  of  excellence  in  patient  care.  Their  very 
existence  spurs  a  change  in  attitude  on  the  part  of  the  physicians  in  the  tradi- 
tional system,  in  some  instances,  even  leading  to  the  establishment  of  the  foun- 
dation type  plan.  I  have  ob.served  that  as  prepaid  medical  group  plans  acquire 
sufficient  enrollment  to  maximize  economies  of  scale,  their  premiums  drop 
below  those  for  traditional  health  insurance  coverage.  Thus,  they  not  only  pro- 
vide greater  benefits  but  may  ultimately  make  an  impact  on  the  pricing  struc- 
ture of  traditional  fee-for-service  care. 

There  is,  however,  a  danger  of  over-saturating  a  community  with  competing 
HMO's.  We  may  need  ultimately  to  devise  a  franchise  system.  I  must  conclude 
that  we  need  a  mix  of  planning  and  competitive  enterprise  to  strike  the  bal- 
ance most  beneficial  to  consumers. 

Secondly,  can  we  really  leave  this  control  to  comprehensive  health  planning 
agencies  which,  despite  their  consumer  majority  vote,  are  frequently  controlled 
by  the  health  care  providers  and  professionals  who  quite  necessarily  have  been 
called  on  because  they  have  expert  knowledge? 

While  to  date  our  plan  has  not  been  restricted  by  our  local  and  state  plan- 
ning agencies,  it  is  conceivable  that  provider  dominated  agencies  could  effect  a 
control  that  would  not  permit  the  market  place  development  of  prepaid  medi- 
cal group  practice  plans  or  other  types  of  HMO's. 

There  is  a  need  to  provide  state  and  federal  legislation  that  allows  HMO's 
to  construct  or  buy  facilities  so  that  they  are  not  restrained  by  existing  state 
certificate  of  need  laws  and  federal  laws  requiring  approval  of  capital  expan- 
sion. 

At  least  in  Rochester,  however,  existing  federal  legislation  and  sophisticated 
community  pressures  have  pushed  the  planning  council  and  Blue  Cross  and  Blue 
Shield  to  support  and  market  alternative  methods  of  health  delivery. 

While  the  pattern  of  opposition  from  the  organized  medical  community  in 
Rochester  tended  to  be  covert,  it  was  not  so  very  much  different  from  the  his- 
toric opposition  of  several  generations  of  physicians  to  closed  panel  prepaid 
medical  group  practice  plans. 

From  the  1920's  on,  courtrooms  have  been  the  scene  for  combating  the  re- 
straint of  trade  actions  of  county,  state  and  national  medical  associations.  In 
Elk  City,  Oklahoma,  in  1929,  a  prepaid  medical  group  practice  founded  by  Dr. 
Michael  Shadid,  pioneered  in  legal  contests  to  win  the  right  to  offer  this  type 
-of  service.! 

The  Group  Health  Association  in  Washington,  D.C.,  as  a  result  of  the  re- 
peated denial  of  hospital  privileges  for  members  of  their  medical  group,  also 
initiated  legal  action.  On  December  21,  1938,  a  Federal  Grand  Jury  voted  an 
indictment  of  the  District  Medical  Society,  the  American  Medical  Association, 
.the  Washington  Academy  of  Surgery,  and  various  other  organizations  and  phy- 
sicians for  anti-trust  violations.  The  district  court  convicted  and  fined  the  Dis- 
trict of  Columbia  Medical  Society  and  the  American  Medical  Association.  On 
appeal,  the  action  of  the  lower  court  was  upheld  by  the  United  States  Su- 
preme Court  four  years  later. 

When  I  was  a  hospital  administrator  for  the  Metropolitan  Hospital  and 
Health  Center  component  of  the  Community  Health  Association,  founded  by 
the  late  Walter  P.  Reutb.er  and  the  United  Auto  Workers,  I  had  firsthand  ex- 
perience with  this  same  opposition  to  a  prepaid  system. 

In  1961,  when  our  prepaid  plnn  opened  in  Detroit,  we  did  not  have  facilities 
in  our  hospital  for  obstetrical  deliveries  and  care  of  the  newborn  infants.  The 
obstetricians  in  our  medical  group  applied  for  medical  staff  privileges  at  sev- 
eral nearby  community  hospitals  equipped  for  obstetrical  services.  Their  appli- 
cations were  never  acted  upon  nor  processed.  There  was  considerable  debate  as 


1  Shadid,  Michael,  M.D.,  Crusading  Doctor,  Meador  Publishing  Company,  Boston,  1956. 


1479 

to  whether  a  law  suit  should  be  instituted  to  obtain  hospital  privileges  for  our 
qualified  staff ;  but  we  could  not  afford  the  time  to  go  through  the  courts.  In- 
stead we  spent  about  one  quarter  of  a  million  dollars  renovating  a  floor  of  our 
hospital  to  provide  this  service. 

I  recall  a  meeting  with  members  of  the  Board  of  Directors  of  one  hospital 
who  were  sympathetic  with  us  but  said  they  could  not  overrule  their  medical 
staff  who  had  threatened  economic  sanctions.  If  the  group  practice  doctors 
were  admitted  to  the  staff,  they  said,  they  would  not  admit  their  patients  to 
that  hospital.  Fortunately  for  us,  the  United  Auto  Workers  were  willing  to 
loan  the  additional  funds  so  that  we  could  remodel  our  hospital  to  provide  an 
obstetrical  facility.  It  was,  however,  an  unnecessary  and  costly  duplication  of 
hospital  beds  in  that  community. 

This  has  been  a  historic  problem  for  developing  prepaid  medical  group  prac- 
tice plans. 

In  Rochester,  the  lay  Board  of  Directors  of  a  500  bed  hospital,  Rochester 
General  Hospital  (RGH),  agreed  in  August,  1971,  to  lease  land  for  construc- 
tion of  the  GVGHA's  first  health  center. 

Tlie  attending  medical  staff  of  RGH  was  unanimously  opposed  to  the  posi- 
tion taken  by  their  Board  of  Directors.  Efforts  were  exerted  in  the  community 
to  prevent  the  lease.  The  land  site  was  a  wooded  tract  of  4.5  acres  along  side 
a  major  expressway  and  about  300  yards  from  the  ho.spital  buildings,  a  site  es- 
pecially chosen  for  proximity  to  an  already  existing  medical  facility.  In  spite 
of  the  fact  that  the  demise  of  the  woods  had  been  started  eight  years  before 
when  the  construction  of  the  expressway  lowered  the  water  table,  a  number  of 
individuals  and  groups  interested  in  ecology  protested  our  application  for  an 
access  road  to  the  property.  The  combined  actions  of  environmentalists  and 
RGH  medical  staff  effectively  held  up  our  program  for  about  twelve  months. 

As  a  consequence  of  the  opposition,  we  were  concerned  whether  physicians 
in  the  GVGIIA  Medical  Group  would  have  difficulty  receiving  medical  staff  ap- 
pointments at  that  ho.spital.  That  has  not  been  a  problem.  The  applications 
from  physicians  have  been  appropriately  processed  through  the  traditional  hos- 
pital medical  staft"-board  structure  and  all  have  been  approved  to  date. 

A  reaction  of  some  of  the  physicians  to  being  overruled  by  the  hospital 
Board  of  Directors  has,  however,  led  to  the  development  of  the  first  Physicians 
Union  in  Rochester,  the  New  York  State  Phy.siciaus  Union — an  official  Service 
Employees  International  Union,  AFL-CIO  Local  682,  which  now  competes  di- 
rectly with  the  Monroe  County  Medical  Society  for  membership  and  support  ^ 
( see  attachment ) . 

This  union  has  taken  the  public  position  which  is  shared  by  the  Rochester 
and  Vicinity  AFL-CIO  Labor  Coimcil  Health  Commission,  that  Blue  Cross  of 
Rochester  should  not  have  spent  money  on  financing  the  Groxip  Health  Plan 
without  putting  it  to  a  vote  )»y  the  800,000  local  subscribers.  Attached  to  this 
statement  are  copies  of  the  news  reports  and  letters  to  the  editor  which  am- 
plify on  this  exchange. 

It  strikes  me  that  this  position  of  a  local  organized  labor  group  is  not  in 
keeping  with  lalior's  traditional  pattern  of  supporting  the  concept  and  develop- 
ment of  prepaid  medical  group  practice  so  that  their  constituents  do  have  a 
choice  and  are  not  limited  to  the  traditional  fee-for-service,  piece  work,  medi- 
cal system. 

If  the  proponents  of  traditional  entrepreneurial  medical  delivery  prevail  and 
were  to  cut  off  Blue  Cross  and  Blue  Sliield  support  for  innovative  HMO's,  they 
could  effectively  limit  or  impede  the  development  of  prepaid  systems  like  ours. 

However,  the  Blue  Cross  Association  and  the  National  Association  of  Blue 
Shield  Plans  are  officially  committed  to  the  concept  and  development  of 
HMO's.  The  Blue  Cross  Association  has  projected  that  by  1980,  280  HMO's  will 
be  availaiae  through  Blue  Cross  Plans  to  their  members.  It  would  be  tragic  if 
this  source  of  support  were  withheld  or  inhibited.  In  addition  to  the  h^ss  of 
necessary  economic  support  for  developing  prepaid  plans,  those  new  programs 
would  also  be  cut  off  from  data  processing  and  administrative  expertise  that 
the  Blue  Cross  and  Blue  Shield  system  has  so  well  developed  over  some  40 
years.  I  lielieve  that  these  community  non-profit  structures  have  a  responsibil- 
ity to  foster  alternative  programs  so  that  physicians  who  wish  to  practice  and 
work  in  alternative  health  delivery  systems  may  do  so  and  their  subscribers 
may  have  a  choice  of  selecting  the  system  that  best  meets  their  needs. 


*  McVeigh,  Robert  C,  M.D.,  Confrontation.  Prism,  August,  1973. 
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state  laws  ami  regulations  should  not  impede  the  development  of  HMO's  by 
either  eomniereial  or  non-profit  health  insurance  plans.  As  in  Rochester,  they 
should  be  permitted  to  invest  their  reserves  in  HMO  systems  so  that  competi- 
tion is  introduced.  Marketing  studies  in  communities  where  HMO  type  organi- 
zations do  not  exist  indicate  that  a  majority  of  the  consumers  have  no  under- 
standing of  other  possible  systems  of  health  care.  Therefore,  it  is  imperative 
that  suitable  and  appropriate  promotional  activities  are  instituted  on  behalf  of 
the  HMO. 

Currently,  however,  educational  promotion  to  prospective  consumers  about 
new  health  delivery  systems  is  intensely  scrutinized  by  the  health  plan,  the 
health  plan  doctors,  organized  medicine,  and  the  state  l)oards  of  medical  licen- 
sure. 

Since  HMO's  combine  the  insurance  and  health  service  delivery  function 
they  are  sensitized  to  the  American  Medical  Association's  restrictive  code  of 
ethics  and  state  licensure  codes  against  advertising.  Advertising  developed  by 
the  HMO  is  usually  subject  to  review  by  the  physicians  practicing  iia  the  medi- 
cal group  plan.  They,  because  of  fear  of  cen!?ure  by  organized  medicine  or  in- 
vestigation by  the  State  Board  of  Ivicensure,  often  develop  a  reservation  or 
sensitivity  that  inhibits  the  type  and  method  of  communication  to  the  public. 

For  example,  Dr.  Harold  Gardner,  the  Medical  Director  of  the  GVGHA  IMed- 
ical  Group,  is  now  luider  investigation  by  the  New  York  State  Department  of 
Education  througli  its  Board  of  Regents  and  the  State  Board  which  is  respon- 
sible for  physician  licensure.  They  are  investigating  a  complaint  filed  with 
them  by  the  New  York  State  Physician's  Union  charging  that  the  Medical 
Director  has  participated  in  unethical  advertising.  A  similar  complaint  lodged 
by  tlie  Union  with  the  Medical  Society  of  the  County  of  Monroe  was  investi- 
gated by  the  Society  which  did  not  find  a  basis  for  censure  action.  The  adver- 
tisement in  question,  a  section  insert  to  the  Rochester  Democrat  and  Chroni- 
cle, Sunday,  November  4,  1973,  magazine  section  (copy  attached),  was 
developed  by  GVGHA  which  under  state  law  is  a  non-profit  insurance  plan 
pursuant  to  Article  9-C  of  the  State  Insurance  Law. 

The  New  Y'ork  State  Education  Department  Handbook,  Number  9,  Section 
€514  relates  to  the  revocation  of  certificates  and  annulment  of  registrations. 
Section  2-D  specifically  permits  the  publication,  distribution,  and  circulation 
of  advertisements  by  9-C  Health  Service  Corporations  such  as  GVGHA. 

On  the  one  hand,  there  is  a  decided  need  to  protect  the  consumer  against 
dishonest  advertising  and  promotion  of  HMO's,  and  on  the  other,  there  is  a 
real  need  to  permit  consumer  education  through  effective  advertising. 

After  all,  nobody  thought  they  needed  Beethoven's  9th  Symphony  until  he 
composed  it  and  it  was  played  repeatedly.  Now,  when  symphony  orchestras  ad- 
vertise they  are  playing  the  9th,  those  who  have  experienced  or  heard  about  it 
buy  tickets  and  attend. 

HMO's  have  a  similar  set  of  marketing  needs.  They  need  to  attract,  through 
an  effective  description  of  the  system,  that  first  group  of  enrollees  who  will  in 
turn  spread  the  word  and  bring  in  a  friend"  if  the  HMO  meets  their  expecta- 
tion in  terms  of  services  and  cost. 

In  conclusion,  I  would  like  to  point  out  that  the  HMO  Act  of  1973  has  given 
national  sanction  to  significant  changes  in  health  delivery.  We  do,  however, 
need  to  refine  this  protective  legislation. 


Exhibit  6. — Statement  of  Mr.  Nelson  Before  Senate   (N.Y.)   Health  Committee 

Statement  of  .John  A.  Nelson,  Executive  Director,  Genesee  Vaixey  Group 
Health  Association,  to  New  York  State  Senate  Health  Committee,  Sep- 
tember 29,  1972 

:My  name  is  .Tohn  A.  Nelson  and  I  am  the  Executive  Director  of  the  Genesee 
Valley  Group  Health  Association  of  Rochester,  New  York.  This  Association  is 
the  health  services  corporation  which  has  been  developed  through  the  sponsor- 
ship of  Rochester  Blue  Cross  and  Blue  Shield  to  provide  a  health  maintenance 
organization  (miO)  so  that  citizens  of  our  community  have  an  alternate 
choice  for  how  they  receive  health  care  services.  The  program  is  patterned 
after  the  prepaid  group  practice  Kaiser  Health  Plan  on  the  West  Coast.  It  is  a 
positive  response  to  one  of  the  recommendations  of  the  June  1971  Report  of 
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the  Governor's  Steering  Committee  on  Social  Problems  on  Health  and  Hospital 
Services  and  Costs — State  of  New  York."  That  committee  was  chaired  by  the 
late  Joseph  C.  Wilson  of  Rochester,  New  Yorli. 

I  am  addressing  my  remarks  to  the  specific  question  "Would  the  Delivery  of 
Health  Services  Tlirough  Hospital — Based  Prepaid  Group  Practices  Be 
Advantageous?" 

I  would  first  like  to  draw  the  Committees  attention  to  a  summary  of  statis- 
tics which  has  been  presented  regarding  the  health  services  utilization  experi- 
ences of  the  some  8,000,000  federal  employees.  Approximately  300,000  of  these 
employees  and  their  families  have  selected  prepaid  group  practice  plans  in 
those  areas  of  the  country  where  this  option  is  made  available  on  a  "dual 
choice"  basis.  That  is,  they  select  prepaid  group  practice  over  another  type  of 
indemnity  or  service  benefit  plan  and  at  periodic  intervals  are  given  the  oppor- 
tunity for  dual  choice"  reenrollment.  If  they  are  dissatisfied  with  the  delivery 
system,  they  can  "opt"  out  of  the  plan  during  a  reenrollment  period. 

Several  comparative  figures  deserve  study  regarding  the  types  of  health 
care  plans  used  by  Federal  employees.  Namely,  the  figures  for  utilization  of  in- 
patient days  per  1,000  members,  and  the  number  of  surgical  procedures  per- 
formed. (Attachment  I  and  II) 

You  will  note  in  Attachment  I  that  in  1968  federal  employees  in  enrolled 
prepaid  group  practice  plans  utilized  422  inpatient  days  per  1,000  enrollees  as 
compared  with  924  days  per  1,000  enrollees  in  Blue  Cross/Blue  Shield.  Attach- 
ment II  is  a  comparison  of  surgical  procedures  for  federal  employees  enrolled 
in  Blue  Shield  and  Group  Practice  Plans.  The  in-hospital  surgical  rate  for 
Blue  Shield  enrollees  is  wice  that  for  group  practice  enrollees ;  75  surgical 
procedures  per  1,000  as  compared  with  34  procedures  per  1,000. 

These  figures  for  prepaid  group  practice  reflect  a  pattern  of  medical  econom- 
ics which  has  to  do  with  new  incentives  and  risks  for  the  providers  of  health 
care  services  in  both  prepaid  group  practice  plans  and  medical  foundation 
plans.  . 

Years  ago,  as  an  assistant  administrator  in  a  large  eastern  Philadelphia 
medical  school  hospital,  our  concern  was  keeping  tlie  hospital  beds  filled  so 
that  we  not  only  generated  cash  to  meet  the  budget,  (which  was  based  on  a 
certain  %  of  occupancy),  but  hopefully,  to  secure  a  surplus  by  exceeding  the 
budgeted  occupancy  rate  or  projected  use  of  ancillary  services.  Every  reasona- 
ble means  was  used  to  encourage  physicians  to  admit  patients  to  our  hospital 
when  the  census  was  in  a  waning  period.  These  incentives  directed  toward 
having  a  full  house  to  generate  income  are  goals  of  most  administrators  in  the 
some  7,000  hospitals  across  the  United  States.  This  sole  objective  places  admin- 
istrators in  an  ambivalent  position.  They  are  in  conflict  with  tlie  community 
and  the  Blue  Cross/Blue  Shield  and  Medicare  goals  to  reduce  unnecessary 
hospitalization.  Y"et  hospital  administrators  must  meet  income  goals  directly 
dependent  on  fostering  the  placing  of  a  patient  into  a  hospital  bed  and/or 
rendering  an  ancillary  service. 

In  1960  I  took  an  administrative  position  with  a  prepaid  group  practice  plan 
in  Detroit,  Michigan  which  controlled  its  own  hospital.  In  this  program  I  soon 
learned  that  the  incentives  were  different. 

Hospital  income  was  obtained  l>y  budgeting  the  expected  costs  per  year  for 
care  to  a  known  number  of  health  plan  members.  The  hospital  then  received  a 
monthly  capitation  payment  per  member  which  had  been  negotiated  on  the 
basis  of  the  hospitals  projected  annual  budget.  These  monies  were  paid  to  the 
hospital  every  two  weeks  unrelated  to  a  specific  patient  billing  or  admission. 

Forecasting  of  expense  in  a  prepaid  group  practice  plan  hospital,  can  be 
made  on  a  known  population  base.  There  is  now  available  historical  utilization 
data  from  the  experiences  of  prepaid  group  practice  plans.  As  a  result  of  the 
capitation  payment,  based  on  budget  forecasts,  the  goals  of  the  administrative 
staff  are  directed  along  with  the  group  practice  physician  toward  only  appro- 
priate levels  of  patient  care — not  just  filling  an  empty  hospital  bed.  The  ad- 
ministrator is  assured  of  income  to  operate  the  hospital  based  on  the  member- 
ship payment  from  the  enrolled  population.  No  longer  must  he  worry  about 
filling  a  bed  to  obtain  income.  Not  only  was  the  hospital  at  risk  because  it  re- 
ceived a  capitation  reimbursement,  but  so  were  the  physicians,  who  after  all, 
determine  over  90%  of  the  hospital  costs.  The  economic  system  was  indeed  dif- 
ferent. At  the  beginning  of  the  year  the  hospital  and  its  medical  group  pre- 
pared operating  budgets.  Based  on  these  budgets  a  capitation  rate  was  negoti- 
ated with  the  health  plan  carrier.  We  would  agree  to  provide  a  comprehensive 
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array  of  health  service  benefits  for  the  enrolled  population  of  the  health  plaa 
for  X  dollars  per  member.  Our  staffing  patterns  were  geared  to  operating: 
within  that  projected  income  and  we — the  hospital  and  the  doctors — had  an  in- 
centive for  doing  a  good  job  so  that  we  kept  the  member  healthy  and  satisfied; 
with  the  program.  A  loss  of  members  meant  a  drop  in  capitation  income  for 
the  hospital  and  physician.  Delayed  preventive  and  medical  services  could 
mean  greater  costs  to  the  Plan  and  more  difficulty  for  the  member.  Under  the- 
system  I  described,  the  physician  provides  the  member  any  required  medical 
and  surgical  services  in  or  out  of  the  hospital,  based  solely  on  his  medical 
judgment.  Under  this  system,  no  longer  is  he  pressured  by  the  patient  because- 
of  a  third  party  fee  schedule  which  limits  payment  for  services  to  the  hospital 
or  hospital  outpatient  department.  For  the  first  time,  his  income  is  not  depend- 
ent on  doing  something  to  a  patient — and  for  the  first  time,  a  physician's  eco- 
nomic interest  is  shared  directly  with  the  hospital. 

The  prepaid  group  practice  physician  knows  he  must  select  the  appropriate- 
level  of  care  such  as  home  care  and  extended  care,  for  his  patient.  He  knows 
that  unnecessary  utilization  of  beds  or  ancillary  services  directly  affects  the 
groups'  income — and  hence  the  financial  success  for  all  concerned. 

I  have  described  to  you  the  effect  of  risk  sharing  on  health  service  utiliza- 
tions as  it  I'elated  to  prepaid  group  practice.  As  a  result,  there  is  a  lower  num- 
ber of  inpatient  hospital  days  stay  for  prepaid  group  practice  plan  memners. 
Statistically,  thei-e  is  a  rule  of  thumb"  standard  of  2  beds  per  1,000  enrollee* 
for  prepaid  group  practice  plans  as  compared  with  about  4.5  beds  per  1,000  for 
the  nation.  It  would  appear  that  this  same  bed  ratio  might  also  be  true  for 
the  medical  foundation  plans  such  as  the  San  Joaquin. 

At  your  previous  hearings,  you  have  received  nimierous  recommendations- 
concerning  placing  the  hospital  to  a  degree  of  risk  with  rates  based  on  pros- 
pective budgets.  While  this  places  the  hospital  in  a  risk  position  along  with 
the  thii-d  party  carrier,  an  important  element  is  omitted.  Namely,  the  physi- 
cian who  actually  determines  the  cost  by  the  scope  and  volume  o^  work  he  or- 
ders for  his  patient. 

In  some  manner  the  physicians  must  share  with  the  hospitals  and  carriers- 
the  element  of  risk.  The  alternative  aside  from  hospitals  organizing  prepaid 
group  practice  plans,  is  for  physicians  to  be  at  risk  through  their  medical 
foundations. 

Again,  I  refer  you  to  the  Federal  Employees  Health  Benefit  Program  statis- 
tics. Medical  foundations  which  are  identiiied  as  Individual  Practice  Plans,  i» 
Attachment  I,  utilize  about  the  same  number  of  inpatient  days  per  1,000  mem- 
bers as  is  experienced  by  the  group  practice  plan.  In  1968  the  rate  was  422  in- 
patient days  per  1,000  for  prepaid  group  practice  plans  and  471  inpatient  days 
per  1,000  for  medical  foundations  (individual  plans.)  By  contrast,  for  the  same 
period  Blue  Cross  and  Blue  Shield  experienced  924  days  per  1,000  covered  per- 
sons and  the  indemnity  plans  987  days  per  1,000  covei-ed  persons. 

In  the  future,  when  prepaid  group  practice  plans  (particularly  those  without 
ownership  of  a  hospital)  and  medical  foundations  type  plans  grow  to  a  sieuifi- 
cant  size  in  a  given  community,  days  of  hospitalization  will  be  reduced  so 
markedly  that  the  rise  in  hospital  per  diems  cost  will  be  accelerated. 

The  response  to  this  problem  must  be  through  careful  regulation  of  renova- 
tion and  expansion  of  inpatient  facilities.  The  hospital's  interest  must  be  redi- 
rected from  inpatient  to  amlmlatory  liealth  services  with  ties  to  prepaid  group 
practice  and  medical  foundation  plans.  In  addition,  the  community's  health 
financing  institutions  must  create  a  community  structure  to  respond  effectively 
to  the  hospital's  problem  of  decreased  bed  utilization  and  possible  higher  per 
diems  in  subsequent  years.  A  possible  solution  would  be  a  capitation  reim- 
bursement scheme  based  on  an  enrollment  of  a  given  population  with  a  specific 
hospital  as  part  of  a  health  maintenance  organizational  network. 

It  is  to  this  end  that  appropriate  state  agencies  or  citizen  groups  should 
study  health  care  financing  and  determine  guidelines  towards  a  constructive 
change  of  relationships  for  all  provider  parties  who  share  the  risk. 
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Figure  3. 
FEDERAL  EMPLOYEES  HEALTH  BENEFITS  PROGRAM 

Experience  for  Three  Contract  Years-Comparing  Government-wide  Blue  Cross 
and  Indemnity  Plans  with  Selected  Group  Practice  and  Individual  Practice  Plans 

Non-maternity  In-hospila!  Services,  High  Option 
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Figure  4  shows  hospital  usage  among  the  Blue  Cross,  Individual,  and  Group 
Practice  plans  in  a  number  of  states  for  the  years  1967-68.  Whether  in  terms 
of  hospitalized  persons  during  the  year  (inpatients)  or  hospital  days  per  1,000 
insured  persons,  the  hospital  use  is  considerably  less  for  the  Individual  and 
Group  Practice  plans  in  each  state  than  for  the  Blue  Cross  plan.  This  would 
indicate  that  geographical  differences  in  hospital  utilization  are  not  responsible 
for  the  lower  rates. 

Trends  since  1961-62  for  these  figures  for  the  five  types  of  plan  are  shown 
in  Reference  Tables  4,  5,  and  6. 
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ATTACHMENT  II 

Figure  7, 
FEDERAL  EMPLOYEES  HEALTH  BENEFITS  PROGRAM 

Comparing  Rate  of  Surgical  Procedures  for  Blue  Shield   and 
Group  Practice  Plans  Non-Maternity  In-Hospital  Services,  High  Option 
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Exhibit  7. — Paper  ly  Mr.  Nelson  Re  Development  of  PGPP 

Development  of  a  Prepaid  Group  Practice  Plan  in  a  24-Month  Period 
In  A  Metropolitan  Community 

(Harold  H.  Gardner,  M.D.,  and  Jolin  A.  Nelson,  MS,  Genesee  Valley  Group 
Health  Association,  Ernest  W.  Saward,  M.D.,  University  of  Rochester,  Donald 
R.  Robertson,  Genesee  Valley  Medical  Care,  Inc.,  and  David  W.  Stewart,  BA, 
Rochester  Hospital  Service  Corporation,  Rochester,  N.Y.) 

introduction 

The  Health  Maintenance  Organization  (HMO)  policy  of  the  federal  govern- 
ment remains  a  hypothesis  until  the  feasibility  of  rapid  implementation  can  be 
demonstrated.  As  an  attempt  to  make  a  national  demonstration  of  the  rapid 
implementation  of  an  HMO,  and  as  a  result  of  recommendations  from  a  Roch- 
ester Citizens  Advisory  Committee  on  Health  Care  Costs  in  June  1970,  a  pre- 
paid group  practice  plan,  the  Genesee  Valley  Group  Health  Association 
(GVGHA),  has  been  established  within  a  twenty -four  month  period  under  the 
sponsorship  of  the  Blue  Cross  and  Blue  Shield  Plans  of  the  Rochester  area. 
The  development  of  this  program  received  federal  financial  support  through  a 
grant  received  by  the  Group  Health  Foundation,  and  administered  by  the  Blue 
Cross  Association.  Group  Health  Association  of  America  and  the  National  As- 
sociation of  Blue  Shield  Plans. 

Historically,  the  time  frame  of  three  to  five  years  for  development  has  been 
characteristic  of  comprehensive  prepaid  medical  group  practice  plans.  Most 
frequently,  the  reasons  for  slow  development  or  growth  have  been  related  to  re- 
strictive state  laws  regarding  the  corporate  practice  of  medicine,  to  delavs  in 
the  implementation  of  the  liealth  plan's  administrative  and  marketing  func- 
tions, to  problems  of  recruiting  a  professional  staff  and  arranging  for  health 
center  and  hospital  facilities,  and  to  a  lack  of  adequate  financing. 

As  one  reviews  the  history  of  prepaid  medical  group  practice  development,  it 
is  probably  the  marketing  activity  more  than  any  other  single  element  which 
has  contributed  to  the  slow  growth  of  plans,  once  they  have  opened. 
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The  Rochester  Community  Advisory  Committee  to  Study  the  Fiuanciug  and 
Delivery  of  Health  Care  was  formed  in  1969  and  in  its  report  to  the  commu- 
nity in  June  1970  it  recommended  the  development  of  the  prepaid  group  prac- 
tice plan  under  the  sponsorship  of  the  Rochester  Blue  Cross  and  Blue  Shield 
Plans.  This  same  Committee  also  recommended  at  that  time  that  the  Monroe 
County  Medical  Society  implement  its  foundation  type  plan  as  promptly  as  fea- 
sible. 

DEVELOPMENT  OF  THE  NEW  CORPORATION 

The  Rochester  Blue  Cross  and  Blue  Cross  and  Blue  Shield  Plans  decided  the 
l)est  way  to  expedite  the  formation  of  the  new  health  care  delivery  system  was 
to  foi-m  a  third  corporation.  Various  community  groups  and  organizations  were 
invited  to  nominate  members  to  the  newly  structured  Genesee  Valley  Groiip 
Health  Association.  This  incorporating  Board  was  made  up  of  representa- 
tives from  the  following :  Rochester  Blue  Cross — 1 ;  Rochester  General 
Hospital — 4 ;  Rochester  Blue  Shield — 4  ;  Labor  Organizations — 3  ;  Monroe 
County  IMedical  Society — 1 ;  Rochester  Health  Network— 2  ;  Urban  League — 1 ; 
Nursing — 1 ;  University  of  Rochester — 1 ;  and  County  Government — 1. 

The  organization  was  chartered  under  the  New  York  State  Article  IX-C- 
Non-Protit  Medical  and  Dental  Indemnity,  or  Hospital  Service  Corporation 
statute  as  a  Health  Services  Corporation.  This  law,  as  amended,  is  New  York's 
HMO  enabling  act.i 

As  such,  GVGHA  can  perform  a  wide  range  of  functions  ranging  from  under- 
writing to  providing  medical  and  hospital  services.  The  Rochester  Area  Blue 
Cross  and  Blue  Shield  Plans  are  the  only  two  members  of  the  corporation  as 
stipulated  in  the  GVGHA  By-Laws. 

The  28  member  Board  of  Directors  is  so  structured  that  25%  of  the  Board 
seats  are  allocated  for  representation  from  members  em-olled  in  the  Plan,  up 
to  25%  may  be  providers  of  health  care  services  and  50%  represent  the  com- 
munity at  large.  The  limitation  on  provider  representation  is  established  by 
New  York  State  Insurance  Department  Regulations. 

RELATIONSHIPS  OF  GVGHA  TO  THE  ROCHESTER  AREA  BLUE  CROSS  AND  BLUE  SHIELD 

A  contract  has  been  executed  between  the  prepaid  group  practice  plan  and 
the  Rochester  Area  Blue  Cross  and  Blue  Shield  Plans.  This  contract  specifies 
the  responsibility  of  each  organization  and  places  GVGHA  at  risk  as  its  own 
underwriter. 

The  Blue  Cross  and  Blue  Shield  Plans  agreed  to  write  a  GVGHA  benefits 
contract  and  market  it  to  their  enrolled  groups.  In  addition  to  marketing,  they 
are  providing  administrative  support  ranging  from  actuarial  services  to  data 
processing  and  enrollment  information. 

By  using  the  administrative  services  and  resouces  of  existing  prepaying  in- 
surance carriers,  we  have  telescoped  the  time  and  money  which  would  have 
been  required  had  we  initiated  these  services  ourselves.  Since  the  Rochester 
Area  Blue  Cross  and  Blue  Shield  Plans  are  the  communities'  major  health 
care  financing  mechanism,  it  is  easier  for  a  person  to  switch  from  existing  cov- 
erage programs  to  group  practice  coverage  without  any  penalty  or  red  tape. 
There  is  a  convertibility  as  well  as  a  portability  of  benefits  in  this  approach. 

After  making  certain  deductions  (for  the  administrative  costs)  from  the  pre- 
miums they  collect  for  holders  of  their  GVGHA  Contract,  the  balance  of  funds 
is  credited  to  GVGPIA.  These  funds  are  then  used  to  pay  the  medical  group, 
hospital  services,  out-of-area  services  and  the  other  usual  expenses  of  a  pre- 
paid group  practice  plan. 

During  the  initial  operating  period,  the  Blue  Cross  and  Blue  Shield  Plans 
have  agreed  to  loan  money  until  FVGHA  is  operating  in  the  black.  The  Blues 
have  leased  4.5  acres  from  Rochester  General  Hospital  on  which  they  have 
constructed  a  52,000  sq.  ft.  health  center  which  is  leased  to  GVGHA.  This 
lease  is  for  a  period  of  40  years  and  the  payment  reflects  the  amortization 
with  interest  of  a  mortgage  held  for  a  similar  period  of  time. 

The  problem  of  providing  an  appropriate  physical  plant  for  the  delivery  of 
ambulatory  health  services  within  the  time  framework  was  achieved  by  a  com- 
bination of  two  tasks.  We  employed  an  architectural  firm  experienced  in 
health  center  design  and  construction  as  a  consultant  to  a  local  architectural 
firm,  and  secondly,  "fast  tracked"  the  construction  of  the  building.  Instead  of 
waiting  for  the  development  of  complete  specifications  and  drawings  followed 
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i^y  the  usual  bidding  process,  we  carried  out  a  different  approach.  An  agree- 
:?ineut  was  negotiated  with  a  responsible  contractor  to  initiate  site  development 
and  construction  as  the  final  drawings  and  specifications  were  detailed.  The 
contractor  developed  a  guaranteed  maximum  cost  which  then  was  subject  to 
approval  by  the  organization.  If  it  had  not  been  acceptable  we  would  have 
.paid  tlie  contractor  for  the  work  done  to  date  and  carried  out  the  usual  bid- 
fling  process  for  the  remainder  of  the  job.  As  a  result,  the  building  was  com- 
pleted in  14  months  instead  of  22  to  24  months. 

The  Joseph  C.  Wilson  Health  Center  is  licensed  under  New  Yorli  State  Law 
as  an  Independent  Out  of  Hospital  Health  Care  Facility  and  subject  to  essen- 
tially the  same  state  operating  rules  and  regulations  which  are  applied  to  hos- 
pitals. 

RELATIONSHIP  OF  GVGHA  TO  PROVIDERS  OF  HEALTH  SERVICES 

A  Medical  Director  was  employed  in  a  consulting  capacity  from  the  initial 
developmental  phase.  He  participated  in  the  development  of  the  health  center 
.design,  the  benefit  package  and  the  various  arrangements  with  both  the  com- 
jnunity  hospital  and  the  Blue  Cross  and  Blue  Shield  Plans. 

The  Medical  Director,  acting  as  a  sole  proprietor,  negotiated  a  contract  with 
GVGHA  in  which  he  agrees  to  recruit  and  employ  a  medical  staff  to  provide 
the  services  agreed  to  fulfill  the  obligations  of  the  member's  benefit  contract. 
During  the  first  several  years  the  Medical  Group  is  not  at  risk  for  these  serv- 
ices and  will  not  enter  into  a  capitation  arrangement  until  they  form  a  differ- 
ent organizational  structure.  That  change  is  anticipated  when  the  Medical 
Group  numbers  about  15  full  time  physicians.  Then,  a  decision  will  be  made  by 
the  Group  as  to  whether  it  will  form  a  partnership,  a  professional  corporation 
or  develop  an  association. 

An  operating  agreement  has  been  executed  between  GVGHA,  GVGHA  Medi- 
cal Groiip  and  the  Rochester  General  Hospital  which  delineates  the  fact  that 
the  GVGHA  medical  staff  physician  is  not  to  be  treated  in  a  manner  different 
from  any  other  physician  on  the  hospital's  medical  staff.  In  addition  to  staff 
privileges,  the  agreement  identifies  relationships  specifically  for  emergency 
sei-vices,  laboratory  and  x-ray  services,  physical  therapy,  medical  education 
and  non-medical  services  and  reimbursement.  Since  the  plan  member  has  a 
Blue  Cross  and  Blue  Shield  contract,  hospitalization  costs  are  paid  to  the  hos- 
pitals on  the  basis  of  the  Blue  Cross  reimbursement  formula. 

Recently,  a  Monroe  County  Medical  Society  President  has  identified  the  de- 
velopment of  this  relationship  between  Rochester  General  Hospital  and 
GVGHA,  Blue  Cross  and  Bine  Shield  as  one  of  the  primary  factors  in  bringing 
about  a  split  within  its  Society. 

Tlie  Rochester  General  medical  staff  opposed  the  development  of  the  closed 
panel  group  and  attempted  to  gain  the  Society's  support.  When  they  did  not 
receive  it,  certain  members  of  that  staff  and  the  medical  community  formed  a 
Tsew  York  State  Physicians  Union,  the  Service  Employees  International  Union 
AFL-CIO.  Local  682.= 

Tlie  GVGHA  Medical  Group  has  arranged  for  mental  health  services  to  be 
provided  to  members  on  referral  to  the  Rochester  Mental  Health  Center,  a 
community  mental  health  center  with  its  physical  plant  directly  connected  to 
Rochester  General  Hospital. 

THE  PROGRAM ONE  MONTH  INTO  OPERATION 

On  August  1,  1973,  twenty-four  months  from  the  date  the  developmental 
grant  was  received,  the  first  members  of  Rochester's  prepaid  group  practice 
plan  moved  across  the  threshold  of  the  Joseph  C.  Wilson  Health  Center  to  re- 
ceive comprehensive  health  care  services.  Instead  of  the  10,000  members  as 
originally  projected,  only  1,000  had  joined  which  has  brought  the  marketing 
strategy  under  intensive  review. 

Not  only  were  the  Blues  marketing  GVGHA,  but  they  also  agreed  to  market 
and  underwrite  the  medical  foundation  plan  formed  under  the  sponsorship  of 
the  Monroe  County  INIedical  Society  when  the  decision  to  form  a  group  practice 
program  became  obvious,  as  well  as  a  third  alternative  plan  called  the  Roches- 
ter Health  Network,  a  system  of  prepaid  group  practices  using  OEO  health 
centers.  As  a  result,  the  three  programs  were  given  equal  time  and  effort.  Bal- 
anced against  this  competitive  array  of  plans  marketed  in  an  impartial  man- 
ner, was  the  endorsement  and  support  of  the  major  Rochester  corporations  to 
offer  them  as  alternative  health  care  systems  on  a  multiple  choice  basis. 
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One  can  identify  the  lack  of  an  advocacy  in  the  sales  approach  as  one  rea- 
son for  the  poor  enrollment  in  all  three  new  programs.  The  Held  service  repre- 
sentatives had  to  make  an  impartial  presentation  of  the  three  alternative 
plans  without  showing  preference  for  one  over  the  other.  Another  reason  is 
that  in  the  major  corporations,  the  Blues  were  unable  to  impress  upon  the 
benefits  and  personnel  administrators  the  importance  of  positive  enrollment; 
tliat  is,  every  member  of  the  group  had  to  sign  a  card  indicating  his  prefer- 
ence, even  if  he  wished  to  stay  with  his  existing  health  insurance.  Again,  his- 
torical experience  in  other  plans  indicates  that  one  can  increase  the  percent  of 
change  by  2-5%  using  this  method. 

A  third  influential  factor  is  related  to  the  fact  that  the  major  employer's 
contribution,  even  if  it  is  100%  for  the  basic  Blue  Cross  &  Blue  Shield  bene- 
fits, still  requires  a  sizable  contribution  from  the  employee  if  he  elects  one  of 
tlie  alternative  plans.  For  example,  Kodak  contributes  $11.53  monthly  for  a 
single  contract  and  $31.02  for  a  family  contract.  The  employee's  contribution 
toward  ihe  GVGHA  plan  is  $5.89  for  a  single  and  $18.66  for  a  family  contract. 
These  single  monthly  deductions,  particularly  for  the  head  of  a  family,  have 
contributed  to  a  "wait  and  see"  attitude. 

As  this  paper  is  written,  there  is  considerable  debate  as  to  the  need  for  indi- 
vidual plan  marketing  strategies  and  promotion. 

CONCLUSION 

Tlie  intent  of  the  federal  grant  to  develop  an  operating  Health  Maintenance 
Organization  in  a  shorter  period  of  time  than  has  been  usual  for  a  prepaid 
gr(;up  practice  plan  has  been  realized.  A  medical  staff,  physical  facilities  and  a 
sophisticated  data  information  system  have  been  developed  within  the  span  of 
twenty-fonr  months.  The  advantages  of  utilizing  the  unusual  resources  of  am 
existing  community  health  insurance  system  was  facilitated  by  Blue  Cross  andl 
Blue  Shield's  desire  to  establish  a  prepaid  medical  group  practice  program.  As 
has  been  the  case  with  the  initial  introduction  of  Health  Maintenance  Organi- 
zations in  a  community,  the  marketing  effort  has  not  reached  projected  enroll- 
ment. Several  of  the  reasons  for  this  have  been  enumerated  above. 

The  initial  capital  requirements  for  early  operation  is  a  major  problem  for 
the  prepaid  group  practice  plan  until  it  has  first,  a  solid  source  of  financial 
support,  and  then  a  group  of  member  advocates  who  can  help  promote  mem- 
bership in  the  program.  It  is  anticipated  that  the  GVGHA  program  will  reacia 
a  break  even  operation  at  the  end  of  its  third  year. 


Exhibit  8. — Paper  hy  Mr.  Xelson  Re  Ambulatory  Care 

(Presented  At  The  Cornell   Conference  on  Ambulatory   Health   Care,    Statler 
Hall,  Cornell  University,  Ithaca,  N.Y.,  Dec.  1,  1973) 

Financial  Issues  in  Ambulatory  Care 
(By  Mr.  Nebson) 

Before  talking  specifically  about  some  of  the  financial  issues  as  it  relates  to 
ambulatory  care,  I  would  like  to  take  a  moment  to  turn  back  and  review  the 
history  of  ambulatory  health  care  insurance.  In  an  overview  such  as  this,  the 
factors  of  inpatient  hospitalization  and  the  history  of  hospital  insurance  must 
be  considered  in  relation  to  financing  of  ambulatory  services. 

Throughout  the  1920's  there  had  been  a  pattern  of  introducing  group  acci- 
dent and  disability  insurance  as  a  new  form  of  employee  benefits.  Coverage 
was  usually  limited  to  cash  payments  in  case  of  accidental  death,  dismember- 
ment or  disability.  From  time  to  time  these  policies  would  be  embellished  witb 
a  rider  for  medical  expense,  and  hospital  and  surgical  benefits. 

In  health  insurance,  the  1930's  was  a  period  of  slow  development  for  Blue 
Cross,  and  the  commercial  carriers  were  wary  of  the  field.  During  those  years,, 
the  growth  of  health  insurance  programs  was  markedly  limited  by  the  effect  of 
the  depression  and  its  primary  benefit  package  was  hospital  insurance. 


1  Health  Law  Center.  A  Digest  of  St;:te  Laws  Affecting  the  Prepayment  of  Medical 
Care,  Group  Practice  and  HMO's,  1973  Edition,  P.  2.35.  The  Health  Law  Center,  Aspea 
Systems  Corporation.  Rockville.  Maryland  20852. 

-  McVeigh,  Robert  C,  Confrontation.  Pri.sm,  Volk  1,  No.  5,  August  1973. 
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Also  organized  medicine's  negative  position  towards  health  and  medical  in- 
surance did  much  to  slow  down  the  growth  of  health  insurance  programs  dur- 
ing this  period.  In  1934  the  House  of  Delegates  of  the  American  Medical  Asso- 
ciation adopted  what  was  called  the  Ten  Commandments".  One  of  the 
commandments,  the  Gth  is  as  follows,  and  I  quote  : 

However  the  cost  of  medical  service  may  be  distributed,  the  immediate  cost 
should  be  borne  by  the  patient  if  able  to  pay  at  the  time  the  service  is  ren- 
dered." 

In  March  1935,  the  AMA's  Bureau  of  Medical  Economics  interpreted  the 
word  "immediate'  to  mean  that  at  least  part  of  the  medical  service  should  be 
paid  for  by  the  patient  at  the  time  the  service  is  rendered.  This  concept 
tended  to  rule  out  the  application  of  the  insurance  principle  to  the  payment  of 
medical  costs  whether  under  a  voluntary  or  compulsory  system  of  health 
insurance.! 

By  1939  the  AMA  House  of  Delegates  approved  the  principle  of  hospital 
service  insurance.  This  came  as  a  result  of  their  response  to  the  threat  of  a 
national  health  program  proposed  by  a  special  committee  appointed  by  Presi- 
dent Franklin  Roosevelt. 

1939  was  also  the  year  in  wich  the  initial  two  Blue  Shield  Plans  were  devel- 
oped. The  California  Physicians  Services  was  organized  as  a  defensive  re- 
sponse to  a  proposed  state  health  insurance  program  and  the  Michigan  Medical 
Service  was  organized  similarly  to  the  California  Plan.  The  history  of  Blue 
Shield  Plans  is  one  that  has  not  reflected  the  universal  support  of  physicians. 
Physician  support  has  vacillated  and  still  continues  to  do  so  in  the  various 
plans  which  now  number  71.  The  benefit  design  of  the  early  Blue  Shield  sched- 
ules overwhelmingly  recognized  the  surgeon  and  surgical  subspecialties  and 
their  more  costly  procedures.  It  set  a  pattern  of  providing  payment  for  those 
services  whether  performed  in  a  hospital  or  a  ofiice. 

By  the  mid  1940's  the  design  of  health  insurance  benefit  packages  with  their 
stress  on  coverage  for  inpatient  care,  while  providing  a  degree  of  financial  pro- 
tection to  individuals,  also  provided  the  incentives  (both  to  the  patient  and  the 
physician)  for  unnecessary  hospitalization.  Payment  for  ambulatory  care  serv- 
ices in  the  office,  or  physician  or  nurse  services  in  the  home  were  excluded  or 
limited  in  benefits. 

Paralleling  the  insurance  developments  during  these  years  were  the  advances 
made  in  the  science  of  medicine.  These  advances  called  for  a  degree  of  sophis- 
tication in  technology  and  equipment  that  placed  many  of  these  services  within 
the  hospital  institution  with  its  array  of  highly  specialized  personnel.  Health 
insurance  policies,  which  provided  benefits  for  these  new  services,  frequently 
tied  tlieni  to  inpatient  care  only. 

In  19G1  Ann  and  Herman  Somers  described  as  formidal)le  the  difficuUies  of 
extending  insurance  benefils  to  ambulatory  home  and  office,  dental  care  and 
drugs.  Even  more  difficult  they  said  was  the  problem  of  controlling  costs  of  in- 
sured goods  and  services. 

They  pointed  out  that  any  attempts  to  meet  this  challenge  through  group 
practice  clinics,  prepayment  service  plans  and  various  forms  of  cost  and  quality 
control  have  resulted  in  bitter  disputes  over  such  issues  as  "free  choice",  "lay 
controls"  and  "corporate  practice  of  medicine."  ^ 

Twelve  years  have  passed  since  the  Somers  made  their  observations.  There 
is  no  question  about  the  fact  that  disputes  exist  today  over  the  methods  by 
which  we  are  redressing  the  financing  mechanism  and  organization  of  the  tra- 
ditional ambulatory  care  system  and  introducing  cost  and  quality  control. 

The  rising  costs  and  variations  in  availability  of  health  care  services  during 
the  intervening  12  years  from  1961  to  1973,  has  brought  about  a  challenge  to 
the  concept  that  the  doctor  knows  best.  He  is  being  asked  to  prove  it  scientif- 
ically and  objectively  by  Congress,  by  third  party  insurance  carriers,  and  by 
the  consumers. 

It  is  against  this  backdrop  of  quick  history  that  we  now  can  look  at  some 
specific  financial  issues  of  ambulatory  care.  I  propose  that  we  view  these  in  a 


1  Rorty,  James,  "American  Medicine  Mobilizes,"  p.  28,  W.  W.  Norton  &  Co.,  Inc. 
New  York,  1939. 

-  Sommers,  H.  M.  and  A.  R.,  "Doctors,  Patients  and  Health  Insurance,"  p.  12,  The 
Brookings  Institute — Washington,  D.C.,  1961. 
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categorical  way  but  always  recogniziug  that  they  are  interrelated.  Let  me  list 
the  sub-headings — 

(a)  The  Third  Party — The  Insurance  Mechanism  or  Government. 

(b)  The  Hospital. 

(c)  The  Nurse. 

(d)  The  Physician. 

(a)    the  third  party — THE  INSURANCE  MECHANISM  OR  GOVERNMENT 

The  realistic  financing  of  comprehensive  ambulatory  benefits  is  directly  re- 
lated to  the  need  for  a  combined  hospital  and  medical  insurance  benefit  pack- 
age that  ties  to  an  appropriate  delivery  system  which  provides  incentives  for 
control  and  appropriateness  in  the  physicians  selection  of  levels  of  care. 

This  leads  us  away  from  the  historic  compartmentalized  concepts  of  health 
insurance — which  has  lieen  one  policy  contract  for  hospital  care  benefits,  an- 
other for  medical-surgical  services,  and  then  a  smorgasbord  of  riders.  This 
combination  of  coverage  has  traditionally  had  limited  benefits  for  care  received 
outside  of  a  hospital. 

The  Gorham  Report  to  President  Johnson  in  1967  was  an  extensive  review 
of  the  costs  of  medical  care  with  suggestions  for  solutions  to  rising  health 
care  costs.  That  report,  I  might  add,  one  of  many  in  the  intervening  years 
since,  concluded  that  both  doctors  and  patients  are  encouraged  to  choose  hospi- 
talization even  where  less  costly  out-of -hospital  care  would  be  appropriate.  The 
Gorham  Report  placed  the  blame  on  the  health  insurance  companies  by  the 
way  they  recognized  claims  for  payment  and  by  the  type  of  benefits  they  pro- 
vided. 

As  third  party  insurers  recognized  the  trap  of  hospitalization  benefits  versus 
limited  aml)ulatory  care  benefits,  they  tried  to  experiment  by  providing 
broader  ambulatory  care  coverage.  A  classic  example  was  the  extended  ambu- 
latory benefit  developed  by  BC-BS  plans  for  the  Federal  Employees  Insurance 
Progi-am.  They  learned  very  quickly  that  just  providing  the  ambulatory  bene- 
fits wasn't  enough.  Their  experience  showed  that  cost  and  utilization  rates  rose 
with  no  evidence  of  change  in  hospital  utiliztion.  Thus  merely  the  broadening 
of  ambulatory  care  benefits  doesn't  bring  about  constructive  changes  in  utiliza- 
tion patterns.  There  must  be  basic  changes  in  the  delivery  system  both  in  me- 
chanics and  rewards.  The  health  maintenance  type  organizations,  either  pre- 
paid medical  group  practice  plans  for  foundations  for  medical  care,  can  and  do 
provide  these  basic  changes. 

These  two  types  of  alternative  delivery  systems  offer  us  the  greatest 
potential  for  achieving  cost  effectiveness  and  the  ability  to  finance  comprehen- 
sive ambulatory  healtli  services.  Let's  look  at  the  developmental  cost  for  each 
system. 

The  initial  developmental  costs  for  prepaid  group  practice  plans  will  be 
greater  than  for  the  medical  foundation.  Unless  there  is  an  established  medical 
group  practice  in  a  community,  one  will  have  to  be  developed  and  capital  will 
be  required  for  the  design  and  construction  of  a  health  center  building.  An- 
other alternative  to  the  construction  of  a  building  is  developing  the  group 
practice  in  an  outpatient  department  of  an  existing  hosptial.  Like  any  new 
product  that  arrives  on  the  market  there  is  an  operating  capital  requirement 
which  mvist  be  met  until  the  program  has  enrolled  sufficient  members  to  pro- 
vide tlie  premium  income  to  cover  fixed  and  variable  costs. 

These  initial  investments  in  the  system  will  have  to  be  capitalized  and  re- 
payment of  loans  spread  over  a  longer  time  span  than  one  or  two  years. 

We  are  now  posed  with  the  problem  of  securing  money  for  the  development 
or  start-up  phase,  for  facilities  and  equipment,  and  capital  to  assure  operating 
cash  during  the  initial  period  of  deficit  financing  until  a  breakeven  point  is 
reached.  As  we  look  around  today  for  sources  of  support  and  loans  we  have 
several  avenues  of  approach.  One  source  is  the  existing  Blue  Cross  and  Blue 
Shield  organizations  and  their  reserves  whicli  collectively  in  1972  amounted  to 
about  1.8  billion  dollars. 

Tlie  national  objective  of  the  Blue  Cross  Association  is  to  establish  300  pre- 
paid group  practice  plans  by  1975.  Commercial  insurance  carriers  have  not 
been  "bullish"  on  the  HMO  idea  on  the  other  hand,  several,  such  as  Connecti- 
cut General  and  Metropolitan  Life,  have  made  sponsorship  commitments  in- 
cluding financing  for  prepaid  group  practice  plans.  Their  reserves  probably  ex- 
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ceed  2  billion  dollars  since  they  insure  over  100  million  people.  The  pending: 
federal  HMO  legislation  provides  for  funds  for  development  and  low  interest 
loans  for  the  initial  operating  years. 

In  the  case  of  the  medical  foundations,  initial  development  costs  will  not  be 
as  great  and  as  a  rule  capital  will  not  be  required  for  construction  of  a  build- 
ing. The  individual  investment  of  each  participating  foundation  physician  in 
his  office  will  be  recovered  in  the  fees  that  he  receives  for  services  performed. 
So,  as  in  prepaid  medical  group  practice,  cost  of  amortization  of  buildings  or 
leasing  space,  and  equipment  costs  will  be  passed  on  to  the  enrolled  popula- 
tion. However,  while  in  the  foundation  for  medical  care  there  is  not  the  imme- 
diate need  to  make  a  commitment  of  capital  for  buildings  and  equipment, 
there  is  also  not  the  opportunity  to  secure  the  economies  of  scale  that  medical 
group  practice  health  centers  can  provide  in  an  organized  system. 

Now  let's  look  at  the  financial  issues  for  the  community  hospitals  as  they 
try  to  fit  into  the  health  maintenance  organization  structure.  The  established 
pattern  of  HMO's  reducing  inpatient  day  utilization  by  30%  to  50%  from  the 
prevailing  community  experience  is  going  to  siphon  dollars  away  from  inpa- 
tient services.  Those  dollars  will  be  used  to  pay  for  ambulatory  services  in  the 
health  center  or  at  the  corner  ofiice  of  the  participating  foundation  physician. 
The  hospital  wliich  forms  its  own  health  maintenance  organization  or  cooper- 
ates with  one  is  in  a  better  position  to  recoup  its  loss  of  inpatient  revenues. 
This  is  done  by  shifting  the  hospitals  role  to  providing  extensive  ambulatory 
services  including  becoming  the  health  center  for  a  medical  group  practice  or 
providing  a  doctor's  office  building  for  foundation  physicians.  More  impor- 
tantly, particularly  for  the  hospitals  located  in  the  urban  centers,  they  have  an 
opportunity  to  be  associated  with  an  identifiable  population  base ;  tl)e  enrolled 
health  plan  membership.  As  the  physicians  in  the  medical  group  practice  ages,, 
retires,  or  moves  on,  the  members  tend  to  stay  with  the  institution.  This  was 
dramatically  demonstrated  to  me  while  I  was  the  administrator  of  a  prepaid 
group  practice  plan  hospital  and  five  health  centers  in  the  Detroit  area.  The 
Hospital  is  located  in  the  inner  city  of  Detroit.  In  1955  it  was  surrounded  by 
a  predominately  middle  to  lower  class  white  neighborhood.  By  1965  it  was  a 
predominately  black  neighborhood  with  middle  class  blacks  already  relocating' 
from  the  inner  city  to  the  Northwest  area  of  Detroit.  At  the  time  of  the  De- 
troit riots  in  1967  our  enrolled  population  was  78,000  members.  Within  a  year 
it  had  dropped  to  aliout  70,000.  In  the  meantime  at  neighboring  hospitals  the 
exodus  of  physicians  following,  or  followed  by,  their  patients  to  the  suburbs 
amounted  to  fiscal  and  emotional  abandonment  of  community  institutions  and 
their  trained  ancillary  staffs. 

The  story  was  different  for  Metropolitan  Hospital.  The  bi-weekly  capitation 
check  of  one  quarter  of  a  million  dollars  continued  to  fiow  in  to  cover  hospital 
and  am))ulatory  operations.  While  the  other  surrounding  hospitals  suffered  the 
withdrawal  symptoms  of  low  occupancy,  reduced  cash  flow,  and  operating 
losses,  that  institution  flourished.  It  flourished  because  it  was  an  integral  part 
of  a  highly  organized  health  maintenance  organization. 

Now  I  would  like  to  bring  the  nurse  into  our  discussion. 

The  continuing  shift  of  physician's  duties  to  the  nurse  and  the  extension  of 
nursing  activities  has  evolved  the  new  role  of  the  nurse  practitioner  which  has 
financial  implications  not  only  in  ambulatory  care  but  throughout  the  structure 
of  nursing  service  wherever  it  may  be  located. 

In  the  Detroit  group  practice  plan  Metropolitan  Hospital  we  saw  the  role  of 
the  nurse  practitioner  evolve  from  a  shift  in  policy  of  moving  the  registered 
nurse  from  the  nurse's  station  back  to  the  patients  bedside  in  1967.  That  posi- 
tion was  given  new  specification  of  training  and  was  labeled  the  nurse  clini- 
cian. By  1970  the  medical  group  was  seriously  discussing  the  role  of  the  nurse 
as  a  nurse  practitioner  in  ambulatory  care.  As  budgeting  was  carried  out  for 
the  ambulatory  services  (at  the  time  about  225,000  physician  visits  per  year) 
the  nurse  practitioner  position  was  budgeted  at  one  half  of  a  starting  physi- 
cian's salary.  As  the  medical  staff  looked  at  their  budgets  two  nurse  praction- 
ers  positions  were  equivalent  to  one  physician  position.  In  addition,  another 
change  occurred  which  I  believe  carries  broader  financial  and  organizational  im- 
plications in  the  health  care  system.  The  nurse  practitioner  was  included  as  ai 
member  of  the  medical  staff  and  shared  in  their  financial  incentive  program. 
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There's  no  question  in  my  mind  that  as  medical  staffs  include  the  nurse- 
practitioner,  and  this  is  occuring  in  the  prepaid  medical  group  practice  pro- 
grams, we  are  going  to  see  pressures  for  a  different  recognition  of  the  nurse 
clinician  or  practitioner  in  the  inpatient  setting.  I  am  not  aware  of  objective 
studies  concerning  the  nurse  practitioner  role  in  ambulatory  care  which  indi- 
cates that  this  is  a  method  of  reducing  per  visit  cost.  What  it  does,  is  expand 
the  time  unit  of  patient  contact  and  provides  for  a  broadening  of  nursing  serv- 
ices and  health  education  which  should  enhance  the  quality  of  the  care  and 
patient  satisfaction. 

Moving  from  the  nurse  to  the  physician's  role  in  an  HMO,  the  community 
physicians  have  two  options  open  so  that  they  can  find  the  delivery  system 
most  compatible  to  their  life  style  and  mode  of  practice.  Financially,  they  are 
going  to  have  to  share  the  risk  with  the  insurance  carrier  whether  they  join  a 
prepaid  medical  group  practice  or  an  HMO  medical  foundation.  For  the  first 
time  the  physician  plays  a  new  role  vis-a-vis  the  carrier.  If  he  is  in  a  prepaid 
medical  group  practice  his  income  will  be  related  to  the  receipt  by  the  group 
of  a  fixed  annual  capitation  for  each  member  enrolled  as  opposed  to  a  fee 
schedule  for  individual  services.  If  he  joins  an  HMO  medical  foundation  a  per- 
centage of  his  billed  fees  will  be  withheld,  ending  an  annual  adjustment  re- 
lated to  the  cost  of  the  health  plan.  If  the  foundation  plan  losses  money  the- 
withheld  portion  of  his  fee  will  be  applied  to  offset  the  loss.  In  l)oth  programs 
physicians  have  for  the  first  time  a  stake  in  the  action  so  that  they  have  a 
new  incentive  to  order  services  appropriately. 

As  I  view  the  financial  issues  of  ambulatory  health  care,  they  will  be  money 
losers  as  todays  printed  program  described  them  if  we  continue  to  think  in 
terms  of  compartmentalized  liealtli  care  and  compartmentalized  insuring  mech- 
anisms. The  economic  policies  and  social  thought  that  traditionally  typifies^ 
health  care  has  been  a  systematic  dissection  of  services  into  "turfs"  or  cottage 
industries.  The  consumer  and  his  employer  paid  the  bill  without  complaint 
about  fragmented  services.  It  was  paid  directly  or  as  a  pass  through  of  a 
grumbling  reimbursement  system  of  insurance  or  government  agencies  with  lit- 
tle or  no  clout  whicli  we  call  the  third  party.  Only  a  handful  of  medical  and 
community  leaders  really  blew  the  whistle  and  asked  is  there  another  way 
until  we  liit  the  cost  spiral  of  the  60's.  The  health  maintenance  organization 
concept  of  "putting  it  all  together"  is  a  response  to  the  question.  It  is  a  sys- 
tem that  can  finance  ambulatory  services  as  part  of  total  health  care  delivery 
system.  Tlie  San  Joaquin  Foundation  for  medical  care  demonstrates  it.  Tlie 
prepaid  group  practice  plans  with  a  track  record  of  5,000,000  members  and  40 
years  of  experience  prove  it. 

Exhibit  9. — Excerpt  From  American  Medical  News,  Feb.  25,  1974,  -Ke  Future 

of  HMO's 

HMOs  ARE  Coming,  But  "Will  They  Last? 

At  the  behest  of  Congress,  the  federal  government  is  about  to  spend  $32-5  mil- 
lion to  promote  prepaid  medical  care.  It  is  a  gutsy  experiment,  ostensibly  de- 
signed to  generate  competition  for  America's  predominantly  fee-for-service 
health  care  system. 

The  prepaid  competitors  will  be  called  "health  maintenance  organizations,"  a 
catchy  brand  name  if  there  ever  was  one.  They  do  not  really  promise  to  main- 
tain health  in  any  literal  sense,  though,  and  they  may  not  even  compete  very 
well.  But  they  do  have  Congressional  imprimatur,  and  that  in  itself  is  signifi- 
cant. 

In  concept,  of  course,  the  health  maintenance  organization  (HMO)  is  closely 
related  to  prepaid  group  practice,  a  la  Kaiser,  Columbia,  and  Ross-Loos.  But 
the  family  reseml)lance  has  been  altered  by  Capitol  Hill  surgeons  to  the  point 
wliere  it's  doubtful  that  any  existing  "HMO  prototype"  could  qualify  as  an 
HMO  without  a  face  lift. 

Even  so,  there  is  no  denying  the  potential  impact  of  this  new  federal  pro- 
gram. 

The  HMO  law,  signed  Dec.  29  .-y  President  Nixon,  provides  money,  legal 
santuaries,  and  other  incentives  for  prepaid  health  care  providers.  In  addition 
to  spawning  100  to  150  new  HMOs,  the  law  is  expected  to  lure  scores  of  exist- 
ing health  plans,  group  medical  practices,  and  medical  care  foundations  into 

35-554— 74— pt.  3 6 
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the  HMO  business.  Assuming  widespread  consumer  demand  for  the  new  alter- 
native, some  experts  believe  HMOs  will  be  delivering  25%  or  more  of  the  na- 
tion's health  care  within  10  years. 

With  most  of  the  country's  doctors  in  fee-for-service  practice,  physician  pari- 
ticipation  in  HMO-type  plans  always  has  been  a  big  question  marlj.  But 
already  there  are  indications  that  this  issue  may  not  be  the  bugaboo  it  was 
once  cracked  up  to  Vie. 

For  sure,  tlie  HMO  law  reads  like  Brand  X  to  many  physicians.  Even  some 
of  its  supporters  are  less  than  happy  with  the  final  version.  But  like  it  or  not, 
it's  a  powerful  piece  of  legislation.  It  preempts  most  of  the  state  laws  that 
liave  discouraged  the  development  of  HMO-type  plans  up  to  now.  Then  it  au- 
thorizes $325  million  in  grants,  loans,  and  loan  guarantees  to  help  qualified 
HMOs  get  started.  And  once  they  get  started,  the  law  requires  employers  to 
otfer  them  as  an  optional  form  of  health  coverage  for  employees. 

Tlds  provision,  called  mandatory  dual-choice,  will  aftect  every  employer  of  25 
or  more  persons  subject  to  minimum  wage  laws.  And  if  there  is  a  sleeper  in 
the  bill,  this  is  definitely  it. 

"It's  the  first  time  employers  have  ever  been  required  to  offer  what  some- 
body thinks  is  a  good  way  of  delivering  health  care,"  ob.serves  Roger  Schenke, 
director  of  HMO  activities  for  the  American  As.sn.  of  Medical  Clinics  (AAMC), 
"The  way  the  provision  is  written,  there  may  be  some  problems  with  it.  But 
purely  from  the  standpoint  of  HMO  development,  it  ought  to  have  a  major  im- 
pact." 

Largely  because  of  the  mandatory  dual-choice  provision,  many  physicians 
who  once  shiinned  prepaid  practice  are  now  said  to  be  taking  a  second  look.  In 
the  first  weeks  after  enactment  of  the  new  law,  one  West  Coast  regional  office 
for  the  U.S.  Dept.  of  Health,  Education,  and  Welfare  (HEW)  was  getting  up 
to  200  calls  a  day  from  provider  groups  seeking  information  about  the  HMO 
program. 

The  director  of  a  Midwestern  prepaid  health  plan  reports,  "I've  noticed  enor- 
mous interest  among  providers  in  this  area — and  I'm  talking  about  guys  who 
used  to  think  of  tlie  HINIO  concept  as  sometliing  akin  to  Communism.  I  think 
they  realize  now  that  this  dual-choice  thing  is  going  to  change  the  whole  ball- 
game." 

It  remains  to  be  seen  whether  or  not  dual-choice  actually  does  change  the 
game.  Certainly  it  changes  the  playing  rules ;  and  that  is  a  giant  first  step. 

"If  somebody  wanted  to  wrtie  a  provision  that  would  spur  HMO  develop- 
ment, this  (dual-choice  mandate)  would  have  to  be  it,"  says  Richard  T.  Burke, 
director  of  HMO  consulting  services  for  Inter-Study,  a  Minnesapolis-based  re- 
search and  development  center.  "It  was  a  terribly  controversial  aspect  of  the 
bill.  And  yet  to  my  knowledge  the  business  community  never  really  lobbied 
against  it — why,  I  don't  know.  The  effect  could  be  phenomenal,  and  I  think 
most  providers  know  it.  But  the  employers  don't  seem  to  have  realized  it  yet." 

InterStudy's  president,  Paul  M.  Ellwood  Jr.,  MD,  describes  the  dual-choice 
requirement  as  a  draft  call,  conscripting  the  nation's  businessmen  into  a  feder- 
ally assisted  assault  on  the  medical  status  quo.  As  chief  architect  of  the  Nixon 
Administration's  original  HMO  strategy.  Dr.  Ellwood  is  assumed  to  be  one  of 
the  persons  responsible  for  getting  dual-choice  written  into  the  law. 

There  is  a  catch  in  the  dual-choice  provision,  however,  a  troublesome  techni- 
cality that  irritates  groups  like  the  AAMC.  The  catch,  in  effect,  will  make  it 
difficult  for  clinic-based  medical  practices  to  dabble  in  the  HMO  business  as  a 
sideline.  If  they  want  to  assure  themselves  of  access  to  employee  groups 
luider  the  dual-choice  mandate,  they'll  have  to  convert  50%  or  more  of  their 
practice  to  prepayment. 

At  least  that's  what  the  law  seems  to  say.  It  requires  employers  to  offer  not 
one,  but  two  HMO  options:  a  clo.sed-panel  plan  specializing  in  prepaid  care, 
and  a  foundation-style  plan.  In  other  words,  all  the  group  practices  that  mix 
fee-for-service  with  some  prepayment — and  there  were  more  than  200  at  last 
count — all  these  groups  will  be  left  in  no  man's  land.  Unless  .  .  .  unless  they 
decide  to  go  whole  hog  on  prepayment.  Only  then  would  they  be  covered  by 
mandatory  dual-choice. 

This  messy  technicality  is  the  result  of  a  "compromise"  achieved  by  Hou.se 
and  Senate  conferees  as  they  reconciled  their  respective  versions  of  the  HMO 
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l.ill.  Some  House  wording  was  grafted  into  some  Senate  wording,  and  a  mons- 
ter was  created.  . 

Some  clinic-based  physicians  read  evil  intent  into  the  technicality,  calling  it 
a  heavy-handed  attempt  to  draw  HMO-minded  provider  groups  away  from  fee- 
for-service  practice.  Says  one  critic,  "The  guy  who  slipped  that  into  the  law 
oucht  to  be  shot.  .  .  .  There  was  no  damend  excuse  for  a  stunt  like  that." 

A  source  close  to  the  House  Subcommittee  on  Health  denies  any  evil  intent 
among  conferees.  In  fact,  the  source  is  unable  to  say  for  sure  how  many— if 

any of  the  conferees  really  knew  what  they  were  creating  when  they  drafted 

the  final  wording.  Rep.  Wiiliam  R.  Roy,  :MD,  one  of  the  House  conferees,  calls 
the  compromise  wording  "an  out-and-out  mistake."  the  Kansas  Democrat  says 
it  is  the  .biggest  flaw  in  the  HMO  act,  and  he  professes  surprise  that  it  was 
approved.  "As  far  as  I  know,"  he  says,  "this  was  never  the  intent  of  anybody 
on  the  House  subcommittee,  it  was  never  discussed  in  conference,  and  it  was 
never  discussed  on  the  floor  of  the  House." 

HMO  program  administrators  are  not  yet  pushing  the  panic  button  over  this 
technicality.  "Let's  wait  and  see  how  it  works  in  actual  practice,"  says  one. 
"Maybe  it  won't  be  as  big  a  problem  as  some  people  seem  to  think." 

The  group  practice/prepayment  technicality  is  but  one  of  several  controver- 
sial provisions  in  the  HMO  act.  For  example,  the  new  law  mandates  a  mini- 
mum beneflt  package  for  HMOs,  and  some  experts  think  this  was  a  mistake. 
Each  HMO,  they  say,  should  have  the  flexibility  to  tailor  its  benefits  to  the 
needs  and  abilities  of  the  population  it  serve.s— otherwise  it  may  have  trouble 
competing. 

"This  whole  benefit  package  issue  is  something  that  could  easily  be  deter- 
mined liy  the  marketplace,"  says  Richard  Burke  of  InterStudy.  "But  that's  a 
tough  piece  of  logic  to  sell  to  some  legislators.  There's  a  .school  of  thought  in 
Congress  that  includes  basic  mistrust  of  the  free  market  system." 

The  required  benefit  package — which,  incidentally,  makes  no  mention  of 
"health  maintenance"  services — would  cost  about  $70  a  month  for  the  average 
family,  according  to  government  estimates.  Some  HMO  advocates  claim  this  is 
too  high,  saying  it  will  cripple  the  HMO's  ability  to  sell  itself  to  families  with 
moderate  incomes. 

"Yes,  that  might  be  the  case,"  concedes  George  Strumpf,  an  administrator  in 
the  Health  Maintenance  Organization  Service  office  at  HEW.  "Our  preliminary 
estimates  indicate  there  may  be  marketing  problems  as  a  result  of  the  man- 
dated benefit  package.  But  we  won't  know  for  sure  until  we  get  some  experi- 
ence." 

Strumpf  notes  that  local  ho.spital  costs  will  be  the  main  factor  in  determin- 
ing each  HMO's  premiums.  "The  rural  family  may  pay  less  for  its  indemnity 
health  coverage,"  he  says,  "and  the  coverage  may  be  quite  narrow.  Naturally, 
the  HMO  coverage  is  more  comprehensive  and  will  be  more  expensive.  But 
lower  ho.spital  costs  in  most  rural  areas  should  keep  the  price  of  the  HMO 
package  from  being  wholly  non-competitive." 

Also  affecting  premium  levels  will  be  co-payments,  which  are  allowed  by  law 
as  long  as  they  don't  get  out  of  hand.  By  charging  a  nominal  "threshold  fee," 
two  bucks  maybe,  plus  a  small  charge  for  certain  services,  HMOs  may  be  able 
to  raise  up  to  20%  of  their  total  income,  according  to  some  business  analysts. 
Co-payments  must  be  kept  small,  however,  or  they  will  defeat  one  of  the  pur- 
poses of  prepaid  care  :  health  budget  predictability  for  enrollees. 

Another  potential  problem  in  the  bill  is  its  double-barreled  requirement  for 
community  rating  and  open  enrollment.  The  law  provides  leeway  in  these  re- 
quirements: Premiums  can  be  adjusted  to  reflect  different  collection  costs  from 
one  group  to  another,  and  no  HMO  would  be  asked  to  enroll  so  many  high-risk 
patients  that  it  would  go  liankrupt.  Within  reason,  however,  HMOs  are  sup- 
posed to  offer  protection  to  everyone  at  a  roughly  uniform  price. 

In  addition,  each  HMO's  services  must  be  available  around  the  clock.  Each 
HMO  will  be  required  to  provide  health  education  for  its  enrollees  and  con- 
tinuing medical  education  opportunities  for  its  providers.  And  each  HMO  must 
institute  an  effective  procedure  for  resolving  grievances  between  patients  and 
providers.  Also  required  will  be  a  system  of  quality  assurance  that  stresses 
"health  outcomes." 

Most  people  would  agree  that  these  are  laudable  goals,  goals  that  the  entire 
health  system  should  aspire  to.  But  a  lot  of  people  question  the  wisdom  of 
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codifying  sucli  ideas  and  forcing  them  on  HMOs.  "Tliis  is  what  bugs  me  about 
the  legislative  process,"  says  the  director  of  a  comparatively  new  prepaid 
health  plan.  "They  take  what  is  basically  a  good  idea,  and  they  start  attaching 
things  to  it  that  have  other  objectives.  Suddenly,  it's  an  administrative  prob- 
lem. You  can't  solve  all  the  ills  of  the  health  care  system  overnight  with  one- 

concept." 

Says  an  administrator  in  one  of  the  country's  oldest  HMO  prototypes:  "I 
wouldn't  want  to  be  quoted  regarding  my  own  opinion  of  government  interven- 
tion in  this  field.  But  I'll  tell  you  this:  It  isn't  very  high." 

Most  supporters  of  the  HMO  law  tend  to  be  philosophical  about  its  draw- 
backs, though.  "Some  of  the  people  who  are  howling  about  the  act  should  rec- 
ognize that  vou  can't  always  get  the  perfect  law  on  the  first  try,"  says  John 
Nelson,  top  administrator  for  the  prepaid  Genesee  Valley  Group  Health  Assn. 
in  Rochester,  N.Y.  "You  have  to  rely  on  regulations,  and  then  you  have  to  cor- 
rect demonstrable  weaknesses  later  by  amendment." 

The  AAMC's  Roger  Schenke  doubts  that  many  provider  groups  will  be  shy 
about  getting  into  the  HMO  program.  "I  imagine  a  lot  of  groups  will  be  com- 
plaining about  provisions  in  the  law  between  now  and  the  time  regulations  are 
issued,"  he  says.  "But  once  the  'regs'  are  out,  they'll  be  standing  in  line  with 
everybody  else,  trying  to  qualify  for  assistance." 

Asked  if  his  organization  is  planning  to  become  an  HMO,  a  director  for  one 
East  Coast  health  plan  replies  simply,  "Isn't  everybody?" 

And  a  spokesman  for  the  Kaiser-Permanente  Medical  Care  Program,  grand- 
daddy  of  all  HMO  prototypes  with  2.6  million  enrollees,  says,  "I'm  sure  we 
will  do  whatever  is  required  to  qualify  (as  an  HMO),  if  it  seems  to  be  in  the 
best  interests  of  our  subscribers."  He  adds  that  Kaiser  has  not  yet  seen  any- 
thing to  indicate  that  subscriber  interests  would  be  hurt  by  qualifying. 

In  short,  the  old  crystal  ball  appears  to  hold  a  bullish  future  for  HMOs. 
They'll  be  popping  up'  all  over  the  landscape.  Millions  of  American  workers 
are  going  to  be  offered  HMO  options  in  their  fringe  benefit  packages.  And  that 
leaves  just  one  unanswered  question. 

How  many  Americans  will  actually  decide  to  enroll  in  HMOs? 

Unfortunately  there  are  no  easy  answers.  Back  when  HMO  was  still  a  piece 
of  legialtion,  the  Nixon  Administration  was  talking  about  40  million  enrollees 
within  seven  or  eight  years  of  Congressional  enactment.  But  no  more.  "We're 
staying  away  from  enrollment  projections,"  says  an  HEW  spokesman,  "It's 
just  impossible  to  predict." 

Indeed  it  is.  In  the  words  of  a  federally  financed  report,  published  last  year 
by  InterStudy :  "It  may  be  disappointing  or  un.settling  to  some  marketing  spe- 
cialists who  are  trying  to  plan  campaigns  for  new  HMOs,  but  there  is  vir- 
tually no  way  to  predict  the  market,  response  to  an  HMO  with  any  accuracy. 
Much  money  and  effort  may  be  expended  to  gain  an  apparent  inclination,  but 
the  actual  choices  of  consumers  will  probably  not  be  known  until  after  the  op- 
tion has  been  offered." 

The  hazards  of  enrollment  predicting  are  illustrated  dramatically  in  Roches- 
ter, N.Y.,  where  three  prepaid  health  plans  launched  .simultaneous  marketing 
campaigns  last  summer.  At  first  glance,  the  Rochester  metropolitan  area  looks 
like  fertile  ground  for  an  HMO-type  plan.  It  is  one  of  the  last  remaining  bas- 
tions of  community  rating,  with  almost  85%  of  the  working  population  covered 
by  Blue  Cross  and  Blue  Shield.  Its  major  industries — most  of  which  have  en- 
dorsed the  HMO  concept — include  Eastman  Kodak  and  Xerox.  The  work  force 
includes  a  high  concentration  of  skilled  labor;  and  the  local  economy  is  stable. 
Metropolitan  area  population  runs  around  725,000. 

For  almost  seven  months  now,  Rochester  consumers  have  been  reading  and 
hearing  about  three   alternative  health   care  systems  offering  comprehensive,, 
prepaid  medical  benefits.  The  options : 

Genesee  Valley  Group  Health  Assn.  (GVGHA),  a  closed-panel,  prepaid  group 
practice  developed  by  Blue  Cross-Blue  Shield  with  the  aid  of  $540,000  in  fed- 
eral money.  It  operates  out  of  a  new  $3-mi!lion  health  center,  financed  with 
Blue  Cross-Blue  Shield  reserves.  Monthly  presmiums :  families  $50,  individuals 
$17. 

Health  Watch,  an  open-panel  foundation  plan  sponsored  by  the  Medical  So- 
ciety of  the  County  of  Monroe.   Participating  physicians  developed   the  plan:. 
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'With  $100,000  of  their  own  money.  Underwritten  by  Blue  Cross-Blue  Shield, 
Health  Watch  charges  $60  a  month  for  families,  $20  for  individuals. 

Rochester  Health  Network,  an  association  of  community  health  centers  scat- 
tered throughout  the  city.  Originally  begun  several  years  ago  as  a  federal 
anti-poverty  program,  it  has  since  diversified  and  is  enrolling  people  in  a  pre- 
payment plan  underwritten  by  the  Blues,  Monthly  premiums :  $56  for  families, 
$19  for  individusl. 

Considering  the  high  Blue  Cross-Blue  Shield  market  penetration  in  Roches- 
ter and  the  fact  that  all  three  prepaid  plans  are  underwritten  by  the  Blues,  it 
was  perhaps  logical  that  the  Blues  would  be  asked  to  market  the  new  options. 
And  that's  exactly  what  happened.  Starting  last  July,  field  service  representa- 
tives for  the  Blues  began  selling  the  optional  plans  to  subscribers — although 
"selling"  is  not  quite  the  right  word. 

"A  Blue  Cross-Blue  Shield  marketing  rep  would  go  to  an  employee  group, 
and  here's  what  would  happen,"  explains  GVGHA's  John  Nelson.  "First  he'd 
describe  the  group's  existing  coverage.  Then,  one  by  one,  he  would  describe  the 
three  alternative  plans.  That's  four  presentations.  And  he'd  have  to  give  them 
without  showing  any  partiality." 

The  first  major  test  for  this  marketing  approach  came  at  Eastman  Kodak, 
which  employs  45,000.  Sponsors  of  the  three  health  plans  had  hoped  to  enroll 
up  to  20%  of  the  group.  They  reportedly  got  less  than  1%.  And  this  pattern 
was  repreated  in  other  groups. 

On  Nov.  1,  the  date  by  which  combined  enrollment  was  supposed  to  break 
10.000  it  was  actually  4.263.  Health  Watch  led  the  plans  with  2,161;  GVGHA 
had  1,37.3,  and  the  Health  Network  had  729. 

Recently,  the  enrollment  statistics  have  started  looking  better — not  good,  but 
better.  Health  Watch,  despite  its  higher  premiums,  still  leads  with  about  3,400 
subscriliers ;  GVGHA  reports  enrollment  of  2,700;  and  Health  Network  has 
1,200.  The  combined  total  of  7,300  is  one-half  to  one-third  the  enrollment  that 
optimists  had  been  hoping  for  by  this  time. 

Of  the  three  plans,  GVGHA  is  least  able  to  survive  a  prolonged  enrollment 
drought.  Its  payroll  and  debt-service  obligations  are  considerable ;  it  must  have 
income.  "The  meter  is  running  on  this  plan,"  is  the  way  John  Nelson  puts  it 
"We  have  an  operating  program  and  a  full-time  staff  of  professionals.  We're 
budgeted  for  an  enrollment  of  10.000.  As  a  responsible  organization,  we  must 
bring  that  budget  into  balance.  And  it's  all  dependent  on  getting  more  enroll- 
ment." 

There  is  no  shortage  of  explanations  for  the  sluggish  enrollment  to  date. 
Some  outside  marketing  experts  have  been  blamed  Rochester  Blue  Cross-Blue 
Shield,  charging  incompetent  marketing.  Says  one:  "If  my  marketing  people 
ever  went  into  a  place  like  Eastman  Kodak  and  came  out  with  only  one  half 
of  one  percent,  I'd  fire  the  whole  crew." 

But  insiders  are  reluctant  to  pin  the  blame  on  the  Blues'  marketing  pro- 
gram ;  they  see  several  factors  behind  the  listless  public  response.  "Comprehen- 
sive, prepaid  care  is  a  new  concept  here,"  says  Donald  F.  Jenkins,  assistant 
executive  director  for  the  county  medical  society-foundation.  "People  have  been 
slow  to  accept  it.  Plus  which,  several  of  the  employee  groups  to  which  the  new 
plans  were  offered  had  excellent  medical  coverage  already.  The  difference  in 
cost  between  what  they  had  and  what  they  were  being  offered  may  have 
seemed  too  much  to  handle." 

The  latter  point  is  underscored  by  John  Nelson.  "Our  premiums  do  run 
higher  than  the  typical  Blue  Cross-Blue  Shield  package  here  in  Rochester,"  he 
says.  "A  Kodak  employee  with  a  family  would  have  to  pay  $18  or  $19  a  month 
out-of-pocket  to  join  our  plan.  At  the  present  time,  his  contribution  is  about 
$3.50  for  health  coverage — and  his  benefits  aren't  bad." 

The  prol)lem,  implied  by  Jenkins  and  Nelson,  is  that  few  people  are  willing 
to  look  beyond  premium  costs.  A  family  may  have  $500  a  year  in  out-of-pocket 
medical  expenses,  and  may  still  resist  paying  another  $216  in  premiums  to 
cover  those  expenses. 

Another  problem,  according  to  Nelson,  involves  enrollment  procedures.  In 
many  of  the  initial  marketing  efforts  there  was  no  positive  enrollment,  mean- 
ing employees  were  not  required  to  indicate  a  preference  for  any  plan  unless 
they  wanted  to  switch  to  one  of  the  prepayment  options.  Simply  by  doing  noth- 
ing they  could  retain  their  existing  coverage. 
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Experience  shows  that  positive  enrollment  can  make  a  difference  of  several 
percentage  points  in  market  penetration.  But  some  employers  tend  to  resist  it. 
"A  lot  of  employers  see  positive  enrollment  as  an  administrative  headache," 
says  Nelson.  "They  have  to  distribute  and  process  cards  for  every  employee. 
It's  always  easier  to  say,  'Well,  if  they  want  to  chnage  plans  they  can  come  to 
the  personnel  office.'  " 

In  retrospect,  it  appears  that  these  problems  could  have  been  minimized.  The 
fact  that  they  were  not  indicates  that  too  little  attention  was  paid  to  market- 
ing strategy.  Rochester  employers  and  plan  sponsors  simply  assumed  to  much 
about  the  average  consumer's  willingness  to  wade  through  all  the  Information, 
add  up  all  the  figures,  and  weigh  the  alternatives. 

"We  realize  now,"  says  Donald  Jenkins  of  Health  Watch,  "that  it  takes  a 
very  personal  approach  to  market  this  kind  of  plan.  Most  people  do  not  under- 
stand insurance  to  begin  with.  And  when  you  present  three  or  four  different 
plans  at  one  sitting,  they  really  turn  off." 

Adds  John  Nelson :  "I  don't  think  anyone  realized  what  a  complicated  job 
marketing  really  is.  There  was  relatively  little  thought  given  to  it  while 
GVGHA  was  being  developed.  And  as  a  result,  we  wound  up  with  a  situation 
where  there  was  no  advocacy  for  any  of  the  plans. 

"The  Blue  Cross-Blue  Shield  marketing  reps  had  their  hands  tied,"  Nelson 
declares.  "They  had  to  be  impartial  .  .  .  couldn't  stress  the  positive  features  of 
one  plan  over  another.  And  in  my  experience  with  prepaid  group  practice,  I've 
found  that  you  must  have  advocacy  in  the  sales  approach." 

Learning  from  experience,  the  Rochester  plans  have  begun  to  supplement  the 
Blue  Cros.s-Blue  Shield  marketing  program  with  individualized  sales  pitches  of 
their  own.  The  emphasis  is  on  advocacy :  Show  the  consumer  how  he  might 
gain  by  joining  your  plan. 

Plan  sponsors  say  it  is  too  early  to  judge  the  impact  of  this  approach  on  en- 
rollment. The  true  test  will  come  later  in  the  year  when  Rochester's  biggest 
employee  groups  get  another  chance  to  sign  up  for  prepaid  health  care. 

(For  those  who  might  be  tempted,  plan  sponsors  also  say  it  is  too  early  to 
pass  judgment  on  enrollment  patterns.  It  is  not  considered  significant,  for  ex- 
ample, that  Health  Watch  has  almost  47%  of  the  combined  enrollment  tt  this 
time.) 

To  say  flatly  that  the  Rochester  plans  would  have  had  smooth  sailing  if 
they'd  relied  on  advocacy  marketing  right  from  the  start  would  be  an  over- 
simplification. It  would  ignore  the  fact  that  after  45  years  of  prepaid  health 
plan  development,  the  individual  consumer's  response  to  these  plans  remains 
shrouded  in  mystery.  The  factors  that  influence  a  person's  decision  to  enroll  or 
not  vary  from  one  region  to  another,  lone  section  of  town  to  another,  one  em- 
ployer to  another,  one  union  to  another,  and  ultimately,  from  one  individual  to 
another. 

On  a  national  scale,  however,  it  is  possible  to  make  some  generalizations 
about  the  people  who  do  enroll  in  HMO-type  plans.  They  tend  to  be  family 
types  with  children,  their  income  is  better  than  average,  and  they  often  do  not 
have  a  regular  family  physician.  Family  enrollment  in  the  Rochester  plans,  for 
example,  runs  62-65%,  and  the  average  family  size  is  a  shade  over  3.6. 

Based  on  National  studies,  it  is  possible  to  make  at  least  two  more  general 
observations  about  prepaid  health  plan  enrollment.  Small  employee  groups  tend 
to  produce  a  greater  percentage  of  family  enrollments  than  do  large  ones ; 
families  with  small-group  indemnity  coverage  can  often  get  broader  benefits 
for  similar  money  by  joining  a  prepaid  plan.  Also,  when  any  HMO-type  plan  is 
added  to  an  established  fringe  IXMiefit  package — as  will  he  required  under  the 
HMO  law — employees  tend  to  revsist  the  new  option ;  they  stick  with  what's  fa- 
miliar. Again,  one  thinks  of  Rochester. 

According  to  InterStudy's  Richard  Burke,  an  authority  on  HMO  marketing, 
it  is  also  possil)le  to  make  ))road  generalizations  about  the  factors  that  influ- 
ence an  individual's  decision  to  join  or  not  join  a  prepaid  plan.  Allowing  for 
local  variations,  he  says  the  top  factors  are  economics,  accessibility  of  the 
plan's  facilities,  the  number  of  providers  the  plan  has  to  choose  from,  and  the 
general  reputation  or  "image"  of  the  plan — possible  in  that  order. 

"The  top  factor  has  to  be  economics,"  Burke  says.  "The  average  guy  wants 
to  know  how  many  more  dollars  it  will  cost  of  his  pocket  to  join  a  plan.  If 
it's  going  to  cost  him  $15  more  a  month  to  enroll  his  family,  he  wants  to  visu- 
alize .$180  a  year  in  value." 


1497 

The  cost  factor,  according  to  Richard  Burke,  must  also  be  balanced  against 
the  "distance  factor,"  meaning  the  general  convenience  of  the  prepaid  plan  to 
would-be  subscribers. 

"Obviously,  there  is  a  distance  beyond  which  people  simply  won't  join,"  he 
says.  "But  this  varies  among  individuals.  Younger  people,  for  example,  don't 
place  quite  the  same  premium  on  medical  care  that  older  people  do — the 
younger  perosn  isn't  so  willing  to  make  a  Saturday  morning  production  out  of 
a  trip  to  see  a  doctor.  He  wants  the  care  to  be  nearby. 

"If  you  locate  a  facility  near  an  apartment  complex  with  a  lot  of  young  peo- 
ple— young  families  working  for  the  same  employer — you'll  see  quite  a  few  of 
them  sign  up,"  Burke  continues.  "But  if  they  have  to  travel  10  miles,  enroll- 
ment will  be  much  different." 

But  even  a  10-mile  trip  can  look  short  if  the  prepaid  plan  offers  a  significant 
cost  advantage  over  competing  coverage.  This  is  where  plans  have  to  be  care- 
ful. "The  HMO  doesn't  want  me  to  live  outside  its  service  area,"  explains 
Burke.  "If  I  did,  I'd  probably  go  to  the  nearest  hospital  every  time  I  needed 
medical  care.  And  the  HMO  would  have  to  pay  for  that,  just  like  an  insurance 
company.  But  the  HMO  realizes  its  savings  by  providing  care  to  me,  not  by 
paying  somebody  else  to  provide  it." 

Although  HEW  has  yet  to  issue  regulations  for  the  HMO  program,  the  dis- 
tance factor  figures  to  be  one  of  the  hangups  in  mandatory  dual  choice.  In  this 
age  of  commuter  travel,  employees  may  come  from  all  over  a  metropolitan 
area  to  reach  their  place  of  woi-k.  If  an  employer  offers  two  HMO  options,  as 
the  law  says  he  must,  it's  unlikely  that  all  employees  will  have  access  to  those 
options.  "If  you  ever  sat  in  on  an  employee  meeting  where  the  employer  had 
to  explain  why  20%  or  even  10%  of  the  employees  would  not  be  eligible  for  a 
prepaid  option."  says  Burke,  "you  wouldn't  want  to  go  to  any  more  meetings. 
People  really  get  upset." 

Freedom  to  choose  a  physician  is  another  enrollment  factor,  one  that  is 
often  overlooked.  It  is  a  negative  factor  in  many  cases,  a  reason  not  to  enroll 
in  a  prepaid  plan.  A  1967-69  study  of  the  public  response  to  the  Community 
Health  Foundation  in  Cleveland  showed  that  24-33%  of  those  who  were  not 
enrolled  mentioned  no-free-ehoice  as  one  of  the  negative  things  they'd  heard 
about  the  plan. 

An  earlier  study  of  New  York  consumers  who  were  offered  dual  choice  pro- 
duced a  similar  finding :  72%  of  those  who  selected  the  conventional  insurance 
plan  instead  of  the  prepaid  option  said  free  choice  of  doctors  was  a  factor  in 
their  decision. 

"This  is  one  of  the  misconceptions  about  prepaid  group  practice,"  complains 
GVGHA's  John  Nelson,  "one  that  we  have  to  overcome  here  in  Rochester.  Peo- 
ple think  you  have  to  see  a  different  physician  every  time  you  go  to  the  health 
center;  but  that's  not  true  at  all.  We  operate  on  the  same  premise  as  tradi- 
tional medicine :  Each  patient  must  have  a  personal  physician  who  orches- 
trates his  health  care  needs." 

Technically  speaking,  of  course,  freedom  of  choice  ceases  when  someone 
joins  a  closed-panel  plan.  But  when  the  plan  employs  50  or  75  physicians,  the 
issue  becomes  academic  for  a  majority  of  enrollees. 

That  does  not  mean  that  choice  can  always  be  measured  in  numbers,  how- 
ever. "To  some  people,  it  makes  no  difference  at  all."  says  Richard  Buxke. 
"They  see  an  HMO  with  five  doctors,  plus  a  referral  list,  and  that  looks  just 
fine  to  them. 

"But  for  other  people,  mainly  those  with  particular  medical  needs,  it  might 
be  a  different  story,"  he  explains.  "They  may  be  concerned  about  choice  within 
a  give  speciality.  For  example,  a  group  of  75  doctors  with  a  one-person  ob-gyn 
department  won't  be  viewed  as  much  of  a  choice  by  some  women. 

"But  if  a  woman  looks  at  the  ob-gyn  department  and  sees  six  or  seven  phy- 
sicians, then  the  plan  becomes  more  attractive." 

Choice  is  not  such  a  complex  issue  in  foundation-model  plans,  because  the 
individual  usually  can  enroll  without  giving  up  his  regular  physician. 

Medical  group  reputation  is  another  factor  in  enrollment.  "When  you've  got 
a  first-rate  group,"  says  Burke,  "everybody  in  the  area  knows  it  .  .  .  and  just 
watch  what  happens  to  enrollment." 

The  St.  Louis  Park  ISIedical  Center  in  suburban  INIinneapolis,  for  example, 
has  developed  a  considerable  reputation  in  the  Twin  Cities  area,  according  to 
Burke.  Almost  incredibly,  the  center's  HMO  plan  has  never  fallen  below  a  15% 
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initial  enrollment  rate  in  any  employee  group  to  which  it  was  offered.  The  av- 
erage is  said  to  be  closer  to  20%. 

"That's  quality  and  reputation  as  much  as  anything,"  Burlie  claims.  "An  em- 
ployer can  tell  his  worliers,  'LooIj,  it's  the  best  medical  group  in  the  commu- 
nity.' And  that's  bound  to  show  results." 

A  medical  group  with  no  established  reputation  can  sometimes  encounter 
problems,  as  indicated  earlier  by  John  Nelson.  Whether  the  shoe  fits  or  not, 
many  people  tend  to  think  of  prepaid  group  practice  as  the  equivalent  of  a 
franchise  hamburger  joint :  limited  choice,  lines,  impersonal  service,  assembly- 
line  product,  here's  your  prescription  .  .  .  next] 

As  noted  by  Bruke,  this  image  is  sometimes  justified.  And,  he  adds,  it  takes 
only  one  bad  experience  for  one  patient  to  touch  off  a  word-of -mouth  campaign 
that  would  convince  scores  of  people  that  prepayment  is  not  for  them.  In  some 
cases,  such  criticism  may  not  be  justified,  but  the  damage  is  done  anyway. 

This  works  the  other  way,  too.  Word-of-mouth  advertising  can  be  an  effec- 
tive enrollment  builder ;  Kaiser,  for  one,  has  relied  on  it  for  years.  And  that 
study  of  the  Community  Health  Foundation  in  Cleveland  indicated  that  people 
tend  to  rely  on  the  testimony  of  friends  and  co-workers,  as  opposed  to  printed 
brochures  and  other  formal  presentations  concerning  health  coverage. 

A  negative  image  may  be  less  of  a  problem  in  areas  where  people  are  famil- 
iar with  prepaid  practice,  more  of  a  problem  in  places  like  Rochester  where 
prepayment  is  new. 

"Take  Washington  State,  for  example,"  says  Burke.  "There  are  quite  a  few 
consumer  cooperatives  there — food  co-ops,  recreational  equipment  co-ops,  you 
name  it.  And  Group  Health  Cooperative  of  Puget  Sound  just  fits  riglit  in. 

"But  you  go  into  Alabama  and  Georgia  with  that  same  health  plan  concept, 
and  you're  going  to  have  trouble  getting  any  kind  of  acceptance." 

In  the  final  analysis,  though,  generalizations  about  cost,  convenience,  choice, 
and  image  are  just  that — generalizations.  There  are  no  magic  secrets  for  pre- 
paid health  plan  marketing,  and  there  is  no  way  to  guarantee  positive  public 
response  to  HMOs.  "Acceptance  is  not  of  the  flash-flood  variety,"  says  a 
spokesman  for  the  Kaiser  health  plans,  "at  least  not  in  our  experience.  You 
generally  start  off  with  a  small  percentage  of  the  eligible  enrollees,  and  you 
grow  slowly.  It  takes  time. 

"So  we  really  don't  see  any  tremendous  changes  taking  place  right  away  as 
a  result  of  the  new  HMO  bill." 


Exhibit  10. — Various  Articles  Pertaining  to  Health  Care  Services  in 

Rochester,  N.Y. 

[From  the  Rochester  (N.Y.)  Democrat  and  Chronicle,  May  13,  1974] 
On  Blue  Cross  Policies 

In  the  May  7  issue  of  the  Democrat  and  Chronicle,  several  factual  errors 
"were  made  by  John  A.  Nelson,  executive  director  of  the  Genessee  Valley  Group 
Health  Association,  in  his  letter  to  the  editor. 

Mr.  Nelson  implied  that  the  New  York  State  Physicians  Union  stood  alone 
In  its  disagreement  with  Blue  Cross  and  Blue  Shield  concerning  financing  the 
•Joseph  Wilson  Clinic.  In  point  of  fact,  this  writer  was  a  spokesman  for  the 
Health  Commission  of  the  Rochester  and  Vicinity  Central  Labor  Council, 
AFL-CIO,  and  his  remarks  were  made  as  a  member  of  that  commission  as  well 
^s  President  of  the  union. 

Contrary  to  what  Mr.  Nelson  wrote,  it  was  not  our  contention  that  Blue 
Cross  and  Blue  Shield  should  not  finance  new  health  programs.  However,  it 
was  our  strong  contention  that  such  programs  should  not  be  financed  until  all 
Blue  Cross  and  Blue  Shield  subscribers  were  given  the  chance  to  vote  on 
spending  their  premium  dollars  for  such  programs.  If  the  majority  of  Blue 
Cross  and  Blue  Shield  subscribers  supported  such  a  program,  with  the  full 
knowledge  that  only  less  than  10  per  cent  of  them  would  ever  be  able  to  use 
i:he  program,  then  we  too  would  support  it. 

Mr.  Nelson  says  it  is  "through  loans  to  the  administering  organization,  the 
Genesee  Valley  Group  Health  Association"  that  the  Joseph  Wilson  Clinic  was 
Tfinanced.  He  may  call  the  funding  what  he  likes,  but  by  Blue  Cross's  own  ad- 
mission the  "loans"  of  over  $800,000  have  as  security  only  $140,000  worth  of 
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equipment  at  the  Clinic  and  that  equipment  was  originally  purchased  by  Blue 

Cross.  .    -.rr-. 

Mr.  Nelson  stated  that  group  practice  programs  such  as  the  Joseph  Wilson 
Clinic  are  "far  from  experimental."  The  United  States  government  itself,  in 
the  bill  financing  in  part  the  organization  of  Health  Maintenance  Organiza- 
tions (which  the  Joseph  Wilson  Clinic  claims  to  be),  says  that  the  HMO  con- 
cept is  an  experimental  one. 

It  seems  to  us,  if  our  money  is  to  be  spent  on  programs  we  have  not  had  a 
chance  to  approve  or  disapprove,  the  least  we  can  expect  is  accuracy  of  defini- 
tion. 

Joseph  A.   Sergent,  MD.,  President  New  York  State  Physicians  Union,  o64 

Ridge  Road  East  

[From  Rochester  (N.Y.)  Democrat  and  Chronicle,  May  13,  1974] 
Optional  Health  Care  Plan  Was  Long  Overdue 

Blue  Cross-Blue  Shield  has  an  obligation  according  to  state  law  to  be  inno- 
vative in  the  delivery  of  health  care.  It  was  reported  recently  (D&C,  April  26) 
that  objections  to  the  Joseph  C.  Wilson  Health  Center  were  raised  at  a  state 
hearing  in  Rochester  by  the  head  of  the  Monroe  Plan,  state  Physicians  Union 
and  others. 

I  think  there  is  confusion  in  the  public's  mind  about  the  Genesee  Valley 
Group  Health  Plan  (GVGHP).  It  is  a  long  overdue  option  offered  to  individu- 
als and  families  in  organizations  in  this  area.  It  is  patterned  on  the  Kaiser 
Foundation  Health  Plan,  which  is  well  described  in  an  article  in  the  magazine 
section  of  Tlie  New  York  Times,  April  28,  "Health  Maintenance,  It  Works." 

The  GVGHP  offers  comprehensive  quality  medical  care  in  the  attractive  Jo- 
seph C.  Wilson  Health  Center  at  reasonable  rates.  Such  a  plan  seems  to  me  to. 
encourage  preventive  medicine  which  improves  the  individual's  health  and  low- 
ers costs. 

Blue  Cross-Blue  Shield  is  providing  our  community  three  different  types  of 
health  care  delivery.  Pluralism  is  desirable  in  education  and  other  areas ;  why 
should  health  care  be  an  exception?  Blue  Cross-Blue  Shield  is  to  be  com- 
mended for  fostering  pluralism,  not  monopoly,  in  an  essential  field — health, 
care. 

[From  Prism  Magazine,  August  1973] 

Confrontation  ! 

(By  Robert  C.  McVeigh,  M.D.) 

A  FIRST  HAND  ACCOUNT  OF  WHAT  HAPPENS  WHEN  A  COUNTY  MEDICAL  SOCIETY  COMES 
FACE  TO  FACE  WITH  THE  UNION  M0\T:MENT 

The  Board  of  Trustees  of  the  American  Medical  Association  has  recently 
gone  on  record  as  opposing  physician  membership  in  unions.  Although  physi- 
cians are  certainly  free  to  join  unions,  the  Board  believes  that  "physicians  do 
not  need  to  sacrifice  their  individual  freedoms  to  obtain  an  effective  socioeco- 
nomic organization.  They  already  have  a  well-oi-ganized  profession  and  do  not 
have  to  downgrade  their  professionalism  to  become  a  class  of  super  technicians 
within  the  framework  of  organized  labor."  Further,  the  Board  believes  that 
"unions  have  no  legal  tools  superior  to  those  of  other  organizations." 

For  a  firsthand  view  by  a  physician  who  has  come  to  grips  with  the  union 
movement  as  president  of  a  county  medical  society,  we  publish  the  accompany- 
ing article. 

—The  Editors 

The  union  movement,  anathema  in  medical  circles  not  so  long  ago,  is  attract- 
ing serious  attention  from  a  growing  number  of  physicians.  Unions  are  y>vo- 
moted  as  the  only  organizations  capable  of  handling  all  the  complex 
socioeconomic  issues  that  are  confronting  the  profession.  Consequently,  the 
leadership  of  "traditional"  medical  societies  is  under  question  by  some  of  their 
members  and  labeled  ineffective  by  others. 

But  the  effectiveness  of  a  medical  society  should  be  gauged  by  its  over-alt 
record   of  accomplishment  in   deliverying  health   care  to  the  communities  it 
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servos  and  in  protecting  the  rights  and  welfare  of  its  physician  members.  A 
medical  society  must  be  able  to  adapt  to  new  and  better  concepts  in  the  deliv- 
ery of  health  care  and,  just  as  important,  to  stand  firm  against  any  proposal 
that  might  decrease  the  quality  and  benefits  of  established  medical  services. 

INITIAL  DISSATISFACTION 

The  Monroe  County  Medical  Society  (MCMS)  in  Rochester,  New  York,  has 
an  acknowledged  record  of  accomplishment  in  both  community  health  and  so- 
cieconomic  matters.  Throughout  its  152-year  history,  the  MCMS  has  managed 
to  keep  abreast  of  the  innovations  inherent  in  medical  practice.  Yet  Monroe 
County  became  the  organizational  focus  for  the  New  York  State  Physicians 
Union,  because  physicians  within  the  society's  own  ranks— mistakenly  in  my 
view — felt  their  socioeconomic  needs  were  not  properly  represented  by  the  so- 
ciety. Indeed,  the  very  existence  of  the  MCMS  was  threatened.  The  conflict 
that  took  place  became  a  test  of  the  medical  society's  right  to  exist  and,  per- 
haps in  a  larger  sense,  a  test  of  the  structure  of  organized  medicine.  What 
happened  in  Monroe  County  could  happen  anywhere. 

I  must  say  at  the  outset  that  the  question  as  to  whether  union  leadership  or 
that  of  organized  medicine  will  ultimately  be  more  effective  is  yet  unresolved 
here.  But  an  account  of  what  happened  to  us  might  be  of  use  to  members  of 
medical  societies  elsewhere  in  the  country. 

Initial  dissatisfaction  with  the  MCMS  was  generated  by  two  events.  The 
first  was  the  decision  to  place  a  health  maintenance  organization-type  of  closed 
panel  group,  involving  Blue  Cross-Blue  Shield,  on  the  grounds  of  Rochester 
General  Hospital  (RGH)  in  August,  1971.  (To  benefit  from  a  "closed  panel" 
plan,  subscribers  are  required  to  use  the  groiip  of  physicians  and  their  affili- 
ated hospital,  except  in  special  circumstances.) 

Earlier,  National  Blue  Cross  and  the  Group  Health  Association  of  America, 
because  of  rising  costs,  had  been  awarded  a  half-million-dollar  federal  grant  to 
demonstrate,  in  a  community  setting,  that  a  closed  panel  group  could  be  devel- 
oped within  18  months.  Since  a  Rochester  citizens  council  had  already  ap- 
proached the  Blues  six  months  earlier  with  a  proposal  to  develop  alternative 
delivery  systems,  the  Blues  thought  that  Rochester,  85  percent  of  whose  popu- 
lation is  covered  by  Blue  Cross-Blue  Shield,  would  lend  its  cooperation  to  such 
a  closed  panel  group  study.  After  some  debate,  the  board  of  directors  of  RGH 
agreed  to  place  the  panel  at  its  hospital. 

The  attending  staff  of  RGH,  however,  was  unanimously  opposed  to  the 
closed  panel  group  for  fear  that  ils  influence  would  be  far  too  widespread  and 
because  the  existing  bed  shortage  at  RGH  would  be  worsened.  They  turned  to 
the  medical  society  for  support. 

The  society  had  participated  on  the  citizens  council  and  had  already  begun 
to  develop  a  medical  foundation  as  an  alternative  method  of  care.  The  position 
that  the  MCilS  took  with  the  citi:iens  council  was  that  "we  believe  the  oppor- 
tunity should  be  available  for  the  development  of  parallel,  differing  health  care 
delivery  methods  provided  that  thi^y  be  treated  equally,  be  allowed  to  stand  on 
their  own  merits,  be  fairly  judged  and  evaluated ;  that  there  be  no  bias  intro- 
duced;  and  that  the  medical  foundation  that  the  MCMS  is  proposing  be  in- 
cluded as  one  of  the  considered  methods  of  investigation."  But  concerning  the 
opposition  of  the  attending  staff  of  RGH  to  the  Blue  Cross  plan,  the  society's 
leadership  thought  it  best  not  to  interfere  until  the  staff  asked  for  assistance. 

In  opposition  to  the  proposed  closed  panel  group  plan,  the  attending  staff  of 
RGH  drafted  what  could  fairly  be  called  a  weak  resolution.  It  held,  in  es- 
sence, that  the  plan  was  unacceptable,  "because  it  does  not  provide  care  for 
the  indigent."  When  presented  to  the  medical  society,  the  resolution's  obvious 
ineffectualities  were  pointed  out  and  ignored,  but  the  society  did  what  it  was 
asked  to  do  by  endorsing  it. 

Not  surprisingly,  the  Blues  very  easily  overrode  the  objections  of  the  RGH 
staff  members  by  amending  the  plan  to  include  care  for  the  indigent  "to  the 
same  degree  as  they  exist  in  the  population."  Thus,  the  Blues'  closed  panel 
group  was  established. 

The  morale  of  the  attending  staff  at  the  hospital  plummeted,  and  this  was 
soon  expressed  as  dissatisfaction  with  the  medical  society's  leadership. 
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SUPEEAGENOY  TAKE-OVER 

The  second  event  that  led  to  increased  member  dissatisfaction  began  in  the 
fall  of  1971.  It  was  whispered  about  that  the  "community  planners"— the  big 
invisible  "they" — were  about  to  establish  a  superagency  to  control  health  care 
in  the  community.  When  the  rumor  became  widespread,  the  MCMS  scheduled  a 
meeting  for  January  4,  1972,  to  find  out  what  was  going  on.  Representatives  of 
all  community  planning  agencies  were  encouraged  to  attend. 

Just  before  tlie  jueetiug,  however,  on  December  19,  1971,  the  MCMS  obtained 
a  copy  of  the  official  proposal  for  the  establishment  of  a  Health  Service  Corpo- 
ration. The  proposal  emanated  from  the  Genesee  Regional  Health  Planning 
Council,  the  state-authorized  planning  body  whose  designated  territory  consists 
of  ten  counties.  The  objective  of  the  agency  in  proposing  the  Health  Service 
Corporation  was  to  dominate  all  aspects  of  medical  care  by  regulating  the 
funding  of  every  community  health  program.  Its  power  source  was  to  be  fund- 
ing from  federal  grants.  The  Genesee  Health  Plan  also  included  a  clause  that 
would  allow  the  proposed  corporation  to  set  the  standards  for  all  types  of 
medical  care,  and  medical  care  that  did  not  meet  these  standards  would  not  be 
paid  for.  Hence,  the  plan  v,'as  to  reach  right  into  the  physician's  office. 

Not  unexpectedly,  the  proposal  excited  strong  opposition  from  the  society's 
leadership.  The  "What's  going  on?"  meeting  of  January  fourth  was  changed  to 
a  "How  are  we  going  to  handle  if.'"'  session.  In  line  wits  its  policy  of  dissemi- 
nating knowledge  of  proposals  to  its  members  and  concerned  parties  within  the 
community,  the  society  mailed  out  copies  of  the  Genesee  Plan  to  every  health 
and  community  agency  in  the  ten  counties  involved. 

But  also  on  January  fourth,  a  meeting  was  held  by  the  staff  members  of 
RGPI,  who  were  yet  clamoring  for  a  new,  bolder  structure  to  represent  them. 
This  time,  their  ammunition  consisted  of  the  accusation  that  the  Genesee 
Health  Plan  was  partially  the  result  of  ineffective  medical  society  leadership. 
Interestingly,  the  group  ignored  its  indebtedness  to  the  society  for  making  the 
proposal  known  to  them. 

The  meeting  at  v.iiich  representatives  from  the  Genesee  Health  Planning 
Council  were  to  officially  present  their  proposal  for  a  Health  Service  Corpora- 
tion and  hear  any  objections  was  scheduled  for  January  fifth.  Although  the 
agency  invited  only  L'5  guests  who  were  assumed  to  represent  the  ten  counties 
involved,  oOO  appeared.  Clearly,  the  MCMS's  policy  of  disseminating  knowledge 
had  paid  off.  The  Genesee  Regional  Health  Plan  was  overwhelmingly  defeated. 
The  virtually  unanimous  opposition  proved  that  not  every  segment  of  the  com- 
munity would  tolerate  such  a  far-reaching  plan — which  excluded  broad  partici- 
pation in  its  construction. 

THE  GUILD   COMMITTEE 

But  although  the  Genesee  Health  Plan  was  quickly  and  successfully  de- 
feated, the  medical  society  was  to  assume  the  blame,  cast  by  many  physicians, 
for  its  origin  in  the  first  place. 

The  feeling  of  dissatisfaction  felt  by  the  staff  at  RGH  spread  to  physicians 
at  other  hospitals.  Discussions  of  how  to  strengthen  physician  leadership  in  so- 
cioeconomic affairs  frequently  ended  with  resolutions  urging  the  MCMS  to  in- 
vestigate possibilities  that  might  be  more  effective  in  dealing  v/ith  such  mat- 
ters as  the  Blue  Cross-Blue  Shield  closed  panel  study  and  the  Genesee  Health 
Plan.  Hence,  the  society,  at  the  behest  of  its  membership,  set  up  an  ad  hoc 
committee  on  guilds.  (A  guild  is  a  self-contained  organization — i.e.,  without  na- 
tional links — designed  to  influence  planners  and  to  bargain  collectively  on  its 
members'  behalf.)  The  Guild  Committee  was  made  up  of  three  representatives 
from  each  of  the  seven  hospitals  in  the  county.  It  was  charged  with  studying 
the  feasibility  and  legality  of  the  guild  concept  and  determining  whether  a 
guild  would  have  any  advantages  over  the  traditional  medical  society  struc- 
ture. 

It  became  apparent  during  the  course  of  the  committee's  investigation  that 
about  half  its  members  were  bitter  men.  They  were  anti-medical  society  and 
spent  a  large  portion  of  their  time  damning  the  society  for  what  they  held  to 
be  its  many  failures  throughout  the  years.  They  talked  about  forming  an  orga- 
nization outside  the  society  and  even  considered  joining  a  union,  although  they 
did  not  actually  recommend  this  course. 
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But  at  this  time,  an  internal  poll  of  the  Guild  Committee  members  voted  11' 
to  ten  that  any  new  socioeconomic  section  of  the  medical  society  should  func- 
tion within  the  present  structure.  A  poll  of  the  entire  membership  was  also' 
taken,  and  it  was  discovered  that  the  physician  community  felt  the  same  way. 
It  was  obvious,  then,  that  although  there  was  dissatisfaction  with  the  society, 
the  majority  did  not  want  to  form  any  new  unit  outside  the  present  frame- 
work. 

Throughout  the  almost  four  months  of  the  Guild  Committee's  investigation,, 
we  sought  legal  opinions,  and  all  outside  legal  advice  held  that  whether  you 
call  yourself  an  association,  guild,  union,  or  society,  unless  you  are  in  an  em- 
ployer-employee relationship,  you  will  not  gain  any  additional  power,  nor  will 
you  have  the  protection  of  labor  laws.  Consequently,  any  such  organization  of 
private  practice  physicians  would  have  the  same  peril  regarding  possible  viola- 
tion of  antitrust  laws. 

The  Guild  Committee's  final  proposal  recommended  the  formation  of  a  strong 
socioeconomic  section  within  the  medical  society.  It  called  for  funding  up  to 
$80,000,  with  a  full-time  director  and  staff,  and  suggested  heavy  emphasis  be 
placed  on  influencing  community  planning.  Hence,  a  nine-member  council  was 
to  be  created  with  final  authority  in  all  socioeconomic  proposals.  The  proposal 
was  worded  so  as  to  make  it  unclear  whether  the  board  of  directors  of  the  so- 
ciety could  in  any  way  override  the  council  if  it  chose  to  do  so.  The  committee- 
also  recommended  that  the  MCMS  shift  its  priorities  and  curtail  all  other  ac- 
tivities to  accommodate  the  new  section  if  adequate  funding  was  not  available. 

KEFERENDUM 

The  board  of  directors  told  the  committee  that  the  proposal  was  unaccepta- 
ble— if  for  no  other  reason  than  that  the  board  was  the  governing  body  of  the 
society  and  was  charged  by  law  with  making  the  final  decisions  affecting  its 
members.  The  committee  refused  to  accept  this  criticism  and  would  not  alter 
its  proposal.  The  board,  then,  had  no  choice,  within  its  democratic  framework, 
but  to  put  the  proposal  in  the  form  of  a  referendum  to  be  voted  upon  by  the 
membership. 

When  the  referendum  was  sent  out,  however,  a  group  of  the  society's  past 
presidents,  concurrently  but  quite  on  their  own,  sent  a  letter  to  the  member- 
ship stating  that,  although  the  proposal  had  some  fine  points,  it  was  unaccept- 
able and  encouraged  the  membership  to  oppose  it.  The  referendum  was  de- 
feated two  to  one,  but  now  a  new  charge  was  leveled  at  the  society.  Truly,  it 
was  said,  the  society  consisted  of  old-guard,  self-perpetuating,  stereotyped 
members  who  were  unwilling  to  relinquish  any  authority  or  to  listen  to  the 
proposal  of  its  membership. 

I  became  president  of  the  society  in  May,  1972.  The  referendum  was  de- 
feated six  weeks  later.  My  immediate  reaction  was  to  form  another  committee 
in  an  attempt  to  iron  out  the  difficulties  of  the  last  proposal.  But  soon,  the  die 
was  cast. 

Upset  with  the  rejection  of  the  original  socioeconomic  proposal,  several  mem- 
bers of  the  old  Guild  Committee  who  had  been  in  favor  of  an  organization  out-^ 
side  the  structure  of  the  society  formed  the  Committee  for  Professional  Free- 
dom (CFPF).  The  split  had  occurred.  We  now  had  two  groups:  one  that 
wanted  to  work  within  the  structure  of  the  medical  society  and  one  that  hoped 
to  move  outside  it. 

Meanwhile,  the  New  Reorganization  Committee  of  the  MCMS  had  come  forth 
with  a  new  socioeconomic  proposal,  one  that  circumvented  all  the  weaknesses- 
of  the  original  guild  report.  Hence,  the  CFPF,  in  self-defense  and  recognizing^ 
that  it  would  have  no  purpose  if  the  MCMS  proposal  was  adopted,  began  an 
antimedical  society  campaign. 

The  society's  Reorganization  Committee  was  to  report  and  comment  on  its 
proposal  at  a  membership  meeting  on  October  17,  1972.  Also,  two  other  items 
were  placed  on  the  agenda :  an  assessment  of  $25  to  defray  the  increasing  cost 
of  societal  affairs,  including  the  expense  of  the  original  Guild  Committee,  and 
an  amendment  to  change  the  length  of  time  a  proxy  vote  was  valid.  (By  vii*- 
tue  of  a  New  York  State  law,  a  membership  corporation  such  as  the  MCMS 
has  to  allow  proxy  voting  for  all  members,  and  it  further  stipulates  that  a 
proxy  is  valid  for  11  months  unless  otherwise  limited.  We  proposed  that  the- 
proxy  be  valid  for  only  one  meeting.) 
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PROXY  BATTLE 

Before  the  meeting,  however,  the  CFPF  had  garnered  235  proxies  by  a  cam- 
paign that  was  not  only  unfair,  but  untrue.  They  mailed  out  a  letter  to  the 
MCMS  membership  stating  that  the  MCMS  was  raising  its  dues  by  $115  and 
that  they,  the  CFPF,  opposed  such  picking  of  the  membership's  pockets;  so 
they  needed  all  available  proxies  to  defeat  the  move.  Actually,  the  $115  was 
made  up  of  the  one-time  $25  assessment,  a  dues  increase  of  $15  that  was  al- 
ready approved,  and,  should  the  socioeconomic  proposal  be  accepted  by  the 
membership,  a  $75  assessment  from  each  member  for  funding. 

The  October  17  meeting  was  a  direct  confrontation.  The  score  was  the 
CFPF,  235  proxies;  the  MCMS,  with  votes  from  those  present  and  from  prox- 
ies, 109.  In  a  blatant  show  of  power,  the  CFPF  tabled  the  socioeconomic  pro- 
posal until  "such  time  as  an  alternative  proposal  could  be  developed,"  tabled 
the  proxy  amendment,  and  defeated  the  assessment. 

MORATORIUM 

The  next  action  occurred  at  a  meeting  with  the  CFPF  leaders.  At  this  fiery, 
six-hour  affair,  the  society's  representatives  asked,  in  essence,  "What  the  hell 
do  you  want?  Is  it  conceivable  you're  out  to  destroy  the  medical  society?"  The 
CFPF  responded  that  they  wanted  a  socioeconomic  section  outside  the  medical 
society — one  with  clout  and  strength — and  that  pressed  against  the  borders  of 
untested  legal  territory.  They  wanted  an  organization  that  could  selectively 
withhold  services,  one  that  wouldn't  worry  about  image  or  be  encumbered  by 
complex  procedures  or  democratic  committees,  one  that  could  make  decisions 
and  do  something — immediately,  if  not  sooner. 

The  upshot  was  that  the  MCMS  declared  a  moratorium  on  its  socioeconomic 
proposal  for  four  months,  whereby  the  CFPF  would  have  ample  time  to  de- 
Telop  and  present  a  proposal  of  its  own  for  presentation  to  the  membership. 
And  the  medical  society  could  seek  its  needed  assessment  without  mixing  this 
issue  with  debate  on  a  socioeconomic  proposal.  The  CFPF  accepted  on  one  con- 
dition :  They  wanted  to  "approve"  of  the  newsletter  I  would  send  out  explain- 
ing the  moratorium.  I  agreed. 

In  the  newsletter,  I  described  the  moratorium,  asked  for  the  $25  assessment, 
and  presented  the  case  for  the  proxy  amendment.  At  a  meeting  a  few  days 
later  and  without  even  reading  the  newsletter,  representatives  of  the  CFPF 
said,  "Its  unacceptable." 

"What's  unacceptable"  I  a.sked. 

"All  of  it,"  was  the  answer. 

At  this  point,  I  rewrote  the  newsletter,  unilaterally  instructing  the  socioeco- 
nomic committee  to  bury  itself  for  four  months  and  asking  for  the  assessment 
and  the  proxy  amendment.  I  told  the  members  I  was  doing  this  knowing  full 
well  that  the  CFPF  had  235  proxies  against  this  proposal  that  were  valid  for 
11  months  and  would  remain  so  unless  the  constitutional  amendment  was 
passed.  The  membership  supported  the  proposals,  and,  at  the  next  meeting,  we 
won  all  the  issues. 

The  Committee  for  Professional  Freedom,  realizing  that  there  was  now  no 
medical  society  socioeconomic  proposal  to  oppose,  invited  Victor  VanBourg,  the 
noted  AFL-CIO  organizer,  to  speak  to  them.  After  discussions  with  him,  they 
decided  that  the  socioeconomic  section  they  wanted  should  be  within  the  union 
structure  and  that  it  should  be  affiliated  with  the  AFL-CIO.  They  were 
awarded  a  charter  and  became  the  New  York  State  Physicians  Union — an 
official  Service  Employees  International  Union,  AFL-CIO  Local  682. 

UNION  ENROLLMENT 

Interestingly  enough,  no  i)ublic  announcement  of  the  union  was  made  until 
70  members  had  l)een  enrolled.  Then,  the  press  and  local  television  gave  the 
announcement  a  great  deal  of  initial  coverage,  but,  surprisingly,  after  the  first 
wave  of  excitement,  the  whole  issue  just  sort  of  died  out. 

On  March  o,  1973,  the  Physicians  Union  held  what  it  termed  a  seminar  on 
unionism.  Their  vote  was:  "What  is  a  union?  Is  it  lesralV  Is  it  for  you?''  At 
the  meeting,  they  announced  the  membership  fee :  $50  initiation  and  $18  a 
month  for  dues.  (This  amount,  by  the  way,  is  $110  more  than  the  fees  asked 
yearly  by  the  medical  society.) 
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Among  the  questions  asked  the  union  representatives  were :  "If,  for  example, 
the  plnml>ers  on  a  hospital  construction  site  decided  to  strike,  would  physi- 
cians lie  able  to  cross  picket  lines?"  The  union  representatives  responded  by- 
saying  tluit  indeed  a  physician  could  cross  the  picket  line. 

Also,  "Does  membership  in  the  Physicians  Union  obligate  a  physician  in  any 
way  to  support  organized  labor's  health  care  proposal?"  The  union  representa- 
tives replied  that  an  independent  local  was  just  that — independent — and  would 
establish  its  own  policies. 

In  further  presenting  its  case  to  potential  members,  proponents  of  the  union 
stressed  many  points  that  most  physicians  who  have  studied  the  matter  would 
easily  accept : 

1.  That  physicians  should  have  a  strong  socioeconomic  xinit ; 

2.  That  a  physicians'  socioeconomic  organization  could  be  structured  within 
or  outside  organized  medicine ; 

3.  [But]  that  such  a  unit  must  work  in  conjunction  with  organized  medicine 
or  self-destruction  and  chaos  would  follow ; 

4.  That  it  is  legal  for  physicians  to  form  or  join  a  union ; 

5.  That  physicians  have  the  legitimate  right,  without  price-fising,  restraint 
of  trade,  or  violation  of  antitrust  laws,  to  deal  collectively  with  third  parties ; 
and 

G.  That  it  is  the  conduct  of  an  organization,  not  its  structure,  which  involves 
one  with  the  prospect  of  violating  antitrust  laws. 

Of  course,  these  statements  are  factual  and  well  documented.  But  what  the 
union  failed  to  point  out  was  that  these  statements  have  been  the  basis  of 
much  of  the  MCMS's  socioeconomic  activities  over  the  past  several  years. 

However,  union  proponents  chose  to  overlook  any  accomplishments  of  the 
medical  society  in  their  campaign  for  membership.  In  fact,  they  gave  the  fol- 
lowing reasons  for  the  medical  society's  ineffectiveness : 

1.  Its  [the  MCMS]  constitution  and  bylaws,  its  limited  method  of  procedure 
under  its  corporate  structure,  and  its  cumbersome  committee  structure  hardly 
make  it  possible  for  the  medical  society  to  take  any  kind  of  direct,  quick,  or 
tough  action. 

2.  Why  settle  for  a  watered-down  version  of  what  would  end  only  as  a  sort 
of  gentlemen's  debating  society'.' 

3.  Established  medical  societies  cannot  bargain  collectively — they  are  not 
structured  to  do  so. 

It  is  obvious,  therefore,  that  proponents  of  the  union  either  failed  to  study 
the  record  of  the  MCMS's  accomplishments  over  the  years  or  decided  to  ignore 
them  completely  in  their  quest  for  increasing  influence  over  the  physician  com- 
munity. 

But  the  big  blow  came  on  Friday,  May  18,  1973,  one  week  before  the  medical 
society's  annual  meeting.  It  occurred  while  its  election  of  officers  was  in  prog- 
ress by  a  mail  ballot. 

I  received  a  certified  letter  from  an  attorney  representing  the  Physicians 
Union  that  challenged  the  integrity  of  the  election  in  process  and  demanded 
that  I  immediately  annul  and  rescind  the  election  and  meet  with  representa- 
tives of  the  union  to  schedule  a  new  election.  A  clear  threat  was  made :  "In 
the  event  that  you  do  not  communicate  with  me  prior  to  Monday,  May  21,  that 
such  election  has  been  annulled,  I  will  have  no  alternative  but  to  advise  my 
clients  to  take  further  and  other  appropriate  action." 

At  a  three-hour  executive  committee  meeting  later  on  May  18,  the  specific 
charges  presented  by  the  union  wex'e  reviewed  with  legal  counsel,  who  advised 
us  that  the  union  was  threatening  a  court  injunction,  but  if  they  obtained  the 
injunction,  it  could  be  easily  overthrown.  Rather  than  respond  to  the  threat 
from  the  union,  the  executive  committee  decided  to  follow  parliamentary  pro- 
cedure— to  the  letter.  Sturgis  Rules  of  Order,  which  govern  the  MCMS,  provide 
that  when  an  election  is  challenged,  the  board  of  directors  of  a  special  commit- 
tee of  the  board  shall  review  the  challenge  and  report  to  the  membership. 

Time  was  short,  but  the  special  meeting  was  called  for  9 :00  a.m.  Sunday, 
May  20.  An  investigating  committee  was  appointed,  and  after  a  four-hour 
hearing,  it  was  determined  that  all  charges  were  without  merit.  The  MCMS 
staff  and  volunteers  were  called  in  at  1 :00  p.m.  on  Sunday ;  a  five-page  report 
to  the  membership  was  prepared,  typed,  mimeographed,  and  put  in  the  mail  to 
the  membership  by  6  :00  p.m.  Sunday  with  a  proxy  to  enable  the  membership 
to  vote  on  the  challenge  to  the  election  as  provided  by  parliamentary  rule. 
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ELECTION  UPHELD 

The  membership  (and  the  xinion)  received  our  report  on  Monday,  May  21, 
witliiu  the  time  period  of  the  challenge.  While  I  cannot  speak  for  the  union 
members,  I  think  it  is  fair  to  say  they  were  startled  by  our  quick  response. 
Furthermore,  we  learned  that  most  of  the  union  membership  were  unaware  of 
the  action  instituted  by  tlieir  executive  committee. 

The  result  V  The  MCMS  physicians  backed  the  report  of  this  special  board 
and  upheld  the  election  by  a  ratio  of  40  to  one.  In  my  opinion,  the  union  lost 
face  for  its  obviously  devisive  action. 

Viewed  objectively,  the  record  of  achievements  of  the  Monroe  County  Medi- 
cal Society  would  rival  those  of  any  negotiating  organization,  in  any  field.  For 
example,  negotiated  fee  increases  with  our  major  insurance  carrier  totaled  20 
percent  in  1969  and  13.5  percent  in  1971 — a  grand  total  of  33.5  percent.  (Al- 
though the  13.5-percent  increase  o'otained  by  this  negotiation  in  1971  had  not 
been  fully  implemented  because  of  the  wage-price  freeze,  the  MCMS  did  obtain 
an  exception  to  the  regulations  of  the  Economic  Stabilization  Act  permitting 
implementation  of  a  7.5-percent  increase,  over  half  of  the  agreed  upon  13.5-per- 
cent adjustment.  Legal  action  was  instituted  by  the  MCMS  in  an  effort  to  ex- 
tend the  exception  to  the  remaining  six  percent.) 

Through  the  efforts  of  the  MCMS,  the  local  Blue  Cross-Blue  Shield  contract 
for  participating  physicians  (almost  all  physicians  in  Monroe  County  are  par- 
ticipating members)  was  written  to  provide  a  more  realistic  resignation  period. 
And  restrictive  clauses,  such  as  the  one  that  stated  physicians  must  accept  re- 
duced payment  in  time  of  financial  stress,  were  removed.  In  addition,  the 
MCMS  successfully  negotiated  with  the  Blues  to  review  annually  the  entire  fee 
schedule.  And,  the  MCMS  was  responsible  for  improved  subscriber  benefits 
which  were  introduced  into  the  Rochester  Blue  Shield  program. 

In  following  through  with  these  programs,  the  MCMS  was  successfully  able 
to  defend  the  local  fee  negotiation  before  the  Bureau  of  Health  Insurance  of 
the  Social  Security  Administration,  which,  in  1969,  ordered  that  the  20-percent 
fee  increase  be  rescinded  for  Medicare  claims  and  that  physicians  be  required 
to  return  fees  already  paid.  In  that  same  year,  the  MCMS  successfully  testified 
at  hearings  before  the  state  Insurance  Department,  which  had  attempted  to  re- 
store the  restrictive  clauses  in  the  Blue  Shield  contract.  With  citation  of  but 
these  few  examples,  the  answer  to  the  question  as  to  whether  the  structure  of 
the  traditional  medical  society  allows  "collective  bargaining"  is  thus  affirma- 
tive. 

Further  ongoing  socioeconomic  activities  of  the  MCMS  include  the  organiza- 
tion of  its  medical  foundation  to  provide  an  alternative  method  of  care,  which, 
if  successful,  could  become  the  area's  peer  review  group.  And  the  MCMS  is 
currently  working  with  Medicaid  and  Medicare  to  simplify  claims  procedure — a 
major  problem  in  medical  practice. 

BAROMETER   OF   NATIONAL   TREND? 

So,  we  might  ask,  can  the  union  do  a  better  job  in  commvmity  and  socioeco- 
nomic matters  than  the  medical  society?  Indeed,  will  the  union  be  able  to  com- 
pel its  members  to  take  certain  actions  or  adopt  positions  as  a  condition  of 
membership?  If  the  union  can  achieve  this  goal,  there  may  be  an  advantage  in 
luiion  structure  not  shared  by  traditional  medical  organizations  that  chroni- 
cally complain  of  membership  apathy.  However,  to  be  effective,  the  union  must 
achieve  considerably  more  support  than  the  small  percentage  of  the  physician 
population  presently  involved  in  Monroe  County.  And  the  Physicians  Union 
must  identify  its  programs,  further  develop  its  case,  and  seek  its  base  of  sup- 
port from  properly  informed  physicians. 

Perhaps  the  Monroe  County  experience  will  be  a  barometer  of  a  national 
trend.  Will  the  union  surpass  the  medical  society's  record  of  accomplishment? 
Will  the  union  fail  and  its  members  redirect  their  strength  to  the  society? 
Could  each  gain  strength  through  enlightened  leadership  and  develop  a  mu- 
tually supportive  relationship? 

The  alternative  is  a  tragic  split  in  which  all  are  losers  except  those  who 
would  subject  the  medical  profession  to  increasing  regulation.  If  this  happens, 
we  may  look  into  the  mirror  one  morning  and  discover  that  we  have  become 
our  own  enemies. 
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[From  the  Rochester  (N.Y.)  Democrat  and  Chronicle,  May  13,  1974] 

Blue  Cross  Rate  Hearing  :  Funding  Criticized 

(By  Harvey  Schwartz) 

There  was  as  much  talk  about  the  Joseph  C.  Wilson  Health  Center  as  about 
Blue  Cross  at  yesterday's  hearing  on  Blue  Cross's  request  for  a  rate  increase. 

The  president  of  the  Medical  Society  of  Monroe  County,  the  president  of  the 
State  Physicians  Union  and  the  head  of  Rochester  and  Vicinity  AFL-CIO 
Labor  Council  Health  Commission  all  asked  how  much  of  Blue  Cross's  money 
is  spent  on  the  health  center. 

The  Wilson  Health  Center  is  a  pre-paid  group  health  facility.  Its  programs 
aren't  covered  by  Blue  Cross  policies.  Blue  Cross  covers  hospital  and  other 
treatment  facility  care. 

Rochester  Health  Service  Corporation,  Rochester  Blue  Cross'  official  name, 
requested  an  average  rate  increase  of  21.1  per  cent  beginning  July  1.  The  re- 
quest, if  approved  by  the  state  would  mean  families  making  their  own  pay- 
ments in  the  most  popular  Blue  Cross  plan  would  pay  $5.55  more  per  month. 

Blue  Cross  rates  for  people  over  65  would  increase  18  per  cent  for  those  in 
group  plans,  in  which  an  employer  or  former  employer  pays  for  all  or  part  of 
Blue  Cross  coverage.  Rates  for  those  over  65  who  pay  for  their  own  Blue 
Cross  would  decrease  slightly. 

Blue  Cross  will  have  loaned  the  Genesee  Valley  Group  Health  Association, 
which  runs  the  Wilson  Health  Center,  $750,000  by  July  1,  according  to  Blue 
Cross's  managing  director,  David  W.  Stewart.  Of  that,  $145,000  will  be  in  se- 
cured loans,  with  the  center's  medical  equipment  as  collateral.  The  remainder 
will  be  in  unsecured  loans. 

Dr.  Joseph  A.  Sergent,  president  of  the  physicians  union  and  a  member  of 
the  AFL-CIO  health  commission,  said  Blue  Cross  shouldn't  use  its  funds  to 
finance  experimental  health  programs,  such  as  the  Wilson  Center,  "unless 
every  Blue  Cross  member  gets  a  chance  to  vote  on  it." 

"Why  should  all  Blue  Cross  subscribers  have  to  pay  for  the  Genesee  Valley 
Group  Health  Association  when  only  a  small  percentage  use  it?"  Sergent 
asked. 

He  also  criticized  Blue  Cross  for  not  providing  an  independently  audited  fi- 
nancial report. 

'•There  is  a  periodic  charade  of  a  request  for  a  rate  increase  by  Blue  Cross. 
This  is  a  poor  excuse  for  a  financial  statement,"  he  said.  "All  the  data  is  com- 
pany data." 

He  proposed  placing  Blue  Cross  in  receivership,  with  a  state-appointed  com- 
mission in  charge,  to  investigate  whether  Blue  Cross  is  losing  money. 

"We  don't  know  if  it  is  sound,"  he  said. 

Stewart,  of  Blue  Cross,  defended  the  corporation's  auditing  procedures  and 
offered  to  make  available  independently  audited  copies  of  its  financial  report. 

He  also  defended  Blue  Cross's  investment  in  the  group  health  plan.  Blue 
Cross  has  an  obligation  to  use  its  reserve  funds  to  spur  innovative  health  care, 
he  said,  rather  than  just  to  earn  money. 

Stewart  defended  the  proposed  rate  increase.  Blue  Cross  would  have  enough 
reserve  funds  to  operate  for  six-and-a-half  days  if  the  rate  increase  doesn't  go 
into  effect  July  1,  as  requested,  he  said.  Dr.  William  L.  Craver,  president  of 
the  county  medical  society,  said  the  society  supports  the  rate  increase  "with 
the  proviso  that  we  get  an  understanding  as  to  why  it  is  as  great  as  it  is. 

"The  public  understands  things  incorrectly.  They  think  physicians  control 
hospitals  and  Blue  Cross.  This  isn't  so." 

John  T.  Cullen,  administrator  of  the  plumbers'  union  health  plan,  said  his 
group  opposes  the  rate  increase  because  it  doesn't  know  if  the  financial  infor 
mation  supplied  by  Blue  Cross  to  .iustify  the  increase  is  accurate. 

He  also  questioned  the  use  of  Blue  Cross  funds  for  advertising. 

"Television  ads  are  not  needed,"  he  said.  "Their  commercials  are  in  bad 
taste  and  deceptive." 

Stewart  said  Blue  Cross  spent  $57,000  last  year  for  media  advertising. 

The  hearing,  held  in  the  Public  Safety  Building  auditorium,  was  called  by 
tlie  State  Insurance  Department,  which  has  the  responsibility  to  approve  or 
disapprove  the  rate  increase  request. 
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About  40  people  attended. 

Leo  C.  Morgillo,  senior  examiner  with  the  insurance  department,  and  Robert 
P.  Hall,  principal  actuary,  represented  the  state. 


Exhibit  11. — Prepared  Statement  of  Messrs.  Biblo  and  Dorsey 

Testimony  of  Robert  L.  Biblo,  President,  and  Joseph  L.  Dorset, 
M.D.,  Medical  Director,  Harvard  Community  Health  Plan 

My  name  is  Robert  L.  Biblo.  I  am  the  President  of  the  Harvard  Community 
Health  Plan  of  Boston,  Massachusetts.  With  me  today  is  Dr.  Joseph  L.  Dorsey, 
Medical  Director  of  the  Plan.  We  are  presenting  testimony  to  your  Subcommit- 
tee today  on  tlie  general  subject  of  competition  in  the  health  care  system,  and. 
in  particular  on  the  potential  role  of  Health  Maintenance  Organizations  in  the 
development  of  a  more  competitive  medical  marketplace. 

The  Harvard  Community  Health  Plan  is  a  prepaid  group  practice  (ppgp) 
plan  providing  comprehensive  services  to  over  37,000  residents  of  the  Greater 
Boston  area.  In  its  nearly  live  years  of  existence,  HCHP  has  experienced  first 
hand  the  difficulties  involved  in  starting  a  different  kind  of  system  from  the 
traditional  fee-for-service  model. 

We  believe  that  the  traditional  and  predominant  health  care  system  in  the 
United  States  today  has  a  number  of  characteristics  which  limit  the  ability  of 
the  system  to  operate  in  an  open,  competitive  market  fashion. 

Hospitals  are  presently  reimbursed  on  the  basis  of  the  costs  they  incur  in 
serving  the  public.  The  usual  marketplace  incentives  to  deliver  services  at  a 
lower  cost  are  very  weak,  if  present  at  all.  The  well  managed  hospital  is  una- 
ble to  retain  savings  generated  by  operating  efficiences  and  cannot,  therefore, 
reflect  its  efforts  at  cost  reductions  in  an  improved  service  program  for  its  pa- 
tients. 

Physicians  who  are  involved  in  direct  patient  care  are,  in  the  main,  reim- 
bursed on  a  fee-for-service  basis.  Fees  are  generally  established  through  profes- 
sional commitees  of  representatives  of  particular  specialties.  The  fee-for-service 
system,  to  the  extent  that  it  is  a  system,  does  not  face  the  stimulus  to  cost 
restraint  that  the  presence  of  a  competing  and  different  type  system  would 
force. 

Patients  are  generally  not  able  to  make  a  decision  between  various  providers 
based  on  adequate  data  about  the  range  of  alternatives  vailable.  The  need  for 
technical  expertise  in  making  such  decisions  forces  a  heavy  reliance  on  the 
person  whose  services  they  are  selecting. 

These  statements  are  not  intended  as  criticisms  of  the  fee-for-service  system 
per  se,  but  rather  of  the  lack  of  an  adequate  alternative  system  from  which 
consumers  might  choose.  It  is  questionable  how  much  competition  one  would 
want  to  promote  icithin  the  existing  system.  Competition  among  hospitals  has, 
for  example,  often  taken  the  form  of  expansion  programs,  not  always  in  clear 
relation  to  a  community  need.  Competition  on  fees  among  physicians  may  seem 
attractive  on  the  surface,  but  could  also  lead  to  a  degrading  form  of  commer- 
cialization of  the  profession. 

We  believe  that  competition  between  significantly  different  systems  of  care 
would,  on  balance,  have  a  healthy  effect.  If  consumers  could  be  given  clear 
and  accurate  information  about  such  matters  as  benefit  packages,  premium 
rates,  exclusions,  average  out-of-pocket  expenditures,  services,  etc.  for  both  a 
fee-for-service  plan  and  a  PPGP,  they  could  weigh  the  advantages  and  disad- 
vantages of  each  system  from  the  viewpoint  of  their  family  needs  and  prefer- 
ences. They  could  select  their  preferred  option.  In  such  a  situation,  each  sys- 
tem's success  in  the  market  would  depend  on  its  ability  to  offer  broader 
benefits,  lower  premiums,  fewer  exclusions,  and  higher  quality,  more  accessible 
services.  Consumers  could  express  their  satisfaction  or  dissatisfaction  with  ei- 
there  system  through  their  annual  dual  choice  option. 

We  would  not  favor  a  totally  unregulated  market.  Particularly  during  the 
period  in  which  PPGP's  were  just  developing,  there  would  be  need  for  regula- 
tion in  a  number  of  areas.  As  the  market  took  on  a  more  competitive  form, 
some  of  these  areas  might  no  longer  need  regulation.^ " 


1  Havishurst,    C.    C.    "Health    Maintenance   Organizations    and  the   Market  for   Health 
Services."  Law  and  Contemporary  Problems  .3.5  :  716-795.  1970. 

2  Havlghurst,    C     C.    "Regulation    of   Health   Facilities    and    Services   by  'Certificate-of- 
Need'."  Virginia  Law  Review  59  :  1143-1232,  1973. 

35-554 — 74 — pt.  3 7 


1508 

For  example,  we  believe  that  certificate-of  need  laws  are  required  to  control 
unnecessary  expansion  of  acute  hospital  bed  capacity,  and  to  direct  resources 
more  towards  a  balanced  system,  with  due  emphasis  on  ambulatory  services 
and  care  for  chronic  illnesses. 

Participation  in  areawide  health  planning  efforts  is  needed  to  help  bring 
care  to  areas  which  have  remained  underserviced.  Overall  rate  review  would 
be  necessary  for  some  time,  although  we  abhor  the  preoccupation  with  unit 
price  considerations  and  prefer  efforts  to  focus  on  overall  premium  rate  struc- 
tures for  a  full  range  of  services.  We  also  see  the  need  for  some  form  of  na- 
tional regulation  of  the  number  of  training  programs  for  physicians  according 
to  specialty  needs.  The  existing  arrangement  has  produced  a  significant  excess 
of  general  surgeons  while  failing  to  turn  out  adequate  numbers  of  primary 
care  physicians. 

Over  time  we  would  see  less  need  for  regulation  of  rates,  facility  construc- 
tion and  other  .specific  elements  of  the  system,  but  possibly  more  attention  to 
assuring  adequate  levels  of  quality  of  care.  In  an  open  market,  the  operating 
forces  should  act  to  push  the  competing  systems  in  the  direction  of  self-moti- 
vated rate  control,  balanced  facility  growth  and  expanded  benefit  coverage. 
Whether  they  would  also  stimulate  adequate  quality  standards  is  not  clear.  In 
this  area,  it  is  far  more  difiicult  for  the  consumer  to  be  well  informed  and 
quality  assurance  programs  might  actually  grow  in  importance. 

We  have  been  asked  to  comment  specifically  on  any  artificial  restraints  to 
entr  yinto  the  marketplace.  You  are  well  aware  of  the  many  state  laws  which 
have,  in  one  way  or  another,  hindered  the  incorporation  and  development  of 
PPGP's. 

Some  have  worked  by  requiring  that  a  majority  of  physicians  in  the  areas 
be  involved  in  the  Plan.  Recalling  the  PPGP's  are  in  many  respects  a  different 
and  competing  system,  this  requirement  would  obviously  be  destructive  to  the 
neophyte  PPGP.  The  HMO  Act  of  1973  addressed  these  state  laws  at  least  for 
those  HMO's  which  receive  federal  certification. 

A  number  of  other,  more  subtle  barriers  still  persist.  Many  physicians  in 
practice  are  not  geared  to  practicing  on  a  salaried  basis  in  a  group  setting. 
Developing  HMO's  have  to  contend  with  what  could  be  described  as  a  "physi- 
cian monopoly".  Many  prepaid  group  practice  programs  today  remain  on  the 
drawing  board.  One  of  the  major  reasons  they  are  not  operational  is  their  ina- 
bility to  recruit  physicians.  Medical  societies  sometimes  find  it  diflBcult  to  re- 
main neutral  when  faced  on  the  local  level  with  the  realistic  possibility  of  a 
competing  system  to  fee-for-service.^ 

When  the  HCHP  was  developing  its  new  program  in  Cambridge,  the  major 
opposition  to  expansion  came  from  local  physicians.  Because  the  Plan  was  al- 
ready well  established,  this  opposition  was  not  crippling.  If  this  is  what  an  ex- 
isting, organized  program  faces  it  does  not  take  much  imagination  to  under- 
stand what  programs  in  other  areas  of  the  country  will  have  to  face. 

In  a  PPGP  system,  the  Physicians'  Group  assumes  overall  responsibility  for 
using  the  enrollees  premium  dollars  in  the  most  effective  manner.  In  contrast 
with  the  fee  system,  fewer  dollars  are  spent  on  inpatient,  hospital-based  care ; 
fewer  surgical  procedures  are  performed.  More  dollars  are  spent  on  ambula- 
tory care  and  on  preventive  services. 

Dr.  John  Bunker  has  pointed  out  *  that  there  is  a  strong  dynamic  operating 
w^ithin  the  medical  system  which  favors  active  intervention  in  many  situations 
in  which  the  evidence  favoring  such  intervention  over  a  more  conservative  and 
watchful  approach  is  equivocal.  Both  physicians  and  patients  get  uncomforta- 
ble if  every  possible  action  isn't  being  taken  despite  the  fact  that  non-interven- 
tion may  be  a  preferable  course. 


3  Dr.  Ernest  B.  Howard,  Executive  Vice  President  of  the  AMA,  In  a  May  20,  1974 
letter  to  the  editor  of  American  Medical  News  called  upon  the  Board  of  Trustees  of 
the  AMA  to  .  .  .  "unite  to  face,  with  the  entire  profession,  the  awesome  problems 
before  us.  Governmentally  mandated  peer  review,  the  HMO  attack  on  fee-for-service 
(emphasis  ours),  the  intense  push  for  transformation  of  the  health  Industry  into  a 
public  utility  with  oppressive  regulatory  controls,  the  imminence  of  national  health 
insurance,  and  the  frustrating  confrontations  with  government  that  this  portends-all  of 
these  dire  threats  to  our  professional  freedom  demand  a  strong  AMA  and  a  united 
profession." 

*  Bunker,  J.  B.  "Are  There  Too  Many  Surgeons?"  The  Anesthesiologist  and  the 
Surgeon.  Boston  :  Little  Brown  Co.,  1972. 
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Recent  evidence  that  physicians  and  their  wives  undergo  considerably  more 
surgical  procedures  than  lawyers,  ministers,  and  businessmen  emphasizes  that 
the  issue  is  not  simply  that  of  the  ignorant  consumer. ^ 

Wlien  a  PI»GP  produces  fewer  surgical  procedures  and  fewer  hospitalizations 
what  will  the  reaction  of  the  local  PSRO  be?  Will  there  be  pressures  to  con- 
form with  standards  derived  from  a  fee-f or  service  system? 

With  this  background  in  mind,  we  would  like  to  turn  now  to  the  legal  con- 
text in  which  PPGP  plans  are  developing. 

By  and  large  in  the  country  there  is  not  proper  recognition  of  the  fact  that 
there  are  now  two  systems  of  care.  This  can  be  seen  most  clearly  and  is  most 
harmful  when  it  comes  to  patterns  of  reimbursement  under  federal  programs. 
Medicare  is  the  clearest  present  example  and,  without  adequate  recognition  of 
the  different  systems  in  existence,  this  pattern  could  be  even  more  disasterous 
in  National  Health  Insurance  schemes.  Reimbursement  for  provider  institu- 
tions is  determined  on  a  uniform  cost-related  basis.  Reimbursement  for  ambu- 
latory services  is  on  a  unit  of  service  basis.  HMO's  are  not  rewarded  for 
efficiency  resulting  from  good  management  both  administratively  and  in  deliv- 
ering health  services.  The  HMO's  are  not  provided  adequate  incentives  for 
achieving  savings  by  reducing  hospital  use,  savings  that  could  be  used  to  im- 
prove operations,  provide  broader  benefits  or  hold  the  line  on  premium  in- 
creases. If  appropriate  recognition  existed  of  the  two  systems  of  care,  PPGP's 
would  be  paid  on  a  true  capitation  rate  basis  as  they  are  in  the  private  sector, 
at  a  level  competitive  wi*^!!  other  provider  systems.  The  HMO  would  be  permit- 
ted to  retain  savings  within  pre-determined  guidelines  that  guarantee  to  HMO 
members  that  they  will  receive  benefits  in  one  form  or  another  from  the  sav- 
ings. This  point  bears  particular  attention  since  the  very  economic  foundation 
of  prepaid  group  practices  is  at  stake. 

The  most  important  federal  legislation  affecting  HMO's  is,  of  course,  the  rec- 
ently enacted  Health  Maintenance  Organization  Act  of  1973. 

Passage  of  the  HMO  Act  represented  a  significant  departure  of  the  federal 
government  from  its  previous  position,  most  clearly  articulated  in  the  original 
Medicare  Act,  of  non-interference  with  the  existing  arrangements  for  the  deliv- 
ei-y  of  health  services.  The  HMO  Act  reflects  the  desire  of  a  large  segment  of 
Congress  to  introduce  changes  in  the  organizational  structure  through  which 
services  are  delivered  and,  we  believe,  to  create  a  form  of  competition  for  the 
traditional  fee-for-service  system  of  care  which  predominates  on  the  American 
scene.  It  gives  explicit  statutory  recognition  to  PPGP's. 

The  HMO  Act  is  a  complex  piece  of  legislation.  Although  intended  to  stimu- 
late the  growth  and  expansion  of  prepaid  group  practice  plans  and  foundations 
for  medical  care,  its  actual  impact  is  still  very  difiicult  to  foresee. 

To  understand  the  Act  one  must  appreciate  the  legislative  and  political  con- 
text in  which  it  evolved.  A  number  of  the  HMO  supporters  in  the  Congress 
acted  with  a  broader  agenda  in  mind.  The  mandatory  benefit  package  was  rec- 
ognized as  a  potential  forerunner  to  the  benefit  packages  for  National  Health 
Insurance  plans.  This  expectation  has  already  been  realized  in  the  form  of  the 
proposed  benefit  packages  for  both  the  Kennedy-Mills  and  the  Administration's 
proposals  for  National  Health  Insurance.  Taken  in  this  context,  it  becomes 
easier  to  understand  the  pressures  that  were  generated  for  a  very  broad  bene- 
fit package,  for  open  enrollment  and  for  community  rating. 

The  Bill  was  caught  in  a  certain  amount  of  crossfire  from  competing  special 
interest  groups.  Groups  which  had,  frankly,  limited  interest  in  the  growth  or 
survival  of  prepaid  group  practice  plans  pressed  for  the  inclusion  within  the 
mandatory  benefit  package  of  services  that  represented  their  special  interests. 
Examples  include  eye  examinations,  preventive  dental  services  for  children, 
services  for  alcoholics,  and  short-term  mental  health  services. 

Concern  about  the  potential  for  profit  making,  skimming  and  deliberate  un- 
der-utilization  resulted  in  a  Bill  designed  to  protect  the  public  against  "the 
bad  guys."  These  fears  have  some  degree  of  realistic  basis  and  they  were 
fanned  by  HMO  opponents. 

Perhaps  the  most  important  section  of  the  entire  Bill  is  Section  1310  (Em- 
ployees' Health  Benefit  Plans).  Every  employer  who  is  covered  under  the  Fair 
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Labor  Standards  Act,  and  who  employs  25  or  more  individuals,  is  required  to 
offer  employees  the  option  to  elect  membership  in  qualified  health  maintenance 
organizations. 

In  the  past,  new  plans  have  experienced  considerable  difficulty  in  persuading 
employers  of  the  advamtages  of  offering  a  new  system  on  a  dual  choice  basis 
to  their  employees.  Employers  have  wanted  to  wait  until  a  plan  was  well  es- 
tablished in  the  connnunity.  They  have  balked  at  the  administrative  burden 
they  anticipated  in  having  to  offer  two  alternative  health  benefit  packages,  at 
the  unknown  aspects  of  new  systems  and  at  the  reaction  they  may  face  when 
those  employees  who  do  not  elect  the  PPGP  observe  the  much  broader  benefit 
package  that  is  offered  their  fellow  workers. 

The  mandatory  dual  choice  section  states  that  the  decision  about  access  to 
health  maintenance  organizations  will  no  longer  be  made  by  management,  but 
will  be  left  to  the  discretion  of  the  individual  wage  earner.  Yet  no  one  is 
forced  to  join  who  does  not  so  choose.  As  an  example  of  its  expected  impact, 
HCHP  anticipates  a  four  fold  increase  in  the  number  of  Boston  employers  of- 
fering the  Plan  during  the  next  twelve  months. 

AVe  believe  that  the  mandatory  dual  choice  provision  will  prove  a  major  con- 
tribution to  the  growth  of  those  PPGP's  which  are  able  to  qualify  for  federal 
HMO  certification. 

The  HMO  Act  provides  four  categories  of  monies  to  developing  plans.  Grants 
for  feasibility  studies,  for  planning  and  for  initial  development,  totalling  up  to 
$1.35  million,  are  available.  These  funds  would  be  expected  to  bring  the  pro- 
gram to  the  point  of  becoming  operational. 

Grant  monies  are  not  provided  to  underwrite  construction  costs  or  the  inevi- 
table operating  deficit  that  prepaid  group  practice  plans  incur  before  reaching 
a  self-sustaining  level  of  membership.  However,  loan  monies  are  available  up 
to  a  total  of  two  and  a  half  million  dollars  for  a  three-year  period. 

While  these  monies  are  not  likely  to  be  adequate  to  cover  in  toto  the  deficits 
and  facility  costs  that  plans  will  experience,  combined  with  resources  that  an 
HMO  may  be  able  to  recruit  from  other  sources,  they  should  provide  a  consid- 
erable stimulus  to  HMO  development. 

Thirdly,  State  Laws  or  regulations  which  in  the  past  have  impeded  the  es- 
tablishment of  HMO's  are  overridden  in  the  case  of  those  HMO's  which  re- 
ceive federal  certification.  This  section  also  overrides  laws  which  prohibit 
advertising  liy  HMO's. 

The  HMO  Act  also  contains  a  number  of  sections  which,  if  required  only  of 
HMO's  and  not  of  other  entities  offering  health  insurance  benefits  in  the  mar- 
ketplace, can  be  expected  to  significantly  hamper  the  HMO  movement.  In  par- 
ticular, new  plans,  already  faced  with  innumerable  startup  obstacles,  may  find 
tliemselves  unable  to  present  a  competitive  premium  structure  to  employee 
groups  offering  dual  choice.  Our  experience  suggests  that,  regardless  of  the 
comprehensiveness  of  the  benefit  package  and  the  excellence  of  the  program,  it 
is  very  difficult  to  market  an  HMO  to  families,  if  the  premium  is  more  than 
$5.00  per  month  higher  than  their  existing  package,  and  practically  impossible 
if  the  premium  differential  exceeds  $10/month. 

The  major  section  of  the  Bill  which  will  force  the  premium  upwards  is  that 
which  spells  out  the  broad  range  of  health  services  required  as  mandatory  ben- 
efits. 

In  most  communities,  existing  prepaid  group  practice  plans  offer  a  range  of 
prepaid  benefits  that  is  broader  than  the  competing  packages  offered  by  Blue 
Cross-Blue  Shield  and  private  insurance  companies.  However,  the  particular 
benefit  packages  vary  considerably  by  individual  community.  Communities  vary 
greatly  in  the  level  of  benefits  that  have  been  negotiated  by  employee  groups. 
In  a  community  where  the  prevailing  health  insurance  packages  cost  $70.00 
per  family  per  month,  the  mandatory  benefit  package  will  cause  little  problem. 
In  communities  where  the  average  benefit  package  runs  $40  to  $45  per  family 
per  month,  the  cost  of  the  HMO  required  basic  health  services  (estimated  at 
$60  to  $75  per  family  per  month)  is  likely  to  place  the  HMO  in  a  uon-competi- 
,tive  price  range. 

The  situation  is  further  complicated  by  the  influence  a  high  premium  rate 
structure  has  on  the  selection  process  in  a  dual  choice  situation.  The  rate  goes 
a  long  way  toward  setting  the  level  of  risk  of  enrollees.  Programs  which,  in 
comparison  with  other  entities  in  their  locale  have  both  a  much  broader  bene- 
fit package  and  a  much  higher  premium,  will  be  selected  by  individuals  who 
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are  at  high  risk.  People  with  serious  chronic  illnesses,  or  known  unattended 
medical  and  surgical  problems,  requiring  expensive  care,  are  the  very  ones  wlio 
will  recognize  the  immediate  benefit  of  a  comprehensive  system  of  coverage 
with  limited  exclusion  and  co-payment  features,  and  will  not  be  dissuaded  by 
a  higher  premium.  Thus,  a  vicious  cycle  will  ensue.  Because  of  a  high  pre- 
mium, adverse  risk  selection  will  occur,  utilization  rates  will  be  higher  than 
average  and,  therefore,  next  year's  premium  even  higher. 

In  contrast,  the  experience  of  PPGP's  to  date  has  shown  that,  where  the 
benefit  coverage  has  been  broader  but  the  premium  competitive,  the  degree  of 
adverse  risk  selection  which  the  prepaid  groups  have  experienced  in  compari- 
son with  the  level  of  risk  of  eurollees  in  Blue  Cross-Blue  Shield  or  insurance 
company  plans,  has  not  proven  intolerable.  A  recent  study  *^  of  the  health  sta- 
tus of  members  of  various  types  of  insurance  plans  at  their  time  of  entry, 
showed  that  the  PPGP  did  attract  people  with  more  chronic  illness.  Yet  the 
difference  was  small  enough  that  the  PPGP  members  still  experienced  lower 
hospital  use  rates. 

In  order  to  attempt  to  keep  their  premiums  competitive,  prepaid  groups  may 
be  forced  to  cut  back  on  certain  benefits  their  enrollees  have  been  accustomed 
to  receiving  in  order  to  move  the  available  premium  dollar  into  the  areas  man- 
dated by  the  benefit  package. 

The  result  of  requiring  such  a  broad  benefit  package  in  all  communities  may 
be  that  HMO's  will  have  a  particular  difficulty  in  starting  within  the  very 
communities  where  we  would  all  like  to  seem  them  begin.  In  industries  that 
have  poor  fringe  benefits,  with  few  dollars  on  the  table,  the  employees  will  be 
unable  to  afford  the  cost  of  such  a  broad  benefit  package. 

Secondly,  HMO's  must  "have  an  open  enrollment  period  of  not  less  that  30 
days  at  least  once  during  each  consecutive  12-month  period  during  which  en- 
rollment period  it  accepts,  up  to  its  capacity,  individuals  in  the  order  in  which 
they  apply  for  membership."  This  section,  in  essence,  provides  that  individuals 
who  may  have  been  unable  to  obtain  health  insurance  coverage  in  their  com- 
munity because  of  adverse  health  problems  must  be  offered  the  opportunity  to 
join  the  HMO. 

Thirdly.  HMO's  are  required  to  charge  the  same  premium  rate  to  all  their 
enrollees  for  equivalent  benefit  coverage,  i.e.,  to  use  community  rating.  Experi- 
ence rating,  i.e.,  the  tailoring  of  an  employee  group's  premiums  to  the  expected 
rate  of  utilization  and  cost,  is  prohibited.  The  existent  third  parties  can  con- 
tinue to  present  relatively  attractive  premium  structures  to  low-risk  groups 
through  experience  rating.  Thus,  in  the  low-risk  groups  which  might  provide  a 
more  balanced  membership,  the  premium  differential  created  by  the  high  level 
of  benefits  will  be  magnified  by  the  competition's  use  of  experience  rating. 

We  would  like  to  emphasize  that  our  problems  with  these  sections  of  the  Act 
do  not  reflect  differences  of  opinion  on  the  objectives  sought  by  the  Bill.  In 
each  case,  the  principle  is  correct.  The  problem  we  see  is  in  the  selective  appli- 
cation of  the  principle  to  only  one  of  the  systems  that  is  operating  in  a  price 
sensitive  market. 

The  existing  prepaid  group  practice  plans  have  been  strong  advocates  of 
broad  benefit  coverage  and  community  rating.  At  a  time  when  new  PPGP's  are 
struggling  to  expand  into  new  areas  of  the  country,  they  have  been  selected 
out  to  meet  certain  standards  that  no  one  else  in  the  marketplace  is  required 
to  meet. 

It  is  particularly  critical  for  HMO's  to  be  developed  at  a  time  when  passage 
of  a  national  health  insurance  program  is  viewed  as  near  at  hand.  Experience 
with  Medicare  and  Medicaid  has  demonstrated  that  expansion  of  benefit  cover- 
age, without  corresponding  changes  in  the  delivery  system,  produces  a  sharp 
upswing  in  costs.  Furthermore,  experience  in  other  countries  suggest  that  the 
institution  of  a  national  financing  program  tends  to  freeze  evolution  in  the 
structure  of  the  delivery  system.  In  this  light,  it  is  imperative  that  HMO  de- 
velopment be  promptly  encouraged  in  order  that  competing  types  of  delivery 
systems  would  be  accepted  as  essential  elements  in  a  natuonal  scheme. 

Either  the  requirements  of  health  maintenance  organizations  should  be  modi- 
fied, or,  more  appropriately,  legislation  should  be  introduced  promptly  to  re- 
quire any  entity  offering  health  insurance  in  the  United   States  to  meet  the 
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same  standards  of  excellence.  Were  that  to  happen,  the  established  prepaid 
groups,  witli  their  greater  ability  to  control  costs  and  to  provide  a  broad  range 
f>f  services,  would  be  able  to  compete  in  the  mai'ketplace.  New  plans  would 
face  the  challenge  of  rising  or  falling  primarily  on  their  own  merits. 

Mr.  Chairman,  I  am  concerned  that  the  HMO  field  is  now  playing  the  num- 
bers game.  Some  organizations  which  are  still  aspiring  to  become  true  HMO's, 
or  are  serving  very  few  prepaid  patients  are  now  being  counted  as  HMO's. 
HMO's  are  still,  in  fact,  not  available  to  the  vast  majority  of  American  people. 
Expansion  is  limited  by  financial  constraints  and  because  of  manpower  limita- 
tions. There  is  another  factor :  we  have  not  been  able  to  place  medical  care  in 
proper  perspective.  People  still  receive  their  medical  care  needs  being  met  by 
systems  that  have  long  since  been  non-existent.  Marcus  Welby  and  Ben  Casey 
do  not  represent  typical  American  medicine.  Public  education  programs  ex- 
plaining group  practice,  routine  illnesses  and  what  constitutes  medical  emer- 
gencies are  essential.  In  areas  of  the  country  where  there  is  simply  no  access 
to  medical  care,  we  have  the  need  to  find  the  financing  mechanism  and  appro- 
priate manpower  mix  to  provide  care  for  thousands  who  are  medically  de- 
prived. Peoples'  perceptions  have  to  be  based  on  facts  not  fallacies.  Injections 
and  tests  are  sometimes  demanded  but  medically  uncalled  for.  Consumer  edu- 
cation that  works  is  needed  in  order  to  change  the  culture  of  seeing  a  doctor 
for  instant  cure,  but  rather  educating  consumers  to  understand  their  medical 
needs  better  and  to  recognize  an  appropriate  pathway  to  securing  good  and  hu- 
mane care. 

Major  planning  institutions  state  that  many  communities  have  overbedded 
hospitals  while  some  areas  of  the  country  suffer  from  a  lack  of  adequate  re- 
sources. It  will  be  no  small  task  cleaning  up  this  situation.  Inappropriate  hos- 
pital competition  not  only  for  expensive  equipment  but  to  fill  beds  has  fostered 
waste  and  inefficiency  and  has  been  a  factor  in  health  care  cost  spiralling  at 
an  inflationary  rate  that  is  far  ahead  of  the  general  economy.  Organizations 
and  management  skills  that  are  routine  in  other  aspects  of  the  business  world 
are  lacking  in  the  health  care  system.  Optimal  use  of  the  health  care  dollar  is 
made  impossil)le  Ity  lack  of  an  organized  system  of  care.  We  believe  that  well 
planned  and  W€>11  run  HMO's  can  help  correct  these  problems. 

Mr.  Cliairman,  we  wish  to  thank  you  for  the  opportunity  to  appear  before 
this  committee.  This  concludes  our  prepared  statement  and  Dr.  Dorsey  and  I 
will  be  pleased  to  try  to  answer  any  of  the  questions  you  and  the  committee 
may  have. 


Exhibit  12. — Letter  From  Dr.  McCaffrey  lie  Mandatory  AMA  Membership 

Requirement  in  ycio  York  State 
Hon.  Philip  Hart, 

Chairman,  f'./Sf.  Senate  Antitrust  Snhcommittce, 
Washington..  B.C. 

Dear  Senator:  I  was  very  interested  to  read  that  your  subcommittee  will  be 
investigating  the  pressures  exerted  on  medical  practice  by  county,  state  and 
national  medical  societies. 

I  hope  that  the  committee  will  find  it  within  its  purview  to  look  into  a  re- 
cent situation  that  occurred  in  New  York  State.  The  State  medical  society 
voted  to  require  all  members  of  local  medical  societies  to  belong  to  the  Ameri- 
can Medical  Association  although  members  of  the  Ontario  County  Medical  So- 
ciety voted  against  it  by  a  plurality  of  about  90  per  cent. 

Tl>e  effect  of  this  requirement  is  to  further  restrict  independent  medical 
practice  in  New  York  State.  It  pressures  the  independent  physician  to  give 
moral  and  financial  support  to  an  organization  whose  policies  might  not  be  in 
the  best  interests  of  his  patients  or  himself.  The  physician,  of  course,  could  de- 
cline to  conform.  The  cudgel,  however,  is  that  without  affiliation  in  the  county 
and  state  medical  society  tlie  physician  has  difficulty  obtaining  professional  lia- 
l)ility  insurance,  a  neat  little  working  agreement  between  the  insurance  compa- 
nies and  the  medical  establishment. 

I  consider  this  the  most  blatant  kind  of  pressure  and  believe  it  adversely  af- 
fects quality,   independent  medical   services.   I   hope   this   matter  will   receive 
attention  from  your  committee. 
Sincerely, 

Jane  C.  McCaffrey,  M.D. 
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State  of  New  York, 
County  of  Ontario,  is  : 

Before  me  this  25tli  day  of  Jlay,  1974,  personally  appeared  Jane  C.  Mc- 
Caffrey, to  me  known  and  known  to  me  to  be  the  person  who  executed  the  fore 
going  letter  and  she  duly  acknowledged  the  execution  thereof. 

Lynn  E.  Uhl. 
Notary  Public. 
Commission  No.  9409280.  County  of  Ontario,  State  of  New  York,  Commission 
Expires  3-30-76. 

Geneva,  N.Y.,  May  2^,  197^ 

Dear  ilR.  Sharp  :  Some  of  the  documentation  has  been  difficult  to  get  be- 
cause so  many  people  left  early  for  the  holiday.  I  did  confirm  by  phone  with 
the  president  of  the  local  society  that  membership  in  the  AMA  will  be  manda- 
tory for  all  members  of  local  societies  as  of  Jan.  '75.  It  apparently  works  by  a 
delegate  system,  and  although  our  county  delegates  voted  against  the  proposal, 
it  was  carried  by  the  state  body  and  affects  all  local  societies,  which  are  auto- 
matically part  of  the  state  group.  The  local  president  was  not  sure  member- 
ship was  mandatory  for  insurance  purposes.  I  called  my  insurance  agent  and 
he  didn't  know  either  (I  guess  no  one  has  tried  not  being  a  member  and  get- 
ting insurance)  but  he  will  check  it  out  for  me. 

The  situation  with  insurance  is  complicated.  There  are  few  carriers  willing 
to  write  professional  liability,  I  thnk  not  more  than  two  in  this  state.  One  of 
them,  the  biggest  I  think,  has  a  group  plan  open  only  to  members  of  the  state 
and  local  medical  societies.  I  originally  joined  with  this  policy  in  mind  but 
later  decided  to  take  out  Aetna's  policy  instead.  I  specifically  remember  being 
asked  by  my  insurance  agent  if  I  was  a  member  of  the  society,  but  don't  know 
what  would  have  happened  if  my  answer  had  been  negative.  In  Maryland, 
where  I  lived  imtil  a  year  ago,  I  was  told  I  had  to  be  a  member  of  some  na- 
tional and  local  medical  organization  in  order  to  get  professional  liability  in- 
surance through  AETNA.  I  joined  the  American  Medical  Women's  Association 
and  that  apparently  satisfied  them. 

I  can  get  minutes  of  the  meetings  we  spoke  of,  but  not  in  time  to  include 
here.  I  didn't  keep  my  copies,  and  cannot  get  duplicates  until  Tuesday. 

Will  send  more. 

Jaxe  C.  McCaffrey,  M.D. 

Exhibit  13.— Letter  From  Dr.  I?i(sh  Re  Controls  Placed  Upon  Fields  of  Radiology, 

Pathology,   and  Anesthesiology 

S.  Petersburg,  Fla.,  May  22, 197Jf. 
Dean  Sharp, 

Attorney.  Senate  Anti-Trust  Subcommittee, 
Washington,  D.C. 

Dear  Mr.  Sharp:  I  write  in  regards  to  the  Senate  Subcommittee  on  Anti- 
Trust  Medical  Matters.  The  medical  fields  of  Radiology,  Pathology,  and  Anes- 
thiology  have  by  in  large,  throughout  the  country,  been  operated  as  medical 
monopolies  because  the  hospital  governing  boards  found  these  specialties  to  be 
susceptible  to  control.  Once  the  hosptial  in  a  given  locality  and  generally 
across  the  country  hat)  v-stablished  this  type  of  leverage  over  the  particular 
field,  the  chief  Radiologist  or  chief  Pathologist  or  chief  Anesthesiologist  in  the 
particular  field  at  that  hospital,  had  to  go  along  with  it  and  did  indeed  go 
along  with  it  simply  because  it  was  to  his  financial  and  professional  advantage 
to  go  along  with  it  and  it  would  have  been  extremely  disadvantageous  not  to 
go  along  with  it.  The  reason  this  monopolistic  control  has  arisen  for  example 
in  Radiology,  is  that  the  Radiologist  does  not  admit  the  patient  to  the  hosptial 
nor  does  the  discharge  the  patient  from  the  hospital,  such  as  does  the  surgeon, 
general  practioner,  internist,  pediatrician,  or  obstetrician.  The  Radiologist  sees 
the  patient  after  the  patient  gets  to  the  hospital  and  does  not  have  general 
control  of  the  patient  as  does  the  admitting  attending  physician. 

The  admitting  attending  physician  is  able  to  say  to  the  hospital  administra- 
tor that  if  he  doesn't  like  the  way  the  hospital  is  run  or  particularly  if  he 
does  not  like  the  way  the  Radiology  or  Pathology  Department  is  run  "that  he 
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will  take  the  patient  to  another  hospital.  Thus  the  hospital  is  subject  to  lever- 
age by  the  admitting  physician  and  has  merely  controlled  the  Radiologist  and 
Pathologist  in  an  attempt  to  pacify  the  wishes  of  the  admitting  physician.  In 
this  regards  ti  seems  that  the  function  of  the  hospital  administrator  is  to  keep 
the  hospital  in  the  black  and  this  he  does  by  keeping  it  full. 

Once  the  system  came  into  being  the  Radiologist  was  paid  either  on  a  salary 
basis  or  was  paid  on  either  a  percentage  arrangement  of  the  gross  billings  or 
gross  collections  as  the  case  may  be,  or  was  allowed  to  bill  separately  for  the 
professional  portion  of  the  radiology  exam.  The  hospital  then  used  the  carrot 
and  stick  approach  particularly  in  the  percentage  arrangement  or  in  the  sepa- 
rate billing  arrangement  by  giving  the  Chief  Radiologist  the  parogative  of  col- 
lecting all  of  the  money  done  for  all  of  the  Radiology,  not  only  his  own  profes- 
sional fees  l)Ut  the  professional  fees  of  the  other  Radiologists  as  well.  If  there 
was  a  percentage  arrangement  the  hospital  administrator  as  well.  If  there  was 
a  percentage  arrangement  the  hospital  administrator  perhaps  entered  into  a 
fee-splitting  arrangement  with  the  Chief  Radiologist  to  disperse  his  30  or  28% 
amongst  himself  and  amongst  the  assistant  Radiologists  as  he  the  Chief  Ra- 
diologist saw  fit.  He  allowed  encroachment  upon  the  other  Radiologists  fees 
based  upon  what  the  traffic  would  bear.  This  approach  has  been  grossly  fos- 
tered by  both  the  American  Hospital  Association  and  the  Catholic  Hospital  As- 
sociation. (I  am  a  Catholic) 

The  hospital  was  able  to  make  this  bargin  stock  by  assigning  the  radiology 
cases  to  the  Radiologist  of  their  choice  particularly  in  a  private  hospital,  in 
w^hich  you  have  the  privilege  to  practice  medicine  if  you  are  appointed  but  no 
right  to  practice  medicine. 

In  the  public  hospital  the  Administrator  made  it  stick  even  though  the  phy- 
sician had  the  right  to  practice  medicine  in  the  hospital.  The  hospital  claimed 
it  had  the  7-ight  to  assign  all  of  the  unassigned  radiology  cases.  An  unassigned 
case  is  one  in  which  the  attending  physician  does  not  ask  a  particular  radiolo- 
gist to  do  the  radiology  on  that  particular  patient.  The  unassigned  cases 
amount  to  more  than  99%  so  that  in  effect  the  assignment  of  cases  is  a  virtual 
monopoly. 

This  monopoly  enriched  the  Chief  Radiologist  and  I  think  that  hospitals 
have  generally  made  it  clear  that  the  Radiologist  would  reatin  his  position  as 
long  as  he  was  pliable  at  the  proper  time.  In  case  there  was  a  law  suite  aaginst 
the  hospital  the  Radiologist  was  in  effect  in  their  pocket  and  could  not  testify 
contrary  to  the  hospital  without  incurring  the  rath  of  the  hospital  governing 
board  and  perhaps  being  removed  from  his  position.  If  lie  were  removed  he 
would  then  have  to  go  out  an  seek  a  position  in  which  he  would  probably  have 
to  start  over  as  an  assistant  Radiologist  and  knowing  how  badly  he  was  hook- 
ing his  assistant  Radiologist  he  very  strongly  hesitated  to  do  that,  as  well  as 
having  the  dislocation  of  picking  up  and  moving  his  family  and  selling  hia 
house  and  etc.  and  etc. 

Recently  I  testified  here  in  St.  Petersburg  in  a  case  in  which  the  physiciar. 
missed  a  diagnosis  of  tuberculosis.  (Jewell  M.  Dunning  v.  Minas  Joannides 
Jr.,  M.D. )  The  suit  was  against  a  surgeon.  A  Radiologist  who  does  the  Ra- 
diology at  the  hospital  where  the  surgeon  practices  and  where  I  understand 
the  surgeon  either  does  or  did  own  a  large  portion  of  the  hospital  stock,  did 
apparently  give  rather  favorable  testimony  to  the  surgeon.  I  did  not  hear  the 
particular  Radiologist's  testimony  but  I  have  reason  to  believe  that  his  testi- 
mony if  s.rutinized  carefully,  would  not  bear  close  inspection  as  to  objectivity. 

This  arrangement  also  allowed  the  attending  physician  to  exert  influence 
upon  the  Radiologist  or  Pathologist.  At  times  there  are  many  kinds  of  malig- 
nancies which  can  be  treated  either  by  radiation  or  by  surgery.  As  the  surgeon 
sees  the  patient  first  however  he  usually  gets  the  opportunity  to  do  the  sur« 
gery,  even  though  this  is  more  hazardous  generally  speaking  then  radiation 
therapy  and  also  despite  the  fact  that  radiation  therapy  is  usually  much  less 
expensive  and  usually  does  not  require  a  great  deal  if  any  hospitalization. 
Nevertheless  as  long  as  surgeons  are  in  the  role  of  being  attending  physicians 
and  the  Radiologist  can  only  advise  or  consult  and  then  can  do  so  providing 
he  does  not  anger  any  one  that  might  report  him  to  the  governing  board, 
where  upon  he  might  loose  his  position,  then  the  current  situation  will  prevail. 
The  remedy  for  tins  is  to  have  a  tumor  board  in  which  the  opinion  can  be 
openly  given  and  written  down  ahead  of  time  so  that  if  the  wrong  course  of 
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action  is  choosen  the  individual  physician  or  surgeon  can  then  be  held  account 
able  for  his  actions. 

It  is  also  a  medical  truism  that  the  Chief  Radiologist  must  be  at  least  in  ap- 
pearances be  the  smartest  of  the  individual  Radiologists.  If  he  has  an  assist- 
ant Radiologist  that  does  better  work  than  he  does,  the  assistant  Radiologist 
will  very  probably  be  unemployed  as  he  must  not  embarrass  the  Chief.  For 
this  reason  I  think  that  Radiology  does  not  advance  as  fast  as  it  otherwise 
might. 

In  several  radiology  situations  in  St.Louis,  and  also  in  those  here  in  St.  Pe- 
tersburg and  Dunedin,  Florida,  I  have  attempted  to  insist  upon  full  radiology 
fees  rather  than  having  these  fees  split  either  with  the  hospital  or  with  other 
Radiologists  and  for  insisting  upon  these  conditions  I  have  been  asked  to  leave 
these  practices  of  radiology  several  times. 

In  1965  I  sued  the  City  of  St.  Petersburg  and  the  city  operated  Mound  Park 
Hospital  (Bayfront  Medical  Center),  in  an  attempt  to  breakup  the  monopoly 
were  by  the  hospital  assigned  all  of  the  \inassigned  Radiology  cases  to  Doctor 
Robert  N.  Price.  I  was  unsiiccessful  in  my  suite  in  circuit  court  and  I  ap- 
pealed it  to  the  Appeal  Court  which  also  turned  down  my  appeal.  I  charge  the 
City  with  operating  a  monopoly  and  in  doing  so  maintaining  a  high  price 
schedule  and  reducing  the  quality  of  radiology  by  reducing  the  number  of  Ra- 
diologist who  could  practice  and  there  by  limiting  free  and  open  competition.  I 
demonstrated  my  own  price  schedule  at  being  lower  then  their's  and  the  fact 
that  I  paid  city  property  taxes  to  support  the  city  hospital  to  have  it  compete 
against  me.  The  Court  decided  that  I  could  do  any  radiology  case  in  which  I 
was  named  as  the  participating  Radiologist  biit  the  unassigned  radiology  cases 
would  all  be  contracted  to  Doctor  Price.  Please  find  the  enclosed  newspaper 
clippings,  regarding  the  financial  plum  involved  in  the  medical  monopoly. 

I  charged  the  hospital  with  being  engaged  in  the  corporate  practice  of  medi- 
cine by  in  effect  having  a  large  quantity  of  leverage  over  the  individual  Ra- 
diologist l)y  either  locking  him  in  at  a  fancy  fee,  or  if  he  lost  the  contract  by 
locking  him  out.  The  hospital  claimed  that  the  Radiologist  was  an  independent 
contractor  but  it  was  my  contention,  and  still  is,  that  with  this  large  financial 
plum  in  front  of  him  the  Radiologist  is  at  least  potentially  compromised  in  the 
event  of  any  difficult  contention  with  the  hospital  governing  board  or  other 
physicians.  The  contracting  Radiologist  must  maintain  the  blessing  of  the  hos- 
pital governing  board  or  in  effect  have  his  medical  radiology  practice  totally 
destroyed  by  virtue  of  loss  of  the  contract. 

Since  that  time  Medicare  has  come  along  and  the  particular  Radiologist  has 
added  two  more  hospitals  to  his  arrangement  and  now  employes  3  Radiologist 
to  assist  him. 

A  further  item  is  that  as  new  things  come  along  the  volumn  of  business  in 
any  new  item  is  rather  small  and  so  the  hospital  tends  to  bite  this  off  as  it  is 
the  only  one  that  can  financially  add  this  new  item.  Recently  we  have  seen  nu- 
clear medicine  undergo  an  expansion  and  virtually  all  of  the  nuclear  medicine 
here  in  St.  Petersburg,  is  done  in  the  hospital  either  by  Radiologists  or  Pathol- 
ogists and  it  is  done  by  the  contracting  Pathologist  or  Radiologists  and  the 
rest  of  us  Radiologists  are  locked  out  and  do  not  have  an  attempt  to  work 
into  this  new  field  as  it  comes  along. 

The  solution  to  the  problem  is  to  have  the  individual  physicians  have  the 
7-igJit  to  practice  medicine  in  any  hospital  of  their  choosing  subject  only  to 
continuing  competence  and  good  conduct,  rather  than  the  prirAlcge  that  is  now 
extended.  2.  The  system  should  prohibit  fee  splitting  even  in  the  guise  of  medi- 
cal administration,  group  practice,  and  etc.  3.  The  hospital  should  not  have  the 
right  to  assign  cases  in  Radiology,  Pathology,  and  Anesthiology  or  in  any  other 
segment  of  medicine  whatsoever. 

Please  find  the  enclosed  newspaper  clippings  regarding  the  City  of  St.  Pe- 
tersburg and  Mound  Park  Hospital  (Bayfront)  with  Doctor  Price. 

Please  advise  if  I  can  be  of  further  information  to  you. 
Sincerely, 

Joseph  C.  Rush,  M.D., 

Radiologist. 

Enclosures : 

State  of  Florida,  County  of  Pinellas;  ss 

Sworn  to  and  subscribed  before  me  this  22nd  day  of  May,  1974. 

Rosemary  Westbrook, 
Notary  Public  State  of  Florida  at  Large. 
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Enclosure  1 
Suit  Lodged  Against  City  Is  Dismissed 

Circuit  Court  Judge  James  Smith  yesterday  granted  a  motion  to  dismiss  a 
suit  filed  against  the  City  oil  St.  Petersburg  and  another  doctor  contending  dis- 
crimination in  assignment  of  radiology  services  at  city-owned  Mound  Park 
Hospital. 

The  suit  was  filed  Feb.  3  by  Dr.  Jo.seph  C.  Rush.  In  it  Dr.  Rush  asked  the 
court  to  declare  void  a  contract  between  the  city  and  Dr.  Robert  N.  Price. 

Dr.  Rush  said  the  contract  allows  Price  and  his  assistants  to  handle  all  "un- 
assigned"  radiological  services  at  Mound  Park  in  return  for  a  percentage  of 
the  radiological  bills  sent  to  patients  by  the  hospital. 

Dr.  Price  holds  a  three-year  contract  which  will  terminate  Oct.  1,  1966  but 
has  an  option  to  renew.  Under  the  contract  Dr.  Price  handles  all  radiology 
work  at  Mound  Park.  He  gets  patients  who  are  not  referred  to  other  doctors 
and  must  employ  at  least  two  certified  radiologists  who  are  staff  members  of 
the  hospital  to  assist  him. 

During  1964  Dr.  Price  was  paid  a  total  of  $197,286.94. 

Under  the  contract,  qualified  staff  members  of  the  hospital  may  use  the  hos- 
pital facilities  with  a  35  per  cent  discount  to  the  patient.  The  35  per  cent  is 
about  what  Dr.  Price  receives  for  each  patient. 

In  rismissing  the  suit  under  a  motion  filed  by  the  city  and  Dr.  Price,  Judge 
Smith  granted  the  right  to  amend. 

[Feb.  4,  1966] 
DiSCEIMINATION  ChABGED  IN  SuIT 

Clearwater — Dr.  Joseph  C.  Rush  filed  a  Circuit  Court  suit  against  the  City 
of  St.  Petersburg  and  another  doctor  yesterday,  contending  discrimination  in 
assignment  of  radiology  services  at  city-owned  Mound  Park  Hospital. 

Dr.  Rush  asked  the  court  to  declare  a  contract  between  the  city  and  Dr. 
Robert  N.  Price  void. 

Dr.  Rush  said  the  contract  allows  Price  and  his  assistants  to  handle  all  "un- 
assigned"  radiological  services  at  Mound  Park  in  return  for  a  percentage  of 
the  radiological  bills  sent  to  patients  by  the  hospital. 

A  spokesman  for  the  city  declined  to  comment  on  the  suit,  and  Dr.  Price 
said  he  kuew  nothing  of  it. 

[From  tlie  St.  Petersburg  Times,  Nov.  2,  196.5] 
City  Council  Gets  Weekend  Radiology  Pact  Explanation 

St.  Petersburg  city  councilmen,  over  the  weekend,  received  from  City  Man- 
ager Lynu  Andrews  an  explanation  of  the  radiology  contract  at  Mount  Park 
Hospital. 

The  department  is  run  by  Dr.  Robert  Price.  He  has  a  three-year  contract 
which  has  another  year  to  run.  Next  year,  after  the  effects  of  Medicare  are 
studied,  the  contract  will  be  renegotiated,  Andrews  wrote  the  Councilmen  in  a 
memorandum. 

The  councilmen  will  consider  the  report  at  Thursday's  Council  meeting. 

Andrews'  report  came  after  criticism  from  other  radiologists — primarily  Dr. 
Joseph  Rush — on  the  city's  contract  agreement. 

Statistics  in  Andrews  report  show  that  the  number  of  patients,  not  in  the 
hospital,  who  use  the  hospital's  radiology  facilities  has  increased  considerably 
since  Price  took  over  the  operation.  Andrews  attril)utes  this  to  the  "high  es- 
teem held  for  the  work  of  Dr.  Price  and  his  associates,  both  by  physicians  and 
individual  citizens  needing  these  services." 

Under  the  contract,  qualified  staff  members  of  the  hospital — including  Dr. 
Rush  and  other  radiologists — may  u.se  the  hospital  facilities  with  a  35  per  cent 
discount  to  the  patient. 

The  35  percent  is  about  what  Dr.  Price  receives  for  each  patient. 

In  another  hospital  matter  the  council  will  receive  Thursday  a  report  from 
Terrell  and  Associates,  a  firm  assessing  the  structure  of  the  city's  hosptial  sys- 
tem. The  report  will  concern  the  feasibility  of  lea.sing  Mercy  Hospital. 
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[From  the  St.  Petersburg  (Fla.)  Independent,  Nov.  2,  1903] 

Medicare  Changes  Radiology  Fee  Setup 

(Victor  Morgan) 

The  new  Medicare  Law  has  prompted  tlie  American  College  of  Radiology  to 
forbid  its  members  to  enter  into  contracts  similar  to  the  one  now  held  by  Dr. 
Robert  N.  Price,  who  operates  the  Mound  Park  Hospital  Radiology  Department. 

Although  not  mentioning  the  word  "contract,"  the  policy  statement  orders  its 
members  to  "separate  their  professional  fees  from  hospital  charges  and  present 
(their)  own  bills  to  patients." 

Under  Dr.  Price's  present  contract  with  the  city,  he  is  paid  approximately 
$200,000  per  year  to  head  the  radiology  department  and  pay  a  minimum  of 
two  assistants,  who  also  must  be  radiologists.  The  contract  also  specifies  the 
city  will  collect  all  fees  charged  the  patients  and  do  all  the  billing. 

Also  effected  by  the  policy  will  be  radiology  departments  in  private  hospitals 
in  the  city,  county,  state  and  nation  with  similar  contractural  practices. 

The  college  of  Radiology's  new  policy  apparently  will  not  have  an  effect  on 
the  current  contract  held  by  Dr.  Price  but,  unless  billing  procedures  are 
changed,  Dr.  Price  would  not  be  able  to  enter  into  a  new  contract  with  the 
city.  A  local  doctor  who  asked  his  name  not  be  used,  said  violation  of  the  col- 
lege's policy  statement  could  mean  loss  of  accreditation  as  a  radiologist.  It 
would  be  unethical  practice,  the  doctor  said. 

Yesterday,  City  Manager  Lynn  Andrews  released  a  report  consisting  of  mem- 
orandums, on  the  operation  of  the  department.  The  report  indicated  the  radiol- 
ogy operation  was  in  good  shape.  Andrews  noted  in  the  report  that  since  Dr. 
Price  had  held  the  contract,  the  number  of  out  patients  being  treated  had 
risen  sharply. 

However,  the  hospital's  medical  council  minutes  shows  that  from  1057  on 
and  until  Dr.  Price  was  chosen  as  a  contractor,  out  patient  treatment  was  pro- 
hibited at  the  hospital. 

Also,  today,  R.  T.  Herr  of  the  Council  of  Neighborhood  Organizations 
(CONA)  confirmed  that  the  contractual  practice  would  be  discussed  by 
CONA's  board  of  directors.  Cona  has  had  a  continuing  interest  in  the  contract 
since  it  was  changed  when  Dr.  Price  became  contractor,  Herr  said. 

The  American  College  of  Radiology  policy  .spells  out  members : 

— Shall  bill  patients  directly  ; 

— Shall  not  permit  the  hospital  to  liill  for  his  services ; 

— Shall  not  ethically  pool  his  professional  fees  with  the  hospital  .service 
charge ; 

And  the  policy  statement  warned  that  radiologists  may  meet  resistance  from 
hospital  administrators  in  following  the  recommendations. 

[From  the  St.  Petersburg  Independent,  Sept.  14,  19G5] 

Andrews    Silext   ox   Contract   Renewal 

(Victor  Morgan) 

A  local  doctor  will  be  paid  more  than  $200,000  by  the  city  next  year  if  his 
contract  is  renewed  in  two  weeks,  but  today,  City  Manager  Lynn  Andrews  de- 
clined comment. 

Andrews,  who  two  years  ago  signed  the  agreement,  refused  to  comment 
"until  I've  seen  a  copy  of  the  contract." 

The  contract  pays  the  head  of  the  Mound  Park  and  Mercy  Hospital  radiol- 
ogy departments  a  substantial  portion  of  all  fees  collected. 

Dr.  Robert  N.  Price  heads  up  the  radiology  department  at  Mound  Park  Hos- 
pital. He  employs  two  radiologists. 

From  January  through  June  this  year,  the  City  of  St.  Petersburg  paid  to 
Dr.  Price  $106,.S:j9..56.  From  January,  19G4  through  June  of  this  year,  the  city 
has  paid  to  Dr.  Price  a  total  fo  $303,646.50. 

The  money  is  paid  to  Dr.  Price  under  the  terms  of  a  three-year  contract 
drawn  up  by  the  city  and  reviewed  by  the  American  College  of  Radiology  and, 
later,  by  the  Florida  State  Radiological  Society. 
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The  contract  was  entered  into  Oct.  1,  1963  with  the  approval  of  the  City 
Council.  The  terras  of  the  contract  are :  three  years  with  option  to  renew  after 
two  years  for  an  additional  three  years. 

If  mutually  satisfactory,  the  option  to  renew  can  be  picked  up  by  the  city 
and  Dr.  Price  Oct.  1. 

Yesterday,  another  radiologist,  Dr.  Joseph  C.  Rush,  protested — in  a  letter  to 
City  Manager  Lynn  Andrews — that  the  contract  discriminated  against  other 
doctors  in  tliat  it  was  too  exclusive  and  that  it  worked  economic  hardship  on 
patients. 

Under  the  terms  of  the  contract.  Dr.  Price  is  expected  to  "furnish  complete 
radiographic  and  radiation  therapy  and  professional  medical  services"  to  both 
Mound  Park  and  Mercy  Hospitals  "to  the  extent  of  the  facilities  furnished  by 
the  city." 

Dr.  Price  and  his  staff  of  two  furnish  nothing  other  than  profes.sional  skill. 
The  city  furnishes  all  personnel  (except  physicians),  space  ("several  rooms," 
says  Ho.spital  Administrator  Don  Rece),  telephone   (local  service  only),  laun- 
dry, all  supplies,  all  equipment,  equipment  repairs,  postage,  stationery,  print- 
ing, power,  heat,  water  and  housekeeping  service. 

The  Department  of  Radiology  headed  by  Dr.  Price  this  coming  year  will  use 
nearly  $90,000  in  X-ray  film  and  chemicals.  In  addition,  the  city  is  considering 
the  purchase  of  an  image  intensifier  costing  about  $28,000  for  the  department. 
Tlie  city  also  collects  all  patient  fees  for  radiology. 

Dr.  Price  and  his  associates  are  on  call  24  hours  a  day.  They  must  limit 
their  practice  of  radiology  to  Mound  Park  or  Mercy  unless  approval  for  out- 
side practice  is  granted  by  the  hospital  medical  council  and  the  city  manager. 
T!ie  city  pays  to  Dr.  Price  each  month,  35  per  cent  of  the  net  collections  for 
radiology  charges  to  patients  in  both  hospitals. 

For  example,  in  April  this  year,  the  total  X-ray  patient  charges  at  both  hos- 
pitals, less  discounts  for  welfare  patients,  was  $58,182.00.  The  city  deducts 
from  that  amount  10  per  cent  for  bad  debts. 

After  all  deductions,  according  to  the  contract  and  hospital  statements,  the 
city  deducts  the  35  per  cent  fee  for  Dr.  Price.  In  April,  the  citv  paid  Dr  Price 
$18,327.33. 

Dr.  Price  told  the  Independent  that  the  35  per  cent  net  charge  was  the  low- 
est recommended  l>y  the  American  College  of  Radiology.  Elsewhere  in  the  na- 
tion. Dr.  Price  said,  fees  for  contractual  radiology  in  hospitals  run  up  to  60 
per  cent  of  net  patient  charges. 

[From  the  St.  Petersburg  (Fla.)  Evening  Independent,  Oct.  14,  1972] 

Charges   Vary  by  $42— X-Ray   Siioppixg   Pays 

(Judy  McKnight) 

A  St.  Petersburg  resident  saved  $42  in  X-ray  charges  by  shopping  around. 

'•I  tliink  this  should  be  called  to  the  public's  attention,"  he  .said,  "because 
with  rising  medical  costs,  everyone  should  realize  there  are  ways  to  save 
money." 

Bill  Coletti,  executive  director  of  the  Pinellas  County  Medical  Society,  said 
he  had  never  had  any  complaints  about  radiologists  over-charging,  but  that 
something  can  be  done. 

If  the  complainant  is  seeking  restitution  for  a  charge,  Coletti  said  the  case 
is  turned  over  to  the  grievance  committee,  but  if  the  person  only  wants  to  call 
it  to  the  society's  attention,  the  investigation  committee  looks  into"  it. 

"If  it  appears  there  was  an  overcharge,"  said  Coletti,  "the  committee  sends 
a  letter  of  suggestion  to  the  doctor,  calling  to  his  attention  the  usual  charge  in 
this  area.  In  many  cases  it  has  proved  satisfactory,  and  in  others  not  so,"  he 
said. 

In  this  particular  case,  the  young  man  did  not  know  to  call  the  society.  In- 
stead, he  took  the  problem  into  his  own  hands. 

His  family  physician  recently  referred  him  to  an  area  radiologist  for  a 
"spinal  lumbar  and  lower  left  leg  X-ray  series." 

But  before  going  for  the  appointment,  he  called  the  radiologist's  office  to  in- 
quire about  his  fee. 
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"When  the  guy  told  me  he  charged  $67,  I  couldn't  believe  it.  That  seemed  so 
high  !" 

He  called  two  hospitals.  One  radiologist  said  it  would  cost  $47  plus  the  read- 
ing charge,  or  about  $72.  The  other  hospital  charges  $47. 

He  subsequently  called  two  other  radiologists  and  had  charges  of  $42  and 
$30  quoted  to  him. 

"Naturally,  I  went  to  the  radiologist  who  charges  $30  and  the  guy  was 
great.'' 

"That's  highway  robbery,"  the  lowest  charging  radiologist  told  the  Independ- 
ent when  asked  about  the  discrepancy  in  fees.  "All  of  St.  Petersburg's  radiolo- 
gists are  competent  and  give  excellent  care,  but  their  prices  are  ridiculous. 
They  are  much  too  high." 

He  said  a  small  fee  discrepancy  might  ari.se  because  some  doctors  take  more 
films  than  another,  "but  that  should  be  a  charge  difference  of  $30  to  $40 ;  not 
$30  to  $72." 

He  said  one  sheet  of  X-ray  film,  14  by  17  inches,  costs  him  80  cents,  but  the 
expense  is  in  the  equipment  and  the  cost  of  personnel. 

"I  am  able  to  do  a  complete  job  and  a  good  one  charging  $30  and  make  a 
profit  for  myself. 

"I  think  when  socialized  medicine  comes,  the  public  can  say  to  the  doctors, 
'You've  asked  for  it.'  " 

Coletti  said  there  is  no  suggested  fee  schedule  for  doctors  as  there  is  for  at- 
torneys and  other  professionals. 

"But  we  do  have  the  relative  value  system  (determined  by  the  Florida  Medi- 
cal Association)  which  gives  physicians  a  good  idea  of  what  reasonable 
charges  are  for  a  procedure. 

"The  problem  is  that  this  is  so  complicated  many  doctors  don't  refer  to  it 
and  arbitrarily  pick  a  figure." 

Just  last  week,  Coletti  said  a  consumer  complained  about  a  fee  he  had  to 
pay  for  an  eye  procedure :  "He  paid  $90  for  what  I  could  best  determine  was 
costing  $40  to  most  people." 

The  ophthalmologist  was  notified  that  the  charge  seemed  high  and  he  agreed 
to  lower  it. 

"Most  of  the  fee  discrepancies  come  from  young  physicians,"  said  Coletti. 
"They  are  new  to  the  area  and  don't  know  what  the  average  charge  is." 

Enclosure  2 

Bayfront  Medical  Center  Inc., 
St.  Petersburg,  Fla.,  April  7,  1971. 
Joseph  C.  Rush,  M.D., 
Radiologist, 
St.  Petersburg,  Fla. 

Dear  Dr.  Rush  :  Thank  you  for  your  phone  call,  followed  by  your  confirming 
letter  of  March  30,  suggesting  that  the  pathologists  at  Bayfront  Medical  be  al- 
lowed to  collectively  appoint  their  own  chief  pathologist  by  their  popular  vote. 

I  have  discussed  this  with  our  Executive  Committee.  The  other  specialties  of 
Ob-Gyn,  surgeons,  internists,  orthopods,  pediatricians,  and  general  practitioners 
do  elect  their  own  respective  cliiefs  of  service  which  is  a  more  honorary  posi- 
tion, although  duties  are  involved  and  there  is  some  rotation  in  those  spots. 
However  with  pathology,  radiology,  and  physical  therapy,  we  have  specialties 
that  are  widely  used  by  practically  all  the  other  .specialties  and  which  are  fur- 
nished as  a  contractual  service  through  the  hospital. 

The  administration  has  concluded  therefore,  and  we  believe  properly,  that 
subject  to  passing  on  the  qualifications  of  the  physicians  involved  it  should  be 
the  responsibility  of  the  administration  to  negotiate  with  and  obtain  physi- 
cians responsible  for  this  type  of  service  to  the  hospital.  I  might  also  add  that 
this  applies  to  the  emergency  room  as  well. 

We  always  appreciate  another  point  of  view  and  your  comments  and  sugges- 
tions will  always  be  welcome. 
Sincerely, 

Robert  T.  Sheen, 
Chairman,  Board  of  Trustees. 
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Enclosure  3 
[From  Picomeso,  February  1970] 

Hospital  Radiology^a  Monopoly  Preserved 

(By  Joseph  C.  Rush,  M.D.) 

I  wish  to  comment  on  statements  made  by  Dr.  Joe  Ezzo  in  a  recent  edition 
of  the  Picomeso  and  those  made  by  Dr.  Robert  Hoffman  in  an  answer  to  Dr. 
Ezzo's  statements. 

1.  First  of  all,  it  is  true  that  prior  to  19G6  most  radiologists  had  financial 
arrangements  whereby  the  hospital  collected  the  entire  radiology  fee  and  gave 
the  radiologists  a  portion  thereof.  This  led  to  the  charge  of  fee  splitting,  fa- 
voritism and  a  great  deal  of  In-lateral  irritation. 

2.  Since  the  advent  of  Medicare,  most  radiologists  have  switched  to  separate 
billing  whereby  the  hospital  collects  for  the  technical  portion  of  the  i-adiology 
charge  and  the  radiologist  collects  his  own  professional  fee.  This  is  indeed  an 
improvement  and  the  hospital  radiologists  have  now  become  big  boys  like  the 
rest  of  us  physicians  who  collect  our  own  fees  without  asking  the  hospital  to 
do  it  for  us. 

3.  There  persists  however,  a  monopoly  on  the  part  of  the  hospital  radiology, 
whereby  the  hospital  radiologists  generally  speaking  receive  the  "unassigned 
cases".  Since  these  amounts  to  better  than  99%  of  the  business,  they  do  indeed 
have  a  monopoly.  The  potential  competition  they  face  is  much  less  than  1% 
and  of  course  they  are  interested  in  protecting  this  monopoly. 

4.  Is  this  wrong?  Let  us  look  at  a  false  rumor  that  recently  circulated  about 
Childrens'  Hospital  that  contract  surgery  was  about  to  begin.  This  engendered 
a  great  deal  of  tenesmus  among  our  surgeons  who  could  now  see  their  fees 
controlled  and  their  individual  freedom  curtailed.  This  contract  surgery  rumor 
proved  to  be  false  but  the  emotional  binge  immediately  set  off  by  it  was  suffi- 
cient to  circulate  petitions,  etc. 

5.  However,  as  Senator  Aiken,  a  republican  from  Vermont  has  suggested, 
surgeons  and  possibly  other  physicians  as  well  may  have  only  contract  medi- 
cine with  the  government  via  Medicare.  The  surgeon  after  all  is  more  hospi- 
tal-based than  is  the  radiologist.  Will  it  work?  Well,  not  to  the  surgeons'  satis- 
faction, but  then  it  works  in  this  fashion  in  Sweden  where  the  surgeon  either 
does  all  hospital  surgery  and  is  locked  Info  the  hospital,  or  he  does  all  office 
surgery  and  is  locked  out  of  the  hospital.  Presently,  we  have  virtually  this  ar- 
rangement in  radiology  with  the  very  rare  opportunity  to  cross  the  office- 
hospital  line. 

6.  Are  the  hospital  radiologists  willing  to  compete  in  an  open  staff  arrange- 
ment? Or  at  least  to  compete  in  a  situation  where  they  do  not  receive  a 
monoply  or  a  near  monopoly  on  the  unassigned  cases?  j^-^'^V 

[From  tlie  Practice  Management,  Medicolegal] 
Hospital  Privilege  Legislation  Sought 

A  bill  is  pending  in  the  Hawaii  legislature  which  would  allow  any  licensed 
physician  to  practice  in  any  hospital  in  Hawaii. 

OUie  Burkett,  executive  director  of  the  Hawaii  Hospital  Assn.,  stated  in  tes- 
timony before  a  joint  committee  of  the  state  legislature,  that  passage  of  such 
a  bill  could  cause  Hawaiian  hospitals  to  lose  their  national  accreditation. 

He  further  stated  the  right  of  a  governing  body  of  a  hospital  to  exclude  a 
physician  from  practicing  in  the  hospital  is  necessary  to  maintain  "the  highest 
possible  quality  of  patient  care." 

Burkett  added  that  he  knew  of  no  state  which  had  legislation  such  as  the 
proposed  bill.  Of  Hawaii's  23  hospitals,  18  are  accredited  by  the  Joint  Commis- 
sion on  Accreditation  for  Hospitals. 

[From  t!ie  American  Medical  News,  Sept.  21,  1970] 
Hospitals  as  Utilities 

It  appears  to  me  that  hospitals  should  be  regarded  as  a  utility  much  the 
same  as  the  railroads  or  the  power  company  or  the  sewer  line.  It  also  seems 
to  me  that  the  only  group  of  people  who  can  insure  that  the  patient  gets  his 
money's  worth  in  terms  of  good  quality  medicine  are  physicians. 
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If  the  physician  had  rights  on  hospital  staff  rather  than  privileges  then  he 
could  not  be  inconvenienced  for  telling  the  hospital  administrator  or  board  of 
trustees  that  they  indeed  did  not  know  \Yhat  they  were  doing.  I  am  convinced 
that  most  hospital  administrators  and  governing  board  members,  being  laymen, 
wander  through  a  great  medical  fog  most  of  the  day.  The  fog  seems  equally 
thick  whether  it  is  a  religious,  public,  or  private  hospital. 

Joseph  C.  Rush,  MD. 

[From  the  American  Medical  News,  June  15,  1970] 
MD-OwNED  Hospitals 

I  read  that  the  AMA  is  considering  a  proposal  that  involvement  l)y  owner- 
ship in  a  profit  hospital  by  a  physician  is  a  conflict  of  interest  and  conse- 
quently unethical  (AJ/.V,  May  11,  1970).  Let  me  state  my  views: 

Here  in  Florida  we  see  a  number  of  profit  hospitals,  both  those  owned  by 
private  investors  and  those  belonging  to  a  chain.  I  own  no  hospital  and  I  tend 
to  look  upon  physician  ownership  of  a  hospital  as  a  potential  conflict  of  inter- 
est. However,  private  hospitals  that  are  non-profit  here  in  Florida  have  unlim- 
ited authority  to  exclude  physicians  from  their  staffs.  If  some  administrator  or 
trustee  decides  that  a  physician  cannot  be  on  a  particular  hospital  staff,  the 
physician  has'no  recourse.  .  .  . 

Recently  I  lirought  suit  against  the  city  of  St.  Petersbiirg  and  their  pul»licly 
owned  hospital,  the  Mound  Park  Hospital.  The  law  stated  that  although  I  had 
a  right  to  be  on  the  hospital  staff  and  could  not  be  removed  without  cause, 
they  could  contract  the  radiology  away  from  me  and  towards  I'adiologists  of 
their  choice.  Since  better  than  99%  of  the  radiology  was  contracted,  this  left 
me  no  oppotunity  to  make  a  living  at  this  hospital. 

The  same  is  true  of  pathology  and  we  see  emergency  room  physicians  being 
employed  by  this  public  hospital  to  handle  "the  unassigned  cases."  Conse- 
quently we  have  at  one  extreme  the  private  hospital  in  the  state  of  Florida, 
which  is  a  law  unto  itself,  and  on  the  other  hand  the  physician  engaging  in 
ownership  of  a  hospital  with  its  built-in  opportunity  for  conflict  of  interest. 

It  appears  to  me  that  the  middle  ground  between  these  two  extremes  is  the 
position  that  the  AMA  should  take.  If  all  hospitals  were  considered  to  be  public 
hospitals  in  which  a  physician  had  the  right  of  staff  appointment  rather  than 
the  privilege  of  such  appointment  and  if  the  given  specialty  could  not  be  di- 
verted away  from  this  physician  via  a  contract  or  other  administrative  means, 
there  would  be  no  reason  for  the  physician  to  put  up  his  own  hospital  and 
own  it. 

Joseph  C.  Rush,  MD. 

In  The  Circuit  Court  For  Pinellas  County,  Florida 

Case  No.  22,806  Circuit  Civil 

Jewell  M.  Dunning,  plaintiff 

V. 
MiNAS  JOANNIDES,  Jr.,  M.D.,   DEFENDAJnT 

Subpoena 
The  State  of  Florida  : 

To:  Joseph  Rush,  M.D.,  G66  Tyrone  Boulevard,  North,  St.  Petersburg,  Florida. 

YOU  ARE  COMMANDED  to  appear  before  the  Honorable  ALLEN  C.  AN- 
DERSON, one  of  the  Judges  of  our  said  Court,  at  Judicial  Building,  545  First 
Ave.,  No.,  St.  Petersburg,  Florida,  on  Monday,  March  20,  1972,  at  9-00  A.M.,  to 
testify  in  the  above  styled  cause.  If  you  fail  to  appear,  you  may  be  in  con- 
tempt of  Court. 

You  are  subpoenaed  to  appear  by  the  following  attorney  and  unless  excused 
from  this  subpoena  by  this  attorney  or  the  Court,  you  shall  respond  to  this 
subpoena  as  directed. 

WITNESS  my  hand  and  the  seal  of  said  Court  on  March  10,  1972. 

HAROLD  MULLENDORE, 

As  Cleric  of  the  Court. 
Eric  E.  Wagner, 

Attorney  for  Plaintiff 

P.O.  Box  1973,  Ocala,  Florida. 
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J:xliibit  14:.— General  Outline  of  All  HMO's  Affiliated  With  Blue  Cross  Plans 

Blue  Cross  Association, 
Chieugo,  III.,  May  1,  lOl/f. 
Mr.  Dean  Sharp, 

Assistant  Counsel,  Senate  Suhcommittee  on  Anti-Trust  Monopoly,  Senate  Office 
Building,  Washington,  D.C. 

Dear  Dean  :  Enclosed  please  find  a  packet  of  information  on  HMOs  which 
are  affiliated  with  Blue  Cross  Plans  across  the  country. 

As  you  know,  we  are  in  the  process  of  generating  data  from  our  recent  ADS 
survey  of  Plans.  Unfortunately,  much  of  the  data  has  not  yet  been  printed  out. 
However,  we  have  manually  collected  as  much  information  as  we  had  time  to 
given  the  hearing  dates.  In  addition,  I  am  sure  you  can  appreciate  the  varia- 
bility among  Blue  Cross  Plan-affiliated  HMOs  in  terms  of  sponsorship,  con- 
tracted relationships,  organizational  arrangements  and  "environments."  This 
characteristic  plurality,  of  course,  makes  it  very  difficiUt  for  any  agency  to  re- 
quest and  collect  valid  data. 

We  have  provided  what  we  can  ...  I  sincerely  hope  it  is  useful.  Please  do 
not  hesitate  to  call  me  if  we  can  be  of  further  assistance  or  if  we  can  further 
clarify  any  of  our  information. 
Best  regards. 
Sincerely, 

Michael  E.  Henry, 

Senior  Director, 
Alternative  Delivery  Systems. 

ENCLOSURE  l.-BLUE  CROSS  AND  BLUE  SHIELD  OPERATIONAL  PROGRAMS,  APRIL  1974 

Blue  Cross  plan  location      Program  Enrollment 

Arizona. Arizona  Blue  Cross— HMO 6,000 

California: 

Los  Angeles CommuniCare  (4  delivery  points) 2,700 

Ross-Loos  Medical  Group 15,000 

Oakland United  Medical  Clinics 3, 105 

Connecticut Community  Health  Care  Center  Plan 11, 600 

Yale  University  Health  Plan 20,000 

District  of  Columbia Group  Health  Association.  __ 83,000 

George  Washington  University  Health  Plan 1,  700 

GeorgetOA-n  University  Health  Plan_ 350 

Illinois,  Chicago Co-Care  (8  delivery  points) 2,189 

Foundation  for  Medical  Care  Program... 1,  800 

Maryland.. Columbia  Medical  Plan 924 

East  Baltimore  Medical  Plan 115 

Massachusetts Harvard  Community  Health  Plan 33, 500 

MIT  Health  Plan 2,500 

Harvard  Uni\/ersity  Group  Health  Program 4,500 

Michigan Metro  Health  Plan 81,784 

Missouri,  St.  Louis Labor  Health  Institute 39,291 

New  Hampshire Matthew  Thornton  Health  Plan 450 

NewJersey Medigroup-Mercer  Regional  Medical  Group 2,014 

New  York: 

New  York Community  Health  Program  of  Queens-Nassau  Inc 5,300 

Health  Insurance  Plan  (HIP) 615,000 

Rochester Genesee  Valley  Group  Health  Association 2, 000 

Health  Watch 1,000 

Rochester  Health  Network 3, 000 

Ohio,  Cincinnati Health  Maintenance  Plan 1,500 

Pennsylvania,  Harrisburg Geisinger  Health  Plan 1,000 

Pennsylvania,  Pittsburgh Blue  Cross  Centerville  Health  Plan 500 

Rhode  Island Bristol  County  Medical  Group 1,050 

Rhode  Island  Group  Health  Association 13, 000 

Wisconsin Compcare 20,034 

Greater  Marshfield  Health  Plan 17,  900 

Total 993,806 
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ENCLOSURE  2.-M0NTHLY  PREMIUMS  FOR  SELECTED   BLUE  CROSS   PLAN   EXISTING  ALTERNATIVE  DELIVERY 

SYSTEMS 


Plan  location 


Program 


Premium 


Single      2-member 


Family 


Arizona,  Phoenix Arizona  Blue  Cross— HMO 

Salifornia: 

Los  Angeles. CommuniCare 

Oakland United  Medical  Clinics. __ 

Connecticut,  New  Haven Community  Health  Care  Center  Plan. 

Yale  University  Health  Plan 

Group  Health  Association 


District  of  Columbia,  Washing- 
ton. 

George  Washington  University  Health  Plan 

Georgetown  University  Health  Plan 

Illinois,  Chicago Co-Care 

Foundation  for  Medical  Care  Program 

Maryland,  Baltimore Columbia  Medical  Pain 

Massachusetts,  Boston Harvard  Community  Health  Plan _. 

Michigan,  Detroit.. Metro  Health  Plan. 

Missouri,  St.  Louis Labor  Health   Institute  (available  to  union 

members  only). 

New  Hampshire,  Concord Matthew  Thornton  Health  Plan 

New  Jersey,  Newark Medigroup-Mercer  Regional  Medical  Plan 

New  York: 

New  York Community    Health    Program    of    Queens- 
Nassau,  Inc. 

Rochester Genesee  Valley  Group  Health  Association 

Rochester  Health  Network 

Health  Watch. 

Ohio,  Cincinnati Health  Maintenance  Plan 

Pennsylvania: 

Harrisburg. Geisinger  Health  Plan 

Philadelphia South  Philadelphia  Health  Plan 

Pittsburgh _ Blue  Cross  Centerville  Health  Plan 

Rhode  Island,  Providence Bristol  Medigroup 

Rhode  Island  Group  Health  Association 

Wisconsin,  Milwaukee Greater  Marshfield  Health  Plan 

Compcare _ 


(') 

(0 

$22.21 
20.84 
26.86 

3  26.  56 

21.84 
19.94 
19.40 
18.01 
19.50 
25.39 
*  30.  50 


14.62 
(') 

23.40 

17.42 
19.47 
20.02 
21.65 

22.70 
18.17 
15.30 
17.10 
21.25 
27.25 
25.98 


$44. 43 
41.60 


39.00 


« 72. 27 


34.44 


46.80 


$61.45 
62.95 
65.52 

3  67.75 

64.22 
59.78 
57.16 
51.13 
64.60 
69.33 
«77.19 


44.32 


70.20 

49.68 
56.54 
60.10 
56.78 

54.00 
57.14 
46.25 
43.00 
50.75 
59.60 
67.50 


1  $12  Medicare  ($37  nonmedicare). 

2  Experience  rate. 

3  High  option. 

*  Premiums  for  UAW. 

<  Monthly  rates  range  from  $13.90  to  $46.10  depending  upon  copay  options  and  type  of  contract  selected. 

Enclosure  3 

Blue  Cross  Association, 
Chicago,  III.,  October  29,  1971. 
To :  Chief  Plan  Executives. 

From  :  Antone  G.  Singsen,  Senior  Vice  President,  Research  and  Development. 
Subject :  Policy  Statement  on  Health  Maintenance  Organizations. 

HMO  discussion  continues  to  dominate  the  current  health  scene  and  impacts 
upon  proposed  NHI  legislation.  Administration  postures,  and  HEW  strategy. 
In  its  assessment  of  the  efficiency  and  effectiveness  of  modes  of  health  care  de- 
livery and  financing,  the  Blue  Cross  Association  supports  the  HMO  concept  as 
a  viable  alternative  form  for  delivery  of  health  services  in  much  the  same  way 
it  supported  and  developed  prepaid  group  practice  programs.  Blue  Cross  Plans 
will  continue  to  develop  prepaid  programs  and  offer  them  on  a  dual  or  multi- 
ple choice  basis. 

At  the  Board  of  Governors  Meeting,  August  22,  1971,  the  Blue  Cross  Associa- 
tion adopted  the  attached  HMO  policy  statement.  The  statement  includes  a 
broad  HMO  definition  and  lists  a  nine-point  set  of  guidelines  for  Plan  assist- 
ance in  the  development  of  HMOs.  The  thrust  of  the  Blue  Cross  position  em- 
phasizes the  need  for  Plan  involvement  in  HMO  development.  It  states  how- 
ever, that  the  effectiveness  of  the  HMO  will  depend  upon  its  ability  to  offer 
alternative  systems  and  not  simply  to  confine  change  to  components,  such  as 
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financing  mechanisms  and  orsanizational  flexibility.  Sucli  cliange  may  create 
tlie  illusion  of  change,  when  in  reality  the  delivery  system  continues  to  func- 
tion in  its  traditional  fashion. 

As  the  HMO  concept  develops  into  national  policy  and  proposed  legislation  is 
drafted  into  law,  we  will  continue  to  assist  Plans  and  pr(jvide  them  with  tech- 
nical expertise,  position  papers,  resource  and  informational  materials  to  meet 
this  new  challenge. 

Health  Maintenance  Organizations 
(A  Policy  Statement  by  Blue  Cross  Association,  Aug.  12,  1971) 

In  the  quest  for  improved  access  to  and  greater  productivity  in  the  delivery 
of  health  services,  a  great  deal  of  interest  has  centered  on  Health  Maintenance 
Organizations  (HMOs)  in  recent  months.  While  lacking  in  precise  definition, 
the  HMO  is  generally  characterized  as  an  organized  health  cai'e  delivery  sys- 
tem which  promotes  early  detection  and  continuity  of  care  by  an  arrangement 
which  holds  a  single  organization  responsible  for  assuring  delivery  of  an 
agreed  set  of  institutional  and  physician  services  to  an  enrolled  population  for 
a  stipulated  period  of  time  in  exchange  for  a  fixed  and  periodic  payment. 

There  is  great  latitude  in  terms  of  what  types  of  organizations  or  quasi-or- 
ganizations  may  qualify  as  HMOs ;  the  HMO  is  not  limited  to  a  particular  or- 
ganizational delivery  form,  provider  reimbursement  mechanism,  enrollee  pay- 
ment or  financing  source.  Rather,  it  is  a  concept  designating  performance 
criteria  to  which  a  variety  of  systems  may  adhere  insofar  as  each  integrates 
(1)  an  overarching  point  of  fiscal,  legal  and  administrative  account-ability 
with  (2)  a  planned  and  coordinated  service  delivery  system  comprised  of  insti- 
tutional and  individual  providers,  (3)  a  review,  evaluation  and  control  mecha- 
nism,  (4)  an  enrollment  mechanism,  and  (5)  a  consumer  payment  mechanism. 

Recognizing  that  the  basic  concepts  are  not  yet  well  developed  and  will  long 
be  subject  to  varying  interpretation,  Blue  Cross  supports  the  HMO  concept  as 
a  promising  alternative  form  for  delivery  of  health  services  in  mucli  the  same 
vein  as  it  has  previously  supported  and  been  actively  involved  with  develop- 
ment of  prepaid  group  practice  programs.  In  line  with  this  commitment,  Blue 
Cross  has  helped  to  establish  new  prepaid  group  practice  plans  and  has  pro- 
vided these  new  systems  with  critical  access  to  large  mai'kets  by  offering  the 
public  the  program  benefits  on  a  dual  or  multiple  choice  basis  in  open  competi- 
tion with  more  traditional  insurance  and  delivery  systems. 

In  a  similar  manner.  Blue  Cross  will  promote  the  growth  of  HMOs  by  stim- 
ulating their  expansion  through  the  marketing  mechanism  and  by  establishing 
new  programs  in  which  Plans  themselves  will  operate  HMOs.  To  support  these 
developments.  Blue  Cross  will  support  the  removal  of  artificial  restrictions 
such  as  anti-group  practice,  anti-corporate  practice  of  medicine,  and  certain 
other  licensure  laws. 

HMOs  will  be  expensive  to  launch.  Substantial  federal  grants  and  loans  will 
be  needed.  In  many  areas,  an  approach  geared  to  building  and  elaborating  on 
existing  resources  will  be  required  in  order  to  permit  greater  development  with 
the  limited  capital  and  start-up  funds  which  will  be  available. 

When  assisting  HMO  development.  Blue  Cross  will  be  guided  by  the  follow- 
ing policies : 

1.  An  HMO  should  be  required  to  provide  and  make  accessible  to  its  enroll- 
ees  full  comprehensive  care  (beyond  the  connotation  of  pending  legislation) 
with  strong  emphasis  on  primary  care  and  health  education.  It  should  use  its 
potential  to  influence  social  and  cultural  forces  which  impact  on  health. 

2.  HMO  development  should  fully  utilize  consumer  involvement  in  the  plan- 
ning and  organization  of  delivery  of  services. 

3.  HMOs  should  be  within  the  purview  of  planning  agencies  to  prevent  the 
creation  of  duplicate  capacity  and  to  ensure  that  community,  program  and  fa- 
cility needs  are  best  served.  A  variety  of  organizational  forms  and  methods  of 
governance  should  develop.  But  to  introduce  these  new  schemes  to  the  existing 
autonomous  and  heterogenous  healtli  care  systems  clearly  requires  realistic  co- 
ordination and  regulation  of  health  care  delivery  on  a  community  or  regional 
basis. 
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4.  Evaluation  should  be  an  inherent  part  of  every  HMO.  At  this  stage  of 
preliminary  development,  divergent  systems  are  presented  with  the  unique  op- 
portunity to  establish  a  fact  and  data  base  that  will  permit  careful  and  realis- 
tic assessment  of  the  effect  of  such  factors  as  changed  manpower  usage,  alter- 
native payment,  reimbursement  and  delivery  methods.  This  opportunity  should 
not  be  lost  in  a  short-sighted  effort  at  hasty  implementation. 

The  efficacy  of  the  HMO  option  has  yet  to  be  systematically  analyzed  and 
correlated  with  performance  criteria ;  however,  comparison  and  results  can 
only  be  derived  from  systematic  analysis  of  functioning  systems.  Evaluation 
and  development  must  occur  simultaneously  over  time. 

5.  The  HMO  should  be  required  to  utilize  a  mechanism  for  evaluationof  in- 
stitutional utilization  and  to  provide  a  mechanism  for  internal  peer  review. 

6.  Any  provider  reimbursement  methods  adopted  by  the  HMO  should  pro- 
mote some  provider  risk  sharing.  Physicians  and  providers  (through  methods 
such  as  prepaid  group  practice,  capitation  payments,  and  prospective  reim- 
bursement) should  in  some  way  share  responsibility  for  HMO  efforts  to  provide 
for  greater  efficiency  of  patient  care  for  both  Medicare  and  non-Medicare  en- 
rollees. 

7.  The  HMO  can  help  to  meet  the  acute  need  which  exists  in  many  under-fi- 
nanced and  medically  needy  poor  and  rural  areas.  Emphasis  should  be  placed 
on  providing  an  effective  mechanism  for  improving  access  to  its  services  for 
residents  in  such  areas  and  for  other  under-serviced  population  segments. 

8.  The  HMO  should  provide  for  open  enrollment  periods  at  least  annually. 

9.  The  HMO  should  provide  a  mechanism  for  out-of-area  coverage,  emer- 
gency services  and  referral  services  and  should  attempt  to  minimize  as  much 
as  possible  the  need  for  cash  indemnity  in  these  areas. 

During  the  next  decade  which  will  be  needed  for  HMO  development  and  ex- 
pansion, HMOs  competing  with  moi^e  traditional  delivery  systems  for  consumer 
acceptance  can  provide  a  stimulus  for  progress.  The  outcome  of  these  develop- 
ments will  depend  upon  the  extent  to  which  the  HMO  and  the  more  tradi- 
tional financing  and  delivery  systems  recognize  that  each  is  a  viable  option 
among  other  competing  alternative  delivery  .systems. 

Progress  will  be  reflected  in  the  degree  to  which  the  HMO  and  traditional 
modes  of  care  are  able  to  produce  payoff  in  terms  of  cost  and  health  status 
through  competitive  systems  which  make  dual  or  multiple  choice  valid  and 
meaningful  options.  There  is  no  magic  inherent  in  HMOs.  Solutions  to  cost  and 
access  problems  are  to  be  found  in  better  organization  and  management,  and 
real  options.  Even  with  appreciable  siiccess,  the  majority  of  care  in  the  fore- 
seeable future  is  likely  to  be  rendered  in  traditional  settings.  The  efficacy  of 
the  HMO  will  hinge  upon  its  ability  to  promote  a  variety  of  alternatives  with- 
out confining  change  to  financing  alone  and  without  allowing  flexibility  of  or- 
ganization to  foster  the  illusion  of  change  while  the  delivery  system  continues 
to  serve  itself  in  traditional  ways. 

Enclosure  5 

A  Description  of  HMO  Developments  Within  the  Blue  Cross  System, 

April  1974 

[Brochures  attached  retained  in  committee  files.] 

INTRODUCTION 

The  term  "Health  ^Maintenance  Organization"  (HMO)  was  coined  in  1970, 
was  included  in  the  Administration's  1971  abd  1972  health  messages,  and  from 
that  time  has  become  a  controversial  idea  as  to  how  health  care  should  be 
provided. 

The  term  HMO  is  a  concept,  an  idea,  which  includes  various  ways  to  pro- 
vide health  care.  One  way  is  through  prepaid  group  practice  programs;  an- 
other is  the  Foundation  approach. 

The  prepaid  group  practice  program  offers  a  broad  range  of  physician  and 
hospital  services  to  an  enrolled  group  of  people  who  prepay  a  fixed  periodic 
payment.  Doctors  practice  in  a  multi-specialty  group  and  are  paid  by  means 
other  than  fee-for-service. 
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In  the  Foundation  approach,  state  or  country  medical  societies  usually  spon- 
sor the  program.  The  Foundation  accepts  a  fixed  prepaid  payment  from  sub- 
scribers for  doctor  and  hospital  benefits.  The  Foundation  sets  a  range  of  fees 
for  various  services  which  it  pays  to  physicians  who  continue  practicing  on  a 
solo  bais. 

Within  the  Blue  Cross  system,  Plans  have  assumed  a  variety  of  roles  in  the 
development  of  HMOs,  following  the  prepaid  group  practice  approach.  Some 
Plans  have  spent  considerable  money  to  design  and  develop  an  HMO;  in  fact, 
the  Plan  often  is  the  HMO.  In  that  case,  the  Plan  arranges  for  doctor  and 
hospital  services,  determines  the  program's  premiums  and  markets  the  HMO  to 
its  existing  groups  along  with  its  traditional  benefits. 

Other  Blue  Cross  Plans  may  only  market  an  HMO  or  provide  actuarial,  com- 
puter and  administrative  services. 

In  all  cases,  the  Blue  Cross  Plan  provides  hospitalization  with  HMOs,  the 
teaching  hospital,  consumers  or  a  labor  union.  In  each  case,  however,  a  basic 
HMO  itself  has  a  variety  of  sponsoring  organizations. 

An  HMO  may  be  sponsored  by  physicians,  a  hospital,  a  medical  school  and 
set  of  benefits  is  provided,  generally  including  office  visits,  hospital  visits,  home 
calls,  surgical  care,  specialists'  care,  including  psychiatric  diagnosis,  maternity 
care,  well-baby  care,  x-ray  examinations,  laboratory  tests,  x-ray  treatments,  al- 
lergy treatment,  physician  examinations,  immunizations,  physical  therapy  and 
anesthesia. 

The  following  pages  describe  Blue  Cross  system  involvement  in  HMOs  which 
represent  a  variety  of  Plan  roles  and  sponsoring  groups. 

Associated  Hospital  Service  of  Arizona  {Phoenix,  Arizona) 

Blue  Cross  of  Arizona,  Inc.  has  enrolled  nearly  6,0000  residents  in  the  twin- 
retirement  communities  of  Sun  City  and  Youngtown,  Arizona  in  the  ABC-HMO 
Comprehensive  Health  Care  Program.  The  program  opened  November  1,  1972. 
ABC-HMO  benefits  stress  preventive  care  and  a  total  range  of  physician  serv- 
ices provided  on  a  contract  basis  by  Health  Maintenance  Associates,  a  multi- 
specialty  medical  group.  Inpatient  care,  including  surgeons'  services,  is  nor- 
mally provided  at  either  of  the  two  community  hospitals  in  the  area,  Walter 
O.  Boswell  Memorial  or  Valley  View  Community  Hospital.  The  program,  which 
provides  wrap-around  coverage  for  Medicare  recipients,  including  prescription 
drugs,  eyeglasses,  home  calls,  ambulance  service,  and  care  in  skilled  nursing 
facilities  was  developed  jointly  by  the  contracting  medical  group  and  Blue 
Cross  of  Arizona. 

Blue  Cross  of  Arizona  markets  the  program,  contracts  with  its  subscribers, 
provides  administrative  services  and  underwrites  out-of-area  coverage.  Monthly 
premium  rates  are  $12.00  per  person  if  covered  by  Medicare  and  $37.00  per 
person  if  not  covered  by  Medicare. 

Blue  Cross  of  Southern  California  (Los  Angeles,  California) 

Blue  Cross  of  Southern  California  has  formed  a  subsidiary  corporation  to 
create  a  network  of  Blue  Cross  sponsored  prepaid  group  practice  programs. 
The  non-profit  "umbrella"  corporation  known  as  "CommuniCare"  contracts  di- 
rectly with  medical  groups  and  other  organized  providers  of  professional  serv- 
ices. The  Blue  Cross  Plan  continues  to  contract  with  hospitals  and  reimburse 
them  through  existing  mechanisms.  The  board  of  the  new  corporation  consists 
of  providers,  consumers,  and  Blue  Cross  board  members.  A  new  president  has 
been  named  and  the  program  became  operational  in  May,  1973. 

Blue  Cross  of  Nortfiern  California  (Oakland,  California) 

For  the  past  two  years.  Blue  Cross  of  Northern  California  has  provided  a 
prepaid  group  option  for  the  Pacific  Telephone  and  Telegraph  Company  em- 
ployees. This  option  presently  as  3,105  subscribers  enrolled. 

Under  this  option.  Blue  Cross  of  Northern  California  underwrites  the  hospi- 
tal benefits  as  well  as  out-of-area  benefits.  The  physician  benefits  are  provided 
by  the  physician  members  of  the  United  Medical  Clinics  and  they  are  at  com- 
plete risk  for  these  services.  There  are  four  clinics  included  under  the  um- 
brella of  United  Medical  Clinics.  The  hospital  benefits  underwritten  by  the 
Blue  Cross  Plan  are  provided  at  any  of  the  Plan's  participating  hospitals 
which  the  physicians  chose. 
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In  addition  to  miderwriting  the  hospital  and  out-of-area  benefits,  the  Blue 
Cross  Plan  provides  premium  rates  are:   single  $22.21,   two-party  $44.43  and 
family  $61.95. 
Connecticut  Blue  Cross,  Inc.  (Xorth  Hai-en,  Connecticut) 

Connecticut  Blue  Cross  is  involved  with  two  operational  prepaid  group  prac- 
tice programs:  The  Community  Health  Care  Center  Plan  (CHCP)  and  the 
Yale  University  Health  Care  Plan  (YHP). 

CHCP  is  headed  by  I.S.  Falk,  Professor  Emeritus  at  Yale  University  and 
opened  October,  1971.  The  program  currently  serves  18  towns  of  the  Greater 
New  Haven  area.  Connecticut  Blue  Cross  served  as  administrative  agent  for 
CHCP  and  processed  all  hospital  claims  during  the  first  year.  On  September  1, 
1972.  the  plan's  involvement  with  CHCP  was  broadened  to  include  an  agree- 
ment by  which  Blue  Cross  reinsures  CHCP's  hospital  risk.  In  addition,  the 
Blue  Cross  Plan  began  to  market  the  CHCP  program  on  a  dual  choice  basis  to 
enrolled  groups.  Subscribers  receive  a  wide  range  of  preventive  and  treatment 
services  in  the  center,  the  hospital  or  the  home.  Hospital  care,  when  necessary, 
is  primarily  provided  at  Y"ale-Xew  Haven  Hospital.  Current  enrollment  is 
11,600  members  and  monthly  premium  rates  for  the  basic  program  are :  single, 
$20.84,  two-party  $41.60,  and  family  $62.4.5. 

YHP  became  operational  in  July,  1971  and  is  the  first  comprehensive  prepaid 
medical  care  program  in  the  country  to  be  offered  to  an  entire  university  com- 
munity. A  broad  .scope  of  preventive,  diagnostic  and  therapeutic  services  are 
available  on  a  voluntary  basis  to  faculty  members,  other  university  employees 
and  their  dependents.  All  students  are  automatically  covered.  The  Blue  Cross 
Plan  contracts  with  YHP  to  provide  hospital  benefits,  administrative  services, 
claims  processing  and  maintenance  of  group  eligibility  files.  Current  enrollment 
is  20,000  members  and  monthly  premium  rates  are  :  individual,  $26.86,  family 
$65.52. 

Group  Hospitalizatioyi,  Inc.  (Washington,  D.C.) 

Group  Hospitalization,  Inc.  (GHI)  has  underwritten  the  hospitalization  por- 
tion of  the  benefits  of  Group  Health  As.sociation  of  Washington,  D.C.  (GHA) 
since  1965.  GHA  is  a  consumer  owned,  non-profit  corporation  providing  a  wide 
array  of  diagnostic  and  therapeutic  services  on  a  prepaid  basis.  Primary  and 
specialty  care  at  the  Association's  three  clinic-based  facilities  are  provided  by 
a  full-time  medical  staff.  The  80  full-time  GHA  physicians  create  a  ratio  of 
one  physician  per  1,000  enrollees.  Consulting  physicians  provide  additional  di- 
agnostic and  therapeutic  treatment  to  GHA  members.  Current  enrollment  is 
approximately  83,000. 

The  Blue  Cross  Plan  also  contracts  with  two  additional  programs  in  the 
Washington,  D.C.  area:  George  Washington  University  Health  Plan  (GWUHP) 
and  the  Georgetown  University  Community  Health  Plan  (GUCHP).  Both 
health  plans  stress  preventive  care  and  provide  a  total  range  of  physician 
services.  For  both  programs,  the  Blue  Cross  underwrites  hospital  care,  emer- 
gency physician  care,  and  ambulance  services.  The  Plan  markets  the  programs 
to  enrolled  groups  and  provides  actuarial  and  computer  services,  issues  ID 
cards  and  performs  various  other  administrative  tasks. 

GWUHP  opened  in  June,  1972  and  has  enrolled  1,700  members.  Program 
rates  are  :  single— $21.84,  family— $64.22. 

Hospital  Service  Corporation  (Chicago,  Illinois) 

Hospital  Service  Corporation  and  Illinois  Medical  Service  have  enrolled  over 
2,000  members  in  Co-Care,  Chicago  Blue  Cross  and  Blue  Shield  Plans'  prepaid 
group  plan  which  opened  July  1,  1972.  Co-Care  benefits  stress  preventive  care 
and  a  full  range  of  physician  services  provided  by  eight  participating  medical 
clinics  in  the  Chicago  metropolitan  area  and  the  Carbondale  Clinic  in  Southern 
Illinois.  Hospital  services  ai'e  provided  through  Blue  Cross  Plan  ho.spitals  with 
which  the  physicians  of  each  participating  medical  group  are  affiliated.  Blue 
Cross  and  Blue  Shield  developed  the  Co-Care  Program  and  contracts  with  the 
medical  groups  for  the  provision  of  services,  markets  the  program  and  con- 
tracts with  subscribers,  provides  actuarial  and  computer  services  and  under- 
writes out-of-area  coverage.  Rates  are  single — $19.40.  family — $.17.16. 

Hospital  Service  Corporation  and  Illinois  Medical  Service  have  enrolled  1,800 
members  in  an  HMO  type  program  .sponsored  by  the  Plans  in  cooperation  with 
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the  Foundation  for  Medical  Care  of  Central  Illinois.  This  program  of  benefits 
has  been  available  to  subscribers  in  the  Springfield,  Illinois  area  since  June, 
1973.  The  benefits  of  tlie  program  stress  ambulatory  care  and  a  full  range  of 
physician  services  provided  by  230  physicians  in  the  Springfield  area  who  are 
members  of  the  Foundation.  Inpatient  care  is  provided  at  the  two  Blue  Cross 
Plan  hospitals  in  Springfield.  The  Blue  Cross  and  Blue  Shield  Plan  developed 
the  program  with  the  Foundation  for  Medical  Care  of  Central  Illinois.  The 
Plan  contracts  with  the  Foundation  for  the  provision  of  services,  markets  the 
program  and  contracts  with  its  subscribers,  provides  actuarial  and  computer 
services  and  underwrites  out-of-area  coverage.  The  rates  are  single :  $18.01, 
family— $51.13. 

Maryland  Blue  Cross,  Inc.  {Baltimore,  Maryland) 

The  Maryland  Blue  Cross  Plan  has  developed  the  Health  Maintenance  Pro- 
gram (HMP)  to  provide  a  prepayment  option  for  Blue  Cross  and  Blue  Shield 
Plan  members  who  want  to  receive  their  care  from  a  group  practice  health 
care  plan.  Blue  Cross  of  Maryland,  through  the  HMP,  has  enrolled  924  mem- 
bers in  the  Columbia  Medical  Plan,  and  120  members  in  the  East  Baltimore 
Medical  Plan.  Under  the  HMP,  the  most  comprehensive  medical  program  ever 
offered  by  Maryland  Blue  Cross,  uniform  benefits  are  provided  for  routine  pre- 
ventive health  care,  extensive  inhospital  medical  and  surgical  care  for  an  un- 
limited number  of  days,  complete  maternity  care  including  miscarriage  and 
abortion,  pre  and  post  natal  and  well-baby  care,  and  extensive  ambulatory 
medical  care.  Hospitalization  and  physicians'  services  for  Columbia  Medical 
Plan  members  are  provided  at  the  Columbia  Medical  Center  by  members  of  the 
Johns  Hopkins  Medical  Partnership.  The  Plan  contracts  with  the  Columbia 
Medical  Plan  and  Medical  Group. 

The  Blue  Cross  Plan  also  contracts  with  the  East  Baltimore  Medical  Plan 
and  Medical  Group.  Inpatient  care  is  received  at  the  Johns  Hopkins  Hospital, 
with  a  monthly  capitation  paid  to  each  center  for  ambulatory  and/or  inpatient 
cai-e. 

Maryland  Blue  Cross  markets  the  HMP  in  conjunction  with  the  marketing 
staffs  of  the  respective  health  plans.  The  Plan  contracts  with  its  subscribers 
and  provides  computer  and  other  technical  services  to  the  health  plans.  The 
uniform  rate  structure  for  subscribers  joining  either  prepaid  Plan  is  individ- 
ual—$19.50,  parent  and  child— $39.00,  and  family— $64.60, 

Massachusetts  Blue  Cross,  Inc.  {Boston,  Massachusetts) 

Planning  of  the  Harvard  Community  Health  Plan  Program  began  in  cooper- 
ation with  Blue  Cross  of  Massachusetts  and  other  third-party  carriers  to  give 
rapid  access  to  potential  members.  The  program  started  in  1969,  with  benefits 
stressing  a  total  range  of  physician  care  plus  complete  hospital  service. 

The  Harvard  Plan  contracts  with  four  Harvard  teaching  hospitals  for  hospi- 
tal and  medical  services.  Physicians  who  are  members  of  the  Harvard  Commu- 
nity Health  Plan  medical  staff  all  hold  appointments  in  at  least  one  of  these 
hospitals. 

Harvard  and  Johns  Hopkins  in  Columbia,  Maryland,  are  the  first  medical 
schools  and  university  teaching  hospitals  to  sponsor  prepaid  group  practice 
programs. 

Blue  Cross  of  Massachusetts  marketed  the  Harvard  program  and  met  its  en- 
rollment goals  on  schedule.  Failure  to  meet  those  goals  obliged  the  carrier  to 
pay  a  reduced  fee  for  each  member  promised  but  not  delivered.  That  would 
cover  the  fixed  costs  of  the  program.  It  gave  a  strong  incentive  for  the  Blue 
Cross  Plan  to  meet  its  guarantees. 

The  Plan  enrolled  23,000,  or  about  77  percent,  of  the  current  30,000  enroll- 
ment. Of  the  rest,  3,000  are  Medicaid  recipients  and  4,000  are  commercial  car- 
rier members.  The  Blue  Cross  Plan's  marketing  effort  was  a  major  factor  in 
the  iiltimate  success  of  the  Harvard  program.  Current  rates  are  single — $25.39, 
family— $69.33. 

The  Massachusetts  Blue  Cross  and  Blue  Shield  Plan  has  also  developed  a 
group  practice  program  with  the  University  Health  Services  at  Harvard  Uni- 
versity. Initially,  The  Harvard  Univer.sity  Group  Health  Program  is  being  of- 
fered to  faculty  and  employees.  The  student  population  will  be  included  at  a 
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later  time.  The  program  became  operational  in  April,  1973  with  an  initial  en- 
rollment of  2.000.  Comprehensice  benefits,  early  disease  detection,  and  preven- 
tive care  are  included  in  the  University-affiliated  program.  Medical  services  are 
provided  primarily  at  the  Cambridge  Hospital. 

The  Plan  has  developed  a  similar  program  for  the  faculty  and  employees  of 
the  Massachusetts  Institute  of  Technology.  This  program  became  operational 
in  September,  1973. 

Michigan  Hospital  Service  {Detroit,  Michigan) 

Michigan  Blue  Cross  and  Michigan  Blue  Shield  assumed  the  re.sponsibilities 
of  the  Community  Health  Association  (CHA),  Detroit,  on  January  1,  1972.  The 
members  of  Metro  Health  Plan  (MHP)  (CHA  renamed  by  Blue  Cross  and 
Blue  Shield)  receive  their  health  care  through  the  facilities  of  Metropolitan 
Hospital,  Metrolpolitan  Hospital  West,  and  six  satellite  health  centers.  An  es- 
sential objective  of  the  Blue  Cross  and  Blue  Shield  Plan  has  been  to  broaden 
the  availability  of  the  program  to  a  larger  segment  of  the  public.  Marketing  to 
individual  subscribers  in  enrolled  groups  takes  place  at  regularly  scheduled  re- 
opening periods  on  a  dual  choice  basis.  Most  operational  responsibilities  of  the 
MHP  are  handled  in  existing  departments  of  both  the  Blue  Cross  and  Blue 
Shield  Plan.  Administration  of  the  program  is  carried  out  by  a  newly  created 
organizational  component  called  the  Joint  Department  for  Alternative  Health 
Care  Systems.  Current  MHP  enrollment  is  81,784. 

Blue  Cross  Hospital  Service,  Inc.  of  Missouri  (St.  Louis,  Missouri) 

The  LaV)or  Health  Institute  (LHI),  a  prepaid  group  practice  providing  com- 
prehensive family  health  care,  was  incorporated  in  1945  at  the  initiative  of 
Teamster  Local  688  in  St.  Louis,  LHI  presently  enrolls  40,000  union  members. 

LHI  is  a  non-profit  corporation  governed  by  a  president  and  a  9-member 
board  of  trustees  repre.seuting  employer,  union,  and  general  public  groups.  The 
Corporation  maintains  its  own  single  central  clinic  facility. 

Comprehensive  coverage  includes  all  physician  services  including  home  visits, 
x-ray  and  other  diagnostic  tests,  visiting  nurse  services,  necessary  house  calls, 
dental  care  (excluding  orthodontia),  30  days  hospitalization  per  year  for  psy- 
chiatric treatment  and  consultations,  mental  health  benefits,  eye  examinations 
and  refractions. 

Hospital  room  and  board  is  covered  for  up  to  90  days  with  a  co-insurance 
rate  of  $5.  per  day.  Blue  Cross  Hospital  Service,  Inc.  of  Missouri  provides  hos- 
pitalization benefits  under  a  special  arrangement. 

NetD  Hampshire-Vermont  Hospitalization  Service  {Concord,  Neiv  Hampshire) 

The  Matthew  Thornton  Health  Plan,  a  non-profit  HMO  in  Nashua,  New 
Hampshire,  opened  its  doors  to  receive  prepaid  subscribers  on  July  1,  1973. 
The  comprehensive  health  care  program  is  underwritten  by  New  Hampshire- 
Vermont  Blue  Cross  and  Blue  Shield,  who  are  also  responsible  for  the  market- 
ing operations.  The  current  enrollment  is  450  subscribers,  and  the  rates  are : 
individual— $14.62,  two-party— $34.44,  family— $44.32. 

Hospital  Service  Plan  of  New  Jersey  {Neivark,  New  Jersey) 

Hospital  Service  Plan  of  New  Jersey  and  Medical-Surgical  Plan  of  New  Jer- 
sey have  enrolled  2,014  members  in  the  Medigroup  Program  which  became  op- 
erational July  1,  1973.  The  governor  of  the  state  has  recently  signed  into  law 
an  HMO  bill  which  now  permits  the  Plans  to  offer  Medi  group  to  all  state  em- 
ployees. The  Medigroup  program  provides  a  wide  scope  of  health  maintenance 
and  treatment  services  provided  by  the  Mercer  Regional  Medical  Group  of 
Trenton.  New  Jersey,  the  state's  first  HMO  medical  group.  Inpatient  care  is  re- 
ceived at  the  Mercer  Hospital  of  Trenton.  The  Plans  perform  all  traditional 
marketing  and  administrative  roles  on  behalf  of  enrolled  members  including 
out-of-area  coverage.  Monthly  premium  rates  range  from  $13.90  to  $46.10  de- 
pending on  the  level  of  co-pay  option  selected  and  type  of  contract  held. 

Associated  Hospital  Service  of  New  York  {New  York,  New  York) 

Associated  Hospital  Service  of  New  York  has  enrolled  5,300  members  in  the 
Blue  Cross  Community  Health  Plan  of  Greater  New  York  offered  through  the 
Community    Health    Program    of    Queens-Nassau,    Inc.    The    program,    which 
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opened  December  1,  1973,  provides  a  full  range  of  physician  services  and  inpa- 
tient care.  The  hospital-based  prepaid  group  practice  program  was  developed 
in  conjunction  with  Long  Island  Jewish-Hillside  Medical  Center  which  serves 
as  the  primary  source  of  hospital  services.  Blue  Cross  of  Greater  New  York 
markets  the  program,  contracts  with  its  subscribers,  provides  actuarial  and 
computer  services  and  reimburses  all  institutions  other  than  LIJ-HMC.  The 
Community  Health  Program  of  Queens-Nassau,  Inc.,  a  separate  non-profit  cor- 
poration created  by  the  hospital,  contracts  with  the  Blue  Cross  Plan  to  provide 
medical  and  hospital  services  to  Community  Health  Plan  subscribers.  Premium 
rates  are  singl(^$23.40,  two  persons— $46.80,  and  family— $70.20. 

Rochester  Hospital  Service  Corporation  {Rochester,  Neiv  York) 

The  Genesee  Valley  Group  Health  Association,  sponsored  by  Blue  Cross  and 
Blue  Shield  of  the  Rochester  area,  has  enrolled  2,500  members  since  it  began 
operations  on  August  1,  1973.  The  major  portion  of  health  care  services  are 
provided  at  the  new  Joseph  J.  Wilson  Health  Center,  located  on  the  grounds 
of  Rochester  General  Hospital. 

GVGHA  benefits  are  comprehensive  with  emphasis  being  placed  on  preven- 
tion and  early  detection.  A  full  range  of  physician  services  are  provided  by  the 
medical  group  of  the  Genesee  Valley  Group  Health  Association.  Inpatient  care 
is  normally  provided  at  Rochester  General  Hospital,  but  is  not  limited  to  that 
hospital.  Blue  Cross  and  Blue  Shield  provide  administrative  support  services 
including  data  processing,  financial,  claims  administration,  personnel,  actuarial 
and  marketing.  Premium  rates  are  single — $17.42  and  family — $49.08. 

Blue  Cross  of  Soutlncest  Ohio  (Cincinnati,  Ohio) 

The  Health  Maintenance  Plan,  Cincinnati  opened  its  doors  April  1,  1974  with 
1,500  members.  Potential  enrollment  goal  is  20,000  persons — mostly  from  em- 
ployer groups  to  be  enrolled  within  two  years.  A  total  span  of  physician  serv- 
ices, including  total  diagnostic  services,  psychiatric  service  and  routine  pre- 
scriptions are  provided  by  Health  Maintenance  Physicians,  Inc.,  a  private 
multi-specialty  group  housed  at  the  Health  Center.  Back-up  service  for  diag- 
nostic tests  and  bed  care  is  provided  at  Good  Samaritan  Hospital.  Developmen- 
tal costs  are  shared  equally  by  Good  Samaritan  on  the  one  hand,  and  the  Blue 
Cross  and  Blue  Shield  Plan  on  the  other.  Health  Care  Mutual  Association,  a 
mutual  insurance  company  operated  by  six  Ohio  Blue  Cross  Plans,  underwrites 
the  hospital  benefits,  in  and  out-of-area,  and  acts  as  actuary  and  marketing 
agent.  Ohio  ]Medical  Indemnity-Blue  Shield  underwrites  out-of-area  profes- 
sional benefits.  Monthly  rates  are  single — $21.65,  family — $56.78. 

Capital  Blue  Cross  {Harrishurg,  Pennsylvania) 

The  Geisinger  Health  Plan  in  Danville.  Central  Pennsylvania's  first  HMO, 
has  1,000  enrolled  members.  It  became  operational  July,  1972.  The  enrollment 
area  (Montour  county)  has  a  population  of  17,000.  Contract  and  program  bene- 
fits were  developed  by  a  task  force  comprised  of  representatives  from  the  Geis- 
inger Medical  Center  and  Capital  Blue  Cross  and  Pennsylvania  Blue  Shield.  In 
addition  to  marketing  the  program,  Capital  Blue  Cross  is  at  risk  for  inpatient 
hospital  services,  referred  inpatient  and  outpatient  hospital  services,  and  out- 
of-area  inpatient  and  outpatient  hospital  emergency  services.  Pennsylvania 
Blue  Shield  is  at  risk  for  out-of-area  emergency  physicians'  services.  Geisinger 
Medical  Center  is  at  risk  for  professional  and  outpatient  hospital  services,  re- 
ferred professional,  and  SNF  services. 

A  monthly  newsletter  containing  health  education  material  and  general  in- 
formation is  published  and  sent  by  the  medical  center  to  GHP  members.  Pro- 
gram rates  are  single — $22.70  and  family — $54.00. 

Bins  Cross  of  Greater  Philadelphia  (Philadelphia,  Pennsylvania) 

Blue  Cross  of  Greater  Philadelphia,  Inc.  ami  Pennsylvania  Blue  Shield  have 
joined  with  the  South  Philadelphia  Health  Plan  (SPHP),  a  community  con- 
trolled non-profit  corporation,  to  offer  a  prepaid  group  practice  program  to 
over  260,000  people  living  in  the  South  Philadelphia  area.  Inpatient  care,  in- 
cluding surgeon  services,  obstetric  and  maternity  care  is  provided  in  eight 
SPHP  affiliated  hospitals.  The  Blue  Cross  Plan  contracts  with  SPHP  to  pro- 
vide hospital  coverage  to  Plan  members.  The  Blue  Shield  Plan  provides  cover- 
age only  for  emergency   in-and-out   of  area   professional  services.   The    South 
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Philadelphia  Health  Plan  functions  as  an  interface  organization  that  contracts 

with  medical  gri-oups  for  delivery  of  health  care  services.  The  Blue  Cross  Plan 

performs  certain  administrative  functions  and  assists  in  marketing  the  South 

Philadelphia    Health    Plan.    Premium    rates    are    single — $18.17    and    family— 

$57.14. 

Blue  Cross  of  Western  Pennsylvania  (Pittshurgh,  Pennsylvania) 

Blue  Cross  of  Western  Pennsylvania  in  conjunction  with  the  Centerville 
Medical  Group  (30  physicians)  has  developed  a  prepaid  health  care  plan.  The 
program  opened  February  1,  1974  and  is  known  as  the  Blue  Cross  Centerville 
Health  Plan.  Enrollment  is  500.  It  is  a  new  approach  to  health  care  in  West- 
ern Pennsylvania  and  will  offer  residents  a  choice  between  alternate  health 
care  delivery  systems.  The  program  will  be  aimed  both  at  employee  groups  and 
individuals.  Monthly  premium  rates  are  $46.25  a  family  and  $15.30  for  an  indi- 
vidual. Benefits  will  include  regular  health  examinations,  immunizations,  al- 
lergy treatment,  diagnostic  te.sts  and  procedures,  child  care,  maternity  care 
and  x-ray  exams,  plus  inpatient  hospital,  nursing  home,  home  care  benefits  and 
out-of-area  emergency  care.  Subscribers  will  receive  most  of  their  health  care 
at  one  location,  the  Centerville  Clinic.  However,  affiliations  with  nearby  hospi- 
tals will  provide  subscribers  virtually  full  medical'surgical  treatment  hospitali- 
zation is  required. 

Rhode  Island  Blue  Cross  and  Blue  Shield  {Providence,  Rhode  Island) 

The  Rhode  Island  Group  Health  Association  is  a  community  sponsored 
closed  panel  HMO  operating  out  of  a  health  center  located  on  the  grounds  of 
the  Fatima  Hospital  in  North  Providence,  Rhode  Island.  Approximately  13,000 
members  are  currently  enrolled.  The  program  opened  in  1971.  Salaried  physi- 
cians and  consulting  community  specialists  provide  comprehensive  medical 
care.  Hospital  admissions  are  primarily,  but  not  exclusively,  to  hospitals  oper- 
ated by  the  Roman  Catholic  Diocese  of  Providence.  Blue  Cross  of  Rhose  Island 
underwrites  the  hospitalization  of  the  program  on  a  "stop  loss"  basis.  Blue 
Shield  of  Rhode  Island  processes  payments  to  specialty  physicians  not  on  the 
RIGHA  staff.  Out-of-area  coverage  is  also  provided  by  the  Blue  Cross  and 
Blue  Shield  Plan.  Current  rates  for  the  standard  comprehensive  plan  marketed 
to  employed  groups  are  family — $50.75  and  individual — $21.25.  The  Plan  is  also 
offered  on  two  other  bases:  low  option  (with  co-payments)  ;  and  to  non-group 
individuals. 

The  Bristol  INIedigroup  Progi'am  is  the  result  of  a  joint  effort  by  the  Medical 
Associates  of  Bristol  County,  Inc.  and  Blue  Cross  and  Blue  Shield  of  Rhode 
Island.  It  represents  an  attempt  to  develop  a  prepaid  component  within  the 
confines  of  an  existing  fee-for-service  practice.  The  program  opened  May,  1972 
and  1,050  subscribers  have  been  enrolled.  Medigroup  benefits  are  comprehensive 
for  both  inpatient  care  and  medical  services  with  only  limited  co-payments. 
The  medical  group  has  contractual  arrangements  with  community  specialists 
for  care  beyond  the  capability  of  the  Medical  Center  Staff.  Hospitalization  is 
covered  under  the  basic  Blue  Cross  contract.  Blue  Cross  and  Blue  Shield  de- 
veloped program  concept,  marketed  the  plan,  and  currently  provides  various 
administrative  and  underwriting  functions.  Present  premium  rates  are  single — 
$17.10  and  family— $43.00. 

Associated  Hospital  Service,  Inc.  {Milwaukee,  Wisconsin) 

Blue  Cross  of  Wisconsin  and  Surgical  Care,  the  Blue  Shield  Plan  of  the 
Medical  Society  of  Milwaukee  County,  have  enrolled  20,034  members  in  Comp- 
care — Milwaukee's  first  prepaid  group  practice  which  opened  May  1,  1971. 
Compcare  benefits  stress  preventive  care  and  a  total  range  of  physician  serv- 
ices provided  by  the  Xorthpoint  Medical  Group.  Inpatient  care,  including  sur- 
geons' services,  obstetric  and  maternity  care,  is  provided  at  St.  Mary's  Hospi- 
tal. The  Blue  Cross  and  Blue  Shield  Plans  developed  the  program  and  contract 
with  the  hospital  and  medical  group  for  the  provision  of  services,  market  the 
program  and  contract  with  their  subscribers,  provide  actuarial  and  computer 
services  and  underwrite  out-of-area  coverage.  Monthly  premium  rates  are  sin- 
gle—$25.98,  family— $67.50. 

Blue  Cross  of  Wisconsin  and  Surgical  Care,  the  Blue  Shield  Plan  of  the 
iledical  Society  of  Milwaukee  County,  have  enrolled  17,900  members  in  the 
Greater  Marshfield  Community  Health  Plan  which  opened  March,  1971.  Bene- 
fits stress  preventive  care  and  a  total  range  of  physician  services  provided  by 
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the  Marshfield  Clinic.  Inpatient  care,  including  surgeons"  services,  obstetric  and 
maternity  care,  is  provided  at  St.  Joseph's  Hospital.  The  Blue  Cross  and  Blue 
Shield  Plans  developed  the  program  and  contract  with  the  hospital  and  medi- 
cal croup  for  the  provision  of  services,  market  the  program  and  contract  with 
their  subscribers,  provide  actuarial  and  computer  services  and  underwrite  out- 
of-area  coverage.  Monthly  premium  rates  are  single — $27.25  and  family — $59.60. 

ARIZONA  BLUE  CROSS  HMO   (Prepaid) 
(Prepaid) 

Clinic  Services  available  for  residents  of  Sun  City,  Youngtown,  Peoria,  El 
Mil-age,  and  Surprise. 

The  Lakeview  Medical  Arts  Bldg.,  13200  North  103rd  Avenue,  Suite  1 ;  Sun 

City,  933-8251,  977-7201 
Valley  View  Medical  Center,  12238  North  113rd  Avenue,  Youngtown 
Hospitals — Boswell  Memorial,  Valley  View  Community  Hospitals. 

Enrollment— 6,000  (total)  ;  Medicare — 1,800 

Premiums :  $12.00  and  $37.00  non-Medicare 

Blue  Cross  of  Arizona,  Inc.  321  W.  Indian  School  Rd.  P.O.  Box  13466,  Phoenix, 
Arizona  85002,   (602)  279-4451. 

Operational  Date :  November  1,  1972 

OUT-OF-AREA  CARE 

Services  rendered  in  other  than  the  ABC-HMO  centers,  Boswell  Memorial  or 
Valley  View  Community  Hospitals,  will  be  covered  in  full  for  emergency  condi- 
tions when  determined  medically  necessary  by  your  personal  physician. 

EXTENDED  CARE  FACILITIES 

Extended  Care  Facilities  will  be  available  to  you  at  the  Valley  View  Hospital, 
January  1,  1973. 

EXCLUSIONS 

No  benefits  are  provided  for :  services  of  private  nurses  and  their  board ;  ac- 
commodations, care,  services,  equipment,  medications  or  supplies  furnished 
without  charge ;  services  covered  by  Workmen's  Compensation  Act  or  Employer 
Liability  Law ;  care  in  custodial  or  similar  institutions,  or  rest  cures ;  services 
of  blood  donor;  services  as  a  result  of  war;  services  outside  of  an  ABC-HMO 
hospital  except  in  an  emergency. 

OTHER  INSLTIANCE 

The  ABC-HMO  offers  this  comprehensive  package  of  health  benefits  with  the 
idea  that  no  other  commercial  health  insurance  is  needed  to  supplement  the 
coverage  provided  under  your  contract.  Premiums  paid  to  commercial  carriers 
for  health  benefits  will  result  in  a  duplicate  cost  to  you. 

If  you  have  Parts  A  and  B  of  Medicare  the  cost  to  you  per  month  is 

$12.00 

//  you  are  'below  Medicare  age  the  price  to  you  per  month  is  $37.00 

HOW  TO  USE  THE  NEW  PROGRAM 

This  health  care  plan  provides  comprehensive  coverage  for  clinic  treatment 
at  either  clinic  described  on  page  1  and  at  Boswell  Memorial  Hospital  and 
Valley  View  Community  Hospital  when  ordered  by  a  clinic  physician. 

An  identification  card  is  issued  to  all  enrolled  members.  This  ID  card — is- 
sued for  you — is  your  passport  to  question-free  admittance  at  either  of  the 
clinics.  For  your  convenience,  your  chosen  personal  physician  will  make  all  ar- 
rangements concerning  medically  required  hospital  admissions.  Please  present 
your  ID  card  whenever  requesting  service. 

Upon  joining  the  ABC-HMO,  you  may  select  a  personal  physician  who  will 
assume  primary  responsibility  for  your  care.  Your  personal  physician  has  at 


1533 

his  disposal  specialists  from  the  ABC-HMO  staff  for  consultation  and  treat- 
ment so  that  yon  may  be  assured  of  the  highest  quality  of  health  care  at  all 
times. 

Except  for  emergency  care,  always  phone  for  an  appointment  with  your  phy- 
sician. When  keeping  an  appointment,  show  your  ID  card  to  the  receptionist 
at  the  admitting  desk.  If  you  must  cancel  an  appointment,  please  call  at  least 
24  hours  before  the  scheduled  appointment. 

For  local  emergency  service,  it  is  best  to  phone  the  clinic  for  instructions. 
Unless  otherwise  instructed,  members  are  required  to  obtain  emergency  service 
by  phoning  the  clinic  (977-7201)  where  physicians  are  on  duty  24  hours  a  day, 
every  day. 

For  out-of-area  EMERGENCY  care,  simply  present  your  ABC-HMO  ID  card 
to  the  facility  rendering  such  emergency  care.  Follow  up  care  will  be  rendered 
to  you  by  the  HMO  clinics. 

It  makes  good  sense,  both  medically  and  economically,  to  keep  you  healthy. 
For  this  reason,  preventive  care  is  a  fully  covered  benefit  under  the  ABC-HMO 
program.  Members  are  urged  to  have  periodic  check-ups,  seek  medical  advice 
and  get  prompt  attention  at  the  first  sign  of  illness.  For  information  about 
proper  immunization  call  the  clinic  office. 

HMO   COMPREHENSIVE  HEALTH   CAEE  INCLUDES  : 

Hospital  Services 

If  you  are  on  Medicare — you  will  receive  all  Medicare  benefits  in  the  usual 
fashion.  Additionally  Blue  Cross  will  pay  all  deductibles  and  co-insurance  plus 
adding  enough  days  of  care  to  provide  365  days  per  illness  or  injury  if  you 
use  facilities  ordered  by  your  HMO  physician. 

//  you  are  belotv  Medicare  aye — you  will  receive  Blue  Cross  benefits  not  to 
exceed  36.5  days  per  injury  or  illness. 

Room  allowances — all  cliarges  for  a  semi-private  room  or  ward  accommoda- 
tions are  covered  in  full,  including  bed  and  board,  general  nursing  care,  meals 
and  dietary  services. 

An  allowance  equal  to  the  hospital's  average  charge  for  all  its  two-bed 
rooms  is  paid  towai'ds  a  private  room. 

Miscellaneous  Hospital  Services — all  inpatient  hospital  services  (example : 
equipment,  medications  and  supplies  that  are  furnished,  provided  by  and  used 
in  the  hospital)  are  covered  in  full  to  the  extent  that  they  are  consistent  with 
and  necessary  for  the  admission,  diagnosis  or  treatment  of  the  member. 

Intensive  care  units  and  cardiac  care  units. 

Including,  but  not  limited  to,  emergency  room,  diagnostic  or  therapeutic 
x-rays,  laboratory  tests  and  services. 

Physical  therapy. 

Drugs  and  medicines  for  use  in  the  hospital. 

Anesthesia  supplies. 

Blood  and  blood  plasma  (subject  to  a  2  pint  deductible). 

Renal  dialysis. 

Open  heart  surgery. 

Whole  organ  transplants. 

October  6,  1972. 

Dear  Friends  :  Last  March  Doctor  Joseph  Marcarelli  of  Internal  Medicine 
Associates  wrote  a  letter  to  most  of  that  group's  patients  concerning  the  possi- 
ble interest  in  a  health  maintenance  organization  to  provide  comprehensive 
care  to  the  residents  of  Sun  City  and  the  Youngtown  area.  A  copy  of  that  let- 
ter is  enclosed  in  case  you  did  not  receive  one. 

The  response  to  the  letter  indicated  a  major  interest  in  a  health  care  deliv- 
ery .system  of  this  nature.  In  cooperation  with  Arizona  Blue  Cross,  Internal 
Medicine  Associates  has  created  a  group  practice  health  maintenance  organiza- 
tion to  be  known  as  the  ABC-HMO.  Comprehensive  medical  services  wuU  be 
rendered  at  the  Lakeview  Medical  Arts  Building  and  the  Valley  View  Medical 
Center.  The  participating  physicians  in  the  health  maintenance  organization 
will  be  using  the  facilities  of  both  hospitals  in  the  area,  the  Walter  O.  Boswell 
Memorial  Hospital  and  the  Valley  View  Community  Hospital.  Out-of-area  hos- 
pitalization will  be  provided  by  Arizona  Blue  Cross,  or  by  local  Medicare  inter- 
mediaries if  you  are  on  Medicare.  Treatment  that  your  physician  in  the  group 
practice  prescribes  outside  of  the  ABC-HMO  will  be  covered  in  full. 
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If  you  are  on  Medicare,  the  Social  Security  Administration  will  cooperate  by 
providing  Part  B  benefits  for  the  HMO  and  Part  A  benefits  will  be  obtained  by 
you  in  tlie  same  manner  that  you  now  receive  sucli  benefits.  If  you  are  below 
Medicare  age,  you  may  also  sign  up  for  the  HMO  services  and  hospital  care. 
In  either  event,  please  complete  the  enclosed  application  blank  and  indicate 
the  method  of  payment  you  wish  to  use.  If  you  select : 

Monthly — send  the  first  month's  premium  with  your  application. 

Quarterly — billed  January,  April,  July  and  October  1. 

Semi-annual — billed  January  and  July  1, 

Annual — billed  January  1. 

We  are  enclosing  a  brochiire  on  the  new  ABC-HMO  which  we  suggest  you 
read  carefully.  You  may  apply  now  and  your  coverage  will  become  effective  on 
November  1st.  If  you  are  currently  a  Blue  Cross  subscriber  and  are  paid  be- 
yond that  date,  you  will  receive  a  refund  in  due  time. 

If  you  have  questions  on  the  program,  after  October  9,  call  the  Blue  Cross 
representative  at  the  Lalveview  Clinic,  977-7201.  We  are  pleased  to  offer  you 
this  new  concept  in  health  care  and  would  be  delighted  to  welcome  you  to  the 
ABC-HMO. 

Sincerely  yours, 

John  C.  Fostek, 
Executive  Director. 

Internal  ^Medicine  Associates, 

Phoenix,  Ariz. 

Dear  Patient :  We  are  pleased  to  have  served  you  and  would  like  to  continue 
serving  your  future  medical  needs. 

As  you  Ivuow,  the  rising  cost  of  medical  care  is  a  serious  national  problem. 
As  one  solution  to  the  problem,  the  Federal  Government  (including  the  Medi- 
care Program)  is  encouraging  the  development  of  Health  Maintainence  Organi- 
zations (HMO).  Briefly,  an  HMO  would  provide  Comprehensive  medical  care 
on  a  pre-paid  (premium)  basis  with  emphasis  on  the  prevention  and  early  de- 
tection of  disease. 

Internal  Medicine  Associates  is  in  accord  with  federal  policy  and  is  both  in 
a  position  to  establish  an  HMO  for  the  Sun  City-Youngtown  area  and  is  seri- 
ously considering  doing  so.  Among  other  services,  our  plan  would  inchide  pe- 
riodic physical  exams,  immunizations,  inpatient,  outpatient,  home  care,  pre- 
scription drugs  and  optical  lenses.  Our  negotiations  with  tlie  Federal 
Government  and  an  insurance  carrier  (Blue  Cross  and  Blue  Shield)  have  thus 
far  been  favorable.  Before  proceeding  further,  we  would  like  the  opinion  of 
our  patients  on  their  interest  in  such  a  plan. 

We  would  appreciate  a  moment  of  your  time  to  answer  the  enclosed  post 
card.  Please  be  assured  that  an  expression  of  interest  does  not  represent  a 
commitment  on  your  part.  Also,  should  we  establish  an  HMO  we  plan  to  serve 
those  patients  who  desire  to  continue  receiving  their  medical  care  on  a  fee- 
for-service  basis. 


Sincerely, 


Joseph  L.  Marcarelli. 


COMMUNICARE 
(Prepaid) 

3440  Wilshire  Blvd,  Suite  1103 
Los  Angeles,  Cal.  90010;  (213)  380-2257 

Pres. — William  McLeod 

Enrollment  2,700 

Premium — experienced  rated 

Operational  date:  May,  1973 

WHO  IS  ELIGIBLE 

Employees  and  their  wives  or  husbands  under  age  65 ;  and  their  unmarried 
dependent  children  from  birth  to  age  19.  If  a  child  reaches  age  19  and  contin- 
ues to  be  unmarried  and  dependent  upon  his  parents  for  at  least  half  of  his 
support,  he  may  be  included  under  Iheir  contract  to  age  23. 
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If  an  unmarried  dependent  child  readies  the  maximum  age  limitation  of  the 
contract  and  is  incapable  of  self-sustaining  employment  by  reason  of  mental 
retardation  or  physical  handicap,  his  eligibility  for  benefits  will  continue  re- 
gardless of  his  age,  while  he  remains  in  such  status. 

CONVERSION  PRIVILEGES 

If  a  member  terminates  employment  or  retires,  he  may  continue  his  Commu- 
niCare  and/or  Blue  Cross  membership  through  the  appropriate  conversion  plan, 
which  will  be  offered  to  him. 

OUTPATIENT  DRUG  BENEFIT 

Arrangements  have  been  made  with  Paid  Prescriptions  which  provide  pay- 
ment for  prescribed  drugs  through  a  participating  pharmacy,  which  displays  a 
Paid  Prescriptions  emblem.  By  presenting  a  Paid  Prescriptions  Identification 
Card  and  paying  a  $2.00  deductible  per  prescription  to  the  pharmacy,  the  mem- 
ber will  obtain  medication  withoiit  having  to  file  a  separate  claim.  In  case  of 
emergency,  drugs  can  be  obtained  from  any  pharmacy,  but  the  claim  has  to  be 
filed  separately. 

HEAI.TH  CARE  ADVANTAGES  OF  COMMUNICARE  MEMBERSHIP 

You  will  receive  care  from  a  team  of  medical  professionals :  family  physi- 
cians, specialists,  nui'ses  and  technicians. 

You  may  choose  your  own  family  physicians  at  the  multi-specialty  group. 

Emergency  medical  services  are  available  through  your  medical  group  on  a 
24-hour  basis  every  day  of  the  year. 

Health  Maintenance  and  Preventive  Care — including  physical  exams,  immu- 
nizations and  well-baby  care. 

Centralized  Medical  Services — specialists,  diagnostic  equipment,  laboratory 
and  X-ray. 

Few  limits  to  the  number  of  kinds  of  physician  services  you  may  receive. 

ECONOMIC  ADVANTAGES  OF  COMMUNICARE   MEMBERSHIP 

No  out-of-pocket  expenses  for  physician  services  at  office  or  hospital  nor  for 
X-ray  and  laboratory  services,  at  office  or  hospital. 

Few  monetary  limitations  for  medical  and  surgical  care. 

No  claims  to  process  for  services  received  from  your  medical  group  or  in 
Blue  Cross  contracting  hospitals. 

Protection  from  large  medical  debts  for  expensive  and  extended  treatment  of 
serious  illness. 

World-wide  protection  while  traveling. 

TO   OBTAIN   MEDICAL   CARE 

Call  your  CommuniCare  doctor :  Locations  of  offices  and  telephone  numbers 
will  be  provided. 

Make  an  Appointment. 

For  Emergency  Care :  Call  your  CommuniCare  doctor  and  explain  the  emer- 
gency. Doctors  are  on  call  24-hours  each  day  (holidays  included).  Follow  the 
instructions  given  you. 

You  may  be  instriicted  to  go  to  a  hospital. 

You  may  be  asked  to  come  in  to  the  office. 

Your  doctor  may  see  you  at  your  home. 

If  the  problem  is  not  acute,  you  may  be  asked  to  come  to  the  office  at  a 
later  time. 

A  DIFFERENT  APPROACH  .  .  . 

Community  Health  Maintenance  Network,  a  nonprofit  California  corporation 
also  known  as  CommuniCare,  has  been  jointly  established  and  is  governed  by 
participating  physicians,  subscribing  consumers  and  Blue  Cross  of  Southern 
California.  CommuniCare's  mission  is  to  make  comprehensive,  prepaid-group 
practice  health  services  available  within  the  thii-teen  Southern  California  coun- 
ties through  a  network  of  multi-specialty  medical  groups  to  serve  enrollment 
in  that  area. 

CommuniCare  contracts  with  multi-specialty  medical  groups  which  are  well- 
established  and  respected   in   their  local  communities.   A  participating  group 
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works  as  an  organized  medical  team  of  family  physicians,  specialists,  nurses 
and  technicians,  to  provide  comprehensive  medical  services  in  a  cost-effective 
manner.  Within  the  group  they  have  available  to  them  X-ray,  laboratory,  and 
other  sophisticated  diagnostic  testing  equipment  needed  for  patient  treatment. 
Ho.spital  services  and  out-of-area  coverage  for  CommuniCare  members  are 
provided  by  Blue  Cross  of  Southern  California. 

HOW  IT  WORKS 

Each  CommuniCare  member  chooses  the  medical  group  most  suitable  for 
him.  He  then  has  free  choice  of  his  personal  physician  from  that  particular 
group.  When  the  member  needs  a  specialist's  care,  his  personal  physican  will 
arrange  it  with  the  appropriate  specialist,  usually  a  member  of  that  medical 
group. 

There  are  few  limits  to  the  number  of  physician,  specialist  or  surgical  serv- 
ices a  member  may  receive  at  no  charge.  Additionally,  there  is  no  limit  to  the 
number  of  covered  diagnostic  tests  or  X-ray  and  laboratory  procedures  which 
a  member  may  receive  at  no  charge. 

Emergency  care  is  available  through  the  medical  group  on  a  24-hour  basis 
every  day  of  the  year.  Additionally,  Blue  Cross  provides  special  doctor  and 
hospital  benefits  when  members  are  out  of  their  medical  group's  service  area. 

CommuniCare's  comprehensive  physicians'  services  and  hospital  benefits 
greatly  reduce  the  possibility  of  catastrophic  expense  for  costly  and  extended 
treatment  for  serious  illness. 

*  N:  *  4:  *  ^  * 

Summary  of  CommuniCare  Health  Plan  Services 

The  services  of  this  plan  are  provided  when  ordered  or  approved  by  a  physician 
of  the  participating  multispecialty  medical  group  the  member  has  selected. 

Professional  services : 
Physician  visits: 

At  medical  group  office No  charge. 

In  hospital  or  extended  care  facility Do. 

Referrals Do. 

Specialist  consultations Do. 

At  home   (if  within   15-mile  house   call     $10  charge, 
service  area). 
Surgery : 

At  medical  group  office No  charge. 

In  hospital Do. 

Administration  of  anesthetics Do. 

Maternity    care    (prenatal,    delivery,    post- 
natal) : 

Inception   of  pregnancy   after  effective     No  charge. 

date  of  coverage. 
Inception  of  pregnancy  prior  to  effective     $350  charge, 
date  of  coverage  under  this  plan. 
Examinations: 

Periodic  physical  examination No  charge. 

Examinations  for  glasses  (not  including  Do. 

glasses) . 
X-ray  and  laboratory:  X-ray  and  laboratory  Do. 

procedures. 
Other  services: 

Immunizations Do. 

Allergy  testing Do. 

Allergy  serum Reduced  charges. 

Allergy  injections No  charge. 

Physiotherapy Do. 

Psychiatric  services — outpatient  Psychiatric     50  visit  limit,  $20  charge  per 
consultations.  visit  maximum. 
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Hospital  (and  extended  care  facility)  services: 

365  days  of  care  per  period  of  disability  in     No  charge. 

semiprivate  accommodations. 
Hospitalization  for  mental  conditions,  up  to  Do. 

30  days  per  calendar  year. 

Semiprivate  room  and  ancillary  services Do. 

Intensive  care Do. 

Hospitalization  for  maternity,  if  inception  of  Do. 

pregnancy  occurs  after  effective  date  of 
coverage. 
Outpatient  services  in  Blue  Cross  contracting  Do. 

hospital  for  minor  surgery,  and  accident 
care  within  72  hours  of  the  injury. 
Catastrophic  services : 

Nuclear  medicine Do. 

Organ  transplants Do. 

Additional  services: 

Ambulance  (in  medical  group  service  area)-.     Up  to  $50. 
Blood  and  blood  plasma  (after  first  3  pints) .     No  charge. 
Outpatient  prescription  drugs $2  charge  for  each  eligible  pre- 
scription   purchased    at    a 
Paid   Prescriptions  partici- 
pating pharmacy. 
Emergency  coverage  (not  provided  by  doctor  of 
participating  medical  group) : 

In  service  area Up  to  $50. 

Outside  Service  Area: 

Hospital 21    days    at    100   percent    of 

covered  services. 

Professional  and  other  services Up  to  $1,000  at  80  percent  of 

usual  and  reasonable 
charges  for  covered  profes- 
sional services  for  each 
incident. 


UNITED  MEDICAL  CLINICS 
(Prepaid) 

Clinics 

Palo  Alto  Medical  Clinic,  300  Homer  Avenue,  Palo  Alto,  Cal.  (415)  321-4121 
Redwood  Medical  Clinic,  2900  Whipple  Avenue,  Redwood  City,  Cal.   (415)  369- 

5861 
San  Jose  Medical  Clinic,  45  South  17th  St.,  San  Jose,  Cal.  (408)  294-0353 
Sunnyvale  Medical  Clinic,  596  Carroll  St.,  Sunnyvale,  Cal.  (408)  739-0551 

For  Employees  of  the  Pacific  Telephone  and  Telegraph  Company  primarily 
in  San  Mateo  and  Santa  Clara  Counties. 

Enrollment — 3,105 

Premiums  :    individual — $22.21/month  ;    two-member — $44.43  ;    family — $61.95. 

operational  date :  1970 

A  Unique  Health  Cake  Plan  Gfj-ering  You  .  .  . 

PERSONAL  ATTENTION 

You  will  have  your  own  personal  physician  on  the  staff  of  the  United  Medi- 
cal Clinic  nearest  you,  and  you  will  receive  his  personal  attention.  You  will  re- 
ceive the  high  quality  of  care  that  has  long  been  the  standard  of  private  prac- 
tice. Your  day-to-day  care  is  in  his  hands.  The  basis  of  your  health  care  is  the 
close,  trusting  relationship  you  have  with  your  physician  and  his  associates. 
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PREVENTIVE  CARE 

You  should  have  periodic  clieck-ups  as  recommended  by  your  physician ;  seek 
needed  medical  advice  and  prompt  attention  at  the  first  sign  of  illness.  Group 
practice — the  concept  of  many  specialists  conveniently  located  in  one  area^ — • 
stresses  the  idea  of  early  detection.  Now,  if  necessary,  your  physician  may  call 
upon  a  full  range  of  medical  specialists  and  technicians  all  under  the  same 
roof.  The  result?  Your  health  problems  are  detected  and  treated  early. 

NO  SURPRISE  HOSPITAL  BILLS 

Just  about  everything  you  might  need  in  hospital  care  is  covered.  Many  are 
services  you  would  have  to  pay  for  under  conventional  health  plans.  Now  you 
won't  be  stuck  with  surprise  bills.  And  no  more  unnecessary  claims^the  hospi- 
tal will  bill  Blue  Cross  directly.  After  all,  when  you're  in  the  hospital  you've 
got  enough  to  worry  about. 

FULL  HOSPITAL  SERVICES 

The  local  Blue  Cross  member  hospital  your  physician  sends  you  to  is  one  of 
the  nation's  finest.  All  necessary  services  are  paid  in  full ;  from  intensive  care 
units  to  regular  services  to  minimal  convalescent  care.  That's  progressive  pa- 
tient care. 

'round  THE  WORLD  PROTECTION 

You  get  the  same  hospital  benefits  whether  you're  at  home  or  anywhere  in 
the  world.  Y'our  Blue  Cross  identification  card  assures  you  this  protection.  It 
also  give  you  immediate  hospital  admission  with  no  burdensome  advance  pay- 
ments. Medical  protection?  You're  protected  in  case  of  a  medical  emergency  at 
home  or  while  traveling. 

snow  your  clinic  preference  on  enrollment  APPLICATION 

In  "United  Medical  Clinic"  box  indicate  by  number  your  choice :  1.  Palo 
_Alto  ;  2.  Redwood  City  ;  3.  San  Jose ;  4.  Sunnyvale. 

WHO  IS  eligible 

All  regular  employees  and  their  eligible  dependents  are  eligible  for  this  pro- 
gram. Eligible  dependents  include  husband  and  wife  and  all  unmarried  chil- 
dren from  birth  to  age  19.  Children  may  be  adopted,  stepchildren  living  at 
home  and  unmarried  children  of  any  age  incapable  of  self-support  and  entirely 
dependent  upon  the  employee. 

Retired  employees  under  age  65  and  their  eligible  dependents  may  continue 
in  this  program  until  age  65.  Benefits  will  be  the  same  as  for  regular  employ- 
ees and  their  dependents.  At  age  65  the  Special  Medical  Expense  Plan  (SME) 
goes  into  effect. 

Once  enrolled,  you  must  remain  in  this  plan  until  the  next  open  enrollment 
period. 

COST  OF  THE  PROGRAM 

You  and  2  or 

You  only  You  and  1  more 

dependent  dependents 


Monthly  premium , $17.30  $34.60  $48.25 

Company  pays  I 16.25  33.40  45.75 

You  Pay 1.05  1.20  2.50 

1  After  6  months'  service,  the  company  will  pay  the  same  amount  towards  this  plan  as  for  the  Basic  Medical  Expense 
Plan  (BME). 

******* 

Benefits 

Medical  treatment :  OflBce  Calls,  Hospital  Calls,  House  Calls  within  seven 
miles  of  your  United  Medical  Clinic  facility  (when  determined  necessary  by  your 
physician)  ;  Pays  100%  of  services. 
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Surgical  Operations  :  Surgeon,  Assistant  Surgeon,  Anesthesiologist ;  Pays  100% 

of  services. 

Physical  Examination  :  Pays  100%  of  services. 

Laboratory  procedures/X-ray  examinations  :  Pays  100%  of  services. 

Hospital  room  and  services:  Pays  100%  for  three-bed  room  up  to  365  days 
for  all  services  necessary  for  your  treatment.  If  higher  priced  accommodations 
are  used,  an  allowance  of  the  minimum  ward  rate  will  be  provided. 

Special  Hositpal  Units :  such  as  Intensive  or  Cardiac  Care  Units.  Pays  100% 
for  up  to  365  days  when  used  in  lieu  of  Hospital  Room  benefit  accommodations. 

Hospital  emergency  room  treatment :  admission  for  first  treatment ;  Pays  100% 
for  illness  if  for  treatment  of  shock,  acute  poisoning  or  hemorrhaging;  for 
accidents  if  within  7  hours  of  tlie  accident :  or  if  surgery  is  performed. 

Extended  care  in  a  convalescent  or  chronic  disease  facility  :  Pays  100%  in  a 
cotracting  facility  for  a  two-bed  room.  Each  day  of  care  is  the  equivalent 
of  one-half  day  of  Hospital  benefit  days.  Benefits  are  provided  when  trans- 
ferring immediately  to  a  facility  after  at  least  five  days  of  hospital  care. 

Continued  care:  Pays  for  care  at  home  by  a  home  health  agency  or  in  an 
extended  care  facility  as  an  alternative  to  Hospital  Room  and  Service  benefits 
when  continuation  in  the  ho.spital  would  othei-wise  be  necessary  and  such  care  is 
provided  under  a  Continued  Care  program  administratered  in  cooi>erati()n  with 
the  local  medical  association. 

Ambulance  services:  Local:  Pays  up  to  $50  for  services  to  or  from  the 
hospital  when  entitled  to  Hospital  benefits  for  each  accident  or  illness,  but  not  for 
maternity  cases. 

Air :  Pays  up  to  $100  for  air  transportation  from  where  first  disabled  to  nearest 
hospital  qualified  to  provide  treatment  when  necessary  to  safeguard  the  members 
life  or  health. 

X-ray  and  radium  therapy  :  Pays  100%  of  services. 

Registered  physical  therapist :  United  Medical  Clinic  facilities :  Pays  100% 
of  services.  Hospital :  Pays  100%  of  charges  when  entitled  to  Hospital  benefits 
and  therapy  is  necessary  for  treatment  illness  or  injury. 

^Latemity  care  for  the  employee's  wife  or  the  female  employee  when  she  has 
been  enrolled  in  this  program  continuously  from  date  of  conception  until 
hospitalization :  Medical :  Pays  100%  of  services.  Hospital :  Pays  100%  of 
Hospital  Room  and  Service  benefits  listed  above  after  the  first  $100  for  each  preg- 
nancy. 

Travel  and  emergency  medical  care  when  there  is  no  opportunity  to  consult 
your  United  Medical  Clinic  physician.  Benefits  are  provided  until  condition  per- 
mits moving  to  United  Medical  Clinic  facilities :  Professional :  Pays  80%  of  serv- 
ices. Office  Hospital  and  House  Calls,  Surgical  Operations.  Laboratory  Proce- 
dures/X-ray Examinations,  Maternity  Care  for  emergency  delivery  or  mi.scar- 
riage.  Hospital :  Pays  up  to  the  amounts  listed  for  those  hospital  services  where 
payments  are  indicated  in  the  Immediate  Protection  column  above. 

THE  PLAN  DOES  NOT  PROVIDE  HOSPITAL  CARE  OR  PROFESSIONAL  SERVICES  FOR : 

Eye  refractions  for  glasses  or  glasses  examinations. 

Conditions  covered  by  Workmen's  Compensation  laws. 

Alcoholism,  drug  addiction  and  mental  disorders  after  diagnosis  as  such. 

Treatment  on  or  to  the  teeth ;  treatment  of  gingival  tissues  other  than  for 
tinnors  ;  extraction  of  teeth  ;  treatment  of  dental  abscess  or  granuloma. 

Cosmetic  surgery  (unless  required  as  a  result  of  accidental  bodily  injury  oc- 
curring after  effective  date). 

Confinement  or  treatment  in  a  government  owned  or  operated  facility  or 
when  treated  under  any  law  or  plan  of  any  government. 

Any  expenses  for  which  the  Member  or  his  Dependent  is  not  required  to 
pay. 

Any  injury  received  as  a  result  of  war,  armed  invasion  or  aggression. 

Care  in  a  nursing,  rest  home  or  convalescent  care  facility  except  as  de- 
scribed in  this  summary  and  the  contract. 

Benefits  received  or  payable  under  the  Medicare  section  of  the  Social  Secu- 
rity Act. 

Services  prior  to  Member's  effective  date  or  during  a  hospital  admission 
commencing  prior  to  that  date. 
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Services  after  the  Member's  coverage  is  terminated  except  as  provided  by 
the  contract. 

Treatment  for  pregnancies  except  as  described  in  this  summary  and  in  the 
contract. 

Blood  and  blood  plasma  or  blood  processing. 

Drugs,  medicines,  and  oxygen  (except  while  a  registered  bed  patient). 

Chiropractic  or  psychologist  services. 

Appliances,  i.e.  crutches,  canes,  braces  or  prosthetic  devices. 

Emergency  room  payments  except  as  described  in  the  plan. 

IN  ADDITION  THE  PLAN  DOES  NOT  PROVIDE  PROFESSIONAL  SERVICES  FOR  : 

Professional  treatment  for  kidney  dialysis ;  heart  surgery  or  organ  trans- 
plants. 

Contagious  diseases  for  which  Public  Health  Authorities  require  or  recom- 
mend hospitalization. 

Tuberculosis  after  diagnosis  as  such. 

Self-inflicted  or  self-induced  injuries. 

THE  PLAN  DOES  NOT  PROVIDE  HOSPITAL  CARE  J-OR  : 

Pulmonary  tuberculosis  after  diagnosis  as  such. 

Hospitalization  primarily  for  diagonistic  tests,  medical  observation,  physio- 
therapy and  hydrotherapy. 

COORDINATION  OF  BENEFITS 

When  a  member  has  more  than  one  group  health  plan,  combined  payments 
for  both  group  programs  will  be  provided  up  to  but  not  to  exceed  100  percent 
of  charges  for  actual  covered  services. 

EMERGENCY  MEDICAL  AND  TRAVEL  SERVICES 

Hospital :  If  you  are  hospitalized  as  a  bed  patient  in  any  of  the  7,100  Blue 
Cross  member  hospitals,  the  local  Blue  Cross  Plan  serving  the  area  will  pay 
your  claim. 

Medical :  Ask  your  physician  to  send  to  Blue  Cross  in  Oakland  a  report  giv- 
ing the  necessary  medical  information  and  his  itemized  charges.  A  check  for 
your  benefits  will  be  sent  to  you,  payable  to  you  and  your  physician. 

Note :  Non-member  hospitals  and  some  physicians  may  not  bill  Blue  Cross. 
In  these  cases,  send  us  the  itemized  bills  with  your  attending  physician's  medi- 
cal information.  If  the  bill  has  been  paid,  include  a  request  for  reimbursement. 


COMMUNITY  HEALTH  CARE  CENTER  PLAN 
(PREPAID) 

150  Sargent  Drive.  New  Haven,  Conn.  06511 
Enrollment— 11,600;  FEP— 81  Medicare 

Premiums  :  individual— $20.84 ;  two-member— $41.60  ;  family— $62.45. 

Operational  date  :  October,  1971 

SERVICES  IN  THE  CHCP  HEALTH  CENTER 

Preventive  and  diagnostic  services  and  treatment  including: 

Visits  to  doctor's  office — your  family  physician,  your  child's  pediatrician, 
your  obstetrician,  or  a  specialist  to  whom  any  of  them  refers  you  or  your  fam- 
ily ; 

Physical  check-ups ; 

Laboratory  tests ; 

X-ray  tests ; 

Physical  Therapy  ; 

Eye  examinations ; 

Immunizations  ;  injections  ;  allergy  injections  ; 

Prescribed  medicines  filled  in  Health  Center  pharmacy,  with  only  30% 
charge  of  the  cost  of  each  prescription. 

Psychiatric  services  limited  to  five  visits  each  year. 
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SERVICES  IN  THE  HOSPITAL 

Physician's  Services  including  surgical  operations  or  procedures,  consulta- 
tions with  specialists,  specialty  ambulatory  services  such  as  cystoscopy,  compli- 
cated X-ray  procedures,  radioisotope  tests,  and  pulmonary  function  tests ; 

Inpatient  Hospital  Services  including  semi-private  room  and  board  for  up  to 
485  days  with  a  new  period  (of  485  days)  starting  after  60  days  out  of  a  Hos- 
pital ;  use  of  operating  room  and  related  services ;  anesthesia  ;  X-ray  and  labo- 
ratory services ;  physical  therapy  ;  special  diet ;  and  medications  and  supplies. 

Hospital  Services  for  nervous-mental  disorders  or  tuberculosis  limited  to  21 
days. 

OBSTETRICAL  SERVICES 

Full  physician  services : 

Full  Hospital  Services  after  240  days  of  continuous  enrollment  in  CHCP,  or 
when  combined  participation  in  an  alternate  plan  (through  the  same  place  of 
employment)  and  in  CHCP  totals  240  days. 

EMERGENCY  SERVICES  WITHIN  CHCP  SERVICE  AREA 

To  be  available  at  all  hours,  all  days  of  the  year. 

Physician,  always  on  call ; 

Services  available  as  needed — in  the  Health  Center,  in  the  Emergency  Room 
of  the  Hospital,  or  in  the  home ; 

Ambulance  service  when  authorized  by  Plan  Physician  or  other  authorized 
CHCP  person. 

PAYMENT  FOR  SERVICES  OUTSIDE  CHCP  SERVICE  AREA 

If  an  enrollee  has  an  accident  or  emergency  illness  while  temporarily  away 
from  home  and  outside  the  CHCP  Service  Area,  he  will  be  entitled  to  the  fol- 
lowing : 

Up  to  21  days  of  hospitalization  ; 

Up  to  $500  in  charges  for  physicians'  services  during  emergency  hospitaliza- 
tion, after  being  responsible  for  the  first  $50  of  such  expense  ; 

Up  to  $250  in  charges  for  emergency  room  visits  ; 

In  obstetrical  cases,  these  payments  are  made  for  unexpected  complications 
of  pregnancy  if  they  occur  more  than  30  days  prior  to  expected  date  of  con- 
finement : 

In  order  that  an  enrollee  may  return  to  the  CHCP  Service  Area  for  continu- 
ing and  follow-up  treatment,  an  enrollee  may,  with  prior  authorization  by 
CHCP  staff,  use  for  ambulance  or  other  emergency  transportation  some  of  the 
money  which  would  otherwise  have  been  spent  for  hospitalization  or  physi- 
cians' services : 

If  an  enrollee  is  near  a  comprehensive  group  practice  plan  with  which 
CHCP  has  a  reciprocal  arrangement,  he  may  I'eceive  services  from  that  plan  to 
the  same  extent  that  he  would  have  received  them  from  CHCP. 

TOWNS  INCLUDED  IN  CHCP  SERVICE  AREA 

Ansonia,  Bethany,  Branford,  Cheshire,  Derby,  East  Haven,  Guilford,  Ham- 
den,  Madison,  Milford,  New  Haven,  North  Branford,  North  Haven,  Orange, 
Shelton,  Wallingford,  West  Haven,  and  Woodbridge. 

ELIGIBILITY 

In  order  to  enroll  as  a  Participant  in  CHCP,  a  person  must  be  a  member  of 
a  participating  group,  or  be  entitled  under  a  trust  agreement,  employment  con- 
tract, or  other  established  standard  of  a  group  in  order  to  be  eligible  to  pai'tic- 
ipate  in  Health  and  Medical  Services  and  Hospital  Services  arranged  for  the 
group. 

Family  dependents  to  be  eligible  to  enroll  must  be  either  the  spouse  of  the 
Participant  or  a  dependent  unmarried  child  under  the  age  of  19,  a  foster  child 
entirely  dependent  on  the  Participant  and  his  spouse,  or  legally  adopted  chil- 
dren. A  newborn  child  will  be  eligible  upon  enrollment  into  CHCP.  Eligibility 
for  a  totally  and  permanently  disabled  eligible  child  will  extend  to  age  21  for 
Health  and  Medical  Services,  but  not  for  Hospital  Services. 

CONVERSION  TO  INDIVIDUAL  ENROLLMENT 

A  person  who  has  been  enrolled  as  a  Participant  for  90  days  or  more  and 
who  ceases  to  be  qualified  because  he  has  left  the  Group  may  continue  his  par- 
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ticipation  as  a  Group  Participant  for  90  days  by  paying  the  group  prepayment 
costs.  During  that  time  he  may  convert  to  such  individual  enrollment  as  may 
be  available. 

LIMITATIONS  AND  EXCLUSIONS 

There  are  dollar  limitations  on  renal  dialysis  and  valvular  and  coronary  ar- 
tery surgery.  The  following  are  excluded :  cosmetic  surgery,  dental  care  except 
essential  oral  surgery,  hospitalization  for  custodial  care,  experimental  proce- 
'dures  (including  organ  transplants),  services  for  drug  addiction,  hospitaliza- 
tion for  chronic  alcoholism,  payments  for  artificial  aids  and  corrective 
appliances. 

Excluded  also  are  services  which  are  an  employer  or  governmental  responsi- 
bility;  conditions  covered  by  workmen's  compensation;  service-connected  disa- 
•bilities ;  services  covered  under  the  Medicare-Medicaid  act  except  to  the  extent 
reimbursement  is  made  from  those  programs  to  CHCP ;  services  for  an  enrollee 
who  is  a  patient  in  a  hospital  on  his  initial  date  of  enrollment  until  he  has 
not  been  an  in-patient  for  the  same  illness  for  90  days. 

CHCP  will  not  be  responsible  for  payment  of  physician  or  hospital  charges 
which  have  not  been  provided  or  arranged  by  a  CHCP  physician  or  other 
CHCP  staff. 

In  the  case  of  an  injury  or  illness  caused  by  a  third  party,  services  will  be 
provided  but  will  be  charged  to  the  enrolled  person  at  prevailing  charges ;  such 
charges  will  be  cancelled  if  the  enrollee  makes  a  reasonable  effort  but  cannot 
seucre  monetary  recovery. 

The  Community  Health  Care  Center  Plan  (CHCP)  is  a  nonprofit  organiza- 
tion created  by  the  Connecticut  General  Assembly.  Its  purpose  is  to  arrange 
for  or  provide  to  its  enrollees  the  Health,  Medical  and  Hospital  Services  de- 
scribed in  this  brochure. 

Physicians,  nurses,  and  other  staff  will  work  together  as  a  team  to  provide 
-enrolled  persons  with  continuing  and  comprehensive  care.  They  will  be  urged 
to  select  a  family  physician  for  themselves  and  a  pediatrician  for  their  chil- 
dren. He  with  others  on  the  CHCP  staff,  will  direct  the  medical  care  of  en- 
rollees. He  will  order  laboratory  tests  and  —ray  examinations  when  they  are 
needed,  and  arrange  for  hospitalization  if  that  should  be  necessary. 

Except  as  indicated,  there  are  no  extra  charges  for  CHCP  services. 

The  information  contained  in  this  brochure  is  a  summary  of  the  Group 
Health,  Medical  and  Hospital  Service  Agreement  of  the  Community  Health 
Care  Plan,  Inc.  The  Agreement  has  been  approved  by  the  Connecticut  Insur- 
ance Commissioner. 

The  Community  Health  Care  Center  Plan  is  located  at :  150  Sargent  Drive, 
Long  Wharf  Area,  New  Haven,  Connecticut  06511. 

AH  persons  who  enroll  in  CHCP  for  their  health  services  will  receive  a 
CHCP  identification  card,  and  a  letter : 

To  inform  them  of  the  exact  date  when  their  enrollment  in  CHCP  will 
begin ; 

To  invite  them  to  come  to  an  orientation  session  about  CHCP,  to  become 
familar  with  the  Health  Center,  and  to  meet  physicians  and  other  staff ; 

To  explain  to  them  how  to  use  CHCP  for  their  health  services — how  the  ap- 
pointment system  works,  the  hours  when  the  Health  Center  is  open,  the  tele- 
phone number  to  use  in  case  of  emergencies. 

[Substitute  for  Senate  Bill  No.  1711.] 

[335.] 

An  Act  Incorporating  Community  Health  Cake  Center  Plan,  Inc. 

Section  1.  .Tohn  J.  Driscoll  of  Bridgeport,  Vincent  J.  Sirabella  of  New 
Haven,  Ruth  W.  Greenberg  of  Bethany,  Lawrence  N.  Spitz  of  New  Haven.  Rich- 
ard C.  Lee  of  New  Haven.  Reuben  A.  Holden  of  New  Haven,  Gordon  K. 
MacLeod,  M.D.,  of  Hamden  and  Tsadore  S.  Falk  of  New  Haven,  all  of  Connect- 
icut are  hereby  authorized  to  associate  themselves  as  a  body  politic  and  corpo- 
rate as  a  charitable,  educational  and  benevolent  nonprofit  corporation  under 
the  nonstock  corporation  act  of  the  state  of  Connecituct,  said  corporate  body 
to  be  known  as  the  Community  Health  Care  Center  Plan,  Inc. 
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Sec.  2.  The  nature  of  the  activities  to  be  conducted  and  the  purposes  to  be 
carried  out  by  the  corporation  are  as  follows:  (1)  Establishing,  maintaining 
and  operating  a  plan  or  plans  whereby  heath  care,  as  hereinafter  defined,  may 
be  provided,  at  the  expense  of  the  corporation,  to  subscribers  to  such  plan  or 
plans  under  contract  or  contracts  entitling  such  subscribers  to  health  care;  (2) 
providing  directly  by  its  employees  who,  when  required  by  law,  shall  be  duly 
licensed  to  render  such  service,  or  by  contract  health  care,  as  hereinafter  de- 
fined, to  its  subscribers  or  by  contract  or  by  indemnity  arrangement  with  any 
hospital,  hospital  service  corporation,  medical  service  corporation,  medical 
group  corporation  or  person  qualified  and  licensed  to  render  any  health  care 
service  or  by  both  methods;  (3)  entering  into  agreements  with  any  governmen- 
tal agency,  or  any  hospitals  or  individuals  licensed  to  practice  any  of  the  heal- 
ing arts,  for  the  training  of  personnel  under  the  direction  of  persons  licensed 
to  practice  the  profession  of  healing  art;  (4)  establishing,  operating  and  main- 
taining a  medical  service  center,  clinic  or  clinics  or  any  such  other  facility  as 
shall  be  necessary  for  the  prevention,  study,  diagnosis  and  treatment  of  human 
ailments  and  injuries  and  to  promote  medical,  surgical,  dental  and  general 
health  education,  scientific  education  and  research  and  learning. 

Sec.  3.  Health  care,  as  used  herein,  shall  include  but  is  not  limited  to  the 
following:  Medical,  surgical  and  dental  care  provided  through  licensed  physi- 
cians or  dentists,  including  any  supporting  and  ancillary  personnel,  services 
and  supplies;  physical  therapy  service  provided  through  licensed  physical  ther- 
apists upon  the  prescription  of  a  physician ;  psychological  examinations  pro- 
vided by  registered  psychologists ;  optometric  service  provided  by  licensed  op- 
tometrists ;  hospital  service,  both  in-patient  and  out-patient ;  convalescent 
institution  care  and  nursing  home  care ;  nursing  service  provided  by  a  regis- 
tered nurse  or  by  a  licensed  practical  nurse ;  home  care  service  of  all  types  re- 
quired for  the  health  of  a  person ;  rehabilitation  service  required  or  desirable 
for  the  health  of  a  person  ;  preventive  medical  services  of  all  and  any  types ; 
furnishing  necessary  appliances,  drugs,  medicines  and  supplies ;  educational 
services  for  the  health  and  well-being  of  a  person ;  ambulance  service ;  and  any 
other  care,  service  or  treatment  related  to  the  prevention  or  treatment  of  dis- 
ease, the  correction  of  defects  and  the  maintenance  of  the  physical  and  mental 
well-being  of  human  beings.  Any  diagnosis  and  treatment  of  diseases  of  human 
beings  required  for  health  care  as  defined  in  this  section,  if  rendered,  shall  be 
under  the  supervision  and  control  of  the  professional  staff  rendering  such  care. 

Sec.  4.  It  is  the  intent  and  purpose  of  the  corporation  that  it  shall  be  orga- 
nized and  operated  exclusively  for  charitable,  scientific,  benevolent  and  educa- 
tional purposes ;  no  part  of  the  net  earnings  nor  of  the  capital  of  the  corpora- 
tion shall  inure  to  the  benefit  of  any  private  individual,  director,  officer  or 
employee  of  the  corporation  except  that  an  employee  shall  be  entitled  to  rea- 
sonable compensation  for  services  rendered  in  affecting  the  corporate  purposes ; 
and  no  substantial  part  of  the  activities  of  the  corporation,  or  of  any  recipient 
of  its  funds,  shall  consist  of  carrying  on  propaganda  or  otherwise  attempting 
to  influence  legislation  and  neither  the  corporation  nor  any  recipient  of  its 
funds  shall  participate  in  or  intervene  in  any  political  campaign  in  behalf  of 
any  candidate  for  public  office,  provided  this  prohibition  shall  not  apply  to  any 
person  not  acting  in  behalf  of  the  corporation. 

Sec.  5.  The  corporation  shall  have  the  power  to  acquire,  own,  administer  and 
dispose  of  real  and  personal  property  of  any  kind  or  nature  as  may  be  neces- 
sary or  convenient  for  the  promotion  of  its  objects  and  purposes ;  to  accept 
and  receive  properties,  monies  or  securities,  by  virtue  of  any  grant,  gift,  be- 
quest, devise  or  otherwise  and,  in  respect  of  any  such  properties  so  trans- 
ferred, delivered  or  conveyed  to  it,  to  use  the  same  or  the  income  therefrom  for 
the  purposes  or  objects  to  l)e  accomplished  by  its  creation  or  any  of  them  not 
inconsistent  with  the  laws  of  this  state  and  the  purposes  for  which  the  corpo- 
ration is  organized  and  in  accordance  with  the  terms,  conditions,  stipulations, 
restrictions,  reservations  or  provisions  of  any  will,  trust,  gift,  grant  or  con- 
tract, relating  to  or  affecting  any  of  the  properties,  real  or  personal,  of  which 
it  may  be  possessed,  provided  such  terms,  conditions,  stipulations,  restrictions, 
reservations  and  provisions  shall  not  be  inconsistent  with  the  purposes  for 
which  the  corporation  is  organized.  The  corporation  shall  have  the  power  to 
invest,  reinvest,  use,  appropriate,  accumulate,  convey  and  dispose  of  principal 
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or  income  or  both  for  charitable,  benevolent,  educational  and  scientific  pur- 
poses, as  herein  provided,  with  the  power  to  hold  as  an  investment  any  securi- 
ties or  other  property  received  by  it  through  gift,  bequest  or  devise.  The  corpo- 
ration shall  further  have  the  power  to  sell,  lease,  mortgage,  pledge,  convey  and 
otherwise  to  dispose  of  or  encumber  any  properties  possessed  by  it,  or 
conveyed  to  it,  except  for  such  limitations  as  may  be  contained  in  the  instru- 
ment under  which  property  is  received  by  the  corporation  or  by  this  act,  and, 
in  general,  the  corporation  shall  have  the  power  to  exercise  any  and  every 
power  for  which  a  corporation  without  capital  stock,  organized  under  the  laws 
of  this  state,  for  charitable,  scientific,  benevolent  or  educational  purposes,  all 
for  the  public  welfare,  can  be  authorized  or  exercised,  but  not  any  other  powers. 

Sec.  6.  The  corporation  shall  have  no  members.  The  care,  control  and  dispo- 
sition of  the  property  and  funds  of  the  corporation  and  the  general  manage- 
ment of  its  affairs  shall  be  vested  in  the  subscribers  hereto  and  their  duly 
elected  associates  and  successors,  as  a  board  of  directors.  The  corporation 
shall  have  the  power  to  adopt  ))ylaws  for  the  governing  of  its  affairs,  which 
bylaws  shall  prescribe  the  number  of  directors,  their  term  of  office  and  the 
manner  of  their  election,  subject  to  the  provisions  of  this  act.  Said  bylaws 
may  be  adopted  and  repealed  or  amended  by  the  affirmative  vote  of  two-thirds 
of  all  the  directors  of  said  corporation,  at  any  meeting  of  said  board  of  direc- 
tors duly  held  upon  at  least  ten  days'  notice,  provided  notice  of  such  meeting 
shall  specify  the  proposed  action  concerning  the  bylaws  to  be  taken  at  such 
meeting.  The  bylaws  of  the  corporation  shall  provide  that  the  board  of  direc- 
tors shall  include  representation  from  persons  engaged  in  the  healing  arts  and 
from  persons  who  are  beneficiaries  of  any  contract  for  health  care  subject  to 
the  following  provisions:  (1)  One-quarter  of  the  board  of  directors  shall  be 
persons  engaged  in  the  healing  arts,  provided  no  profession  within  the  healing 
arts  shall  have  more  than  one-third  of  such  representation  of  the  healing  arts : 
(2)  one-quarter  of  the  board  of  directors  shall  be  elected  directly  at  annual 
meetings  by  persons  who  are  beneficiaries  of  any  contract  for  health  care,  but 
no  such  representatives  need  be  elected  until  the  first  annual  meeting  following 
the  approval  by  the  insurance  commissioner  of  the  initial  contract  to  be  of- 
fered by  the  corporation  and  there  shall  be  only  one  representative  from  any 
group  covered  by  a  group  contract. 

Sec.  7.  No  part  of  the  corporation's  income  shall  be  distributed  to  its  sub- 
scribers, directors  or  otficers  and  the  corporation  shall  not  have  or  issue  shares 
of  stock  or  pay  dividends.  All  property  and  assets  received  by  the  corporation 
shall  be  held  in  perpetuity  under  the  terms  hereof.  In  the  event  of  the  dissolu- 
tion, liquidation  or  termination  of  its  corporate  existence,  no  part  of  the  prop- 
erty or  assets  of  the  corporation  shall  inure  to  the  benefit  of  any  director, 
officer,  subscriber  or  employee  of  the  corporation,  each  of  whom  by  holding 
such  position  shall  be  deemed  to  have  waived  and  relinquished  all  rights  con- 
ferred by  statute  or  otherwise  upon  sul)scribers  of  a  corporation  without  capi- 
tal stock  to  share  in  such  assets  upon  dissolution,  liquidation  or  termination. 
After  the  payment  of  all  lawful  claims  against  the  corporation,  all  its  remain- 
ing assets  shall  he  devoted  permanently  and  exclusively  to  the  purposes  for 
which  the  corporation  is  formed,  or  paid  over  to  such  organization  created  ex- 
clusively for  religious,  charitable,  scientific,  benevolent  or  educational  purposes, 
and  in  such  amount  and  proportions,  as  the  board  of  directors  in  their  discre- 
tion shall  determine. 

Sec.  8.  The  corporation  shall  establish,  operate,  maintain  or  contract  for  a 
medical  service  center,  clinic  or  any  other  facility  only  in  the  city  of  New 
Haven,  or,  with  the  approval  of  the  commissioner  of  health,  in  a  town  contig- 
uous to  the  city  of  New  Haven. 

Sec.  9.  (a)  Any  clinic  established  hereunder,  including  a  clinic  which  is  a 
part  of  a  medical  service  center  or  other  facility,  shall  be  subject  to  approval 
as  a  clinic  by  the  commissioner  of  health  pursuant  to  the  standards  estab- 
lished for  approved  clinics  by  the  public  health  council,  (b)  Any  person  li- 
censed to  practice  any  of  the  healing  arts  who  is  employed  by  the  corporation 
shall  not  be  subject  to  reprimand  or  discipline  by  virtue  of  or  because  of  the 
fact  that  he  is  an  employee  of  the  corporation  or  that  the  corporation  may  be 
engaged  in  rendering  health  care  through  professional  employees,  provided, 
such  person  shall  otherwise  be  subject  to  reprimand  or  discipline  for  his  act  or 
acts  for  unprofessional  conduct. 
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Sec.  10.  The  corporation  may  accept  from  governmental  agencies,  or  from 
private  agencies,  corporations,  associations,  groups  or  individuals,  payments, 
grants,  loans  or  anything  of  value  concerning  all  or  part  of  the  cost  of  its  op- 
eration or  contracts  entered  into  between  such  health  care  center  plan  and  its 
subscribers. 

Sec.  11.  Xo  contract  between  the  corporation  and  subscribers  shall  entitle 
more  than  one  person  to  services,  except  that  such  contract  may  be  issued  for 
service  to  a  subscriber  and  wife,  to  a  subscriber  and  husband,  to  a  subscriber 
and  family,  to  a  subscriber  and  dependent  or  dependtnts  related  by  blood, 
marriage  or  adoption  or  to  a  subscriber  and  ward.  Such  contract  with  a  sub- 
scriber shall  be  in  writing  and  a  copy  thereof  furnished  to  each  subscriber. 
Each  such  contract  shall  contain  the  following  provisions:  (1)  A  statement  of 
the  amount  payable  to  the  corporation  by  the  subscriber  and  by  others  on  his 
behalf  and  the  manner  in  which  such  amount  is  payable;  (2)  a  statement  of 
the  nature  of  the  health  care  services  to  be  furnished  and  the  period  during 
which  they  will  he  furnished,  and,  if  there  are  any  services  to  be  excepted,  a 
detailed  statement  of  such  exceptions;  (3)  a  statement  of  terms  and  conditions 
upon  which  the  contract  may  be  cancelled  or  otherwise  terminated  at  the  op- 
tion of  either  party;  (4)  a  statement  that  the  contract  includes  the  endorse- 
ment thereon  and  attached  papers,  if  any,  and  contains  the  entire  contract ; 
(5)  a  statement  that  no  statement  by  the  subscriber  in  his  application  for  a 
contract  shall  void  the  contract  or  be  used  in  any  legal  proceeding  thereunder, 
unless  such  application  or  an  exact  copy  thereof  is  included  in  or  attached  to 
such  contract;  and  (6)  a  statement  of  the  period  of  grace  which  will  be  al- 
lowed the  sul)scriber  for  making  any  payment  due  under  the  contract,  which 
period  shall  not  be  less  than  ten  days. 

Sec.  12.  No  person  within  a  group  to  be  covered  by  a  group  contract  shall  be 
required  to  become  a  subscriber,  but  the  group  contract  may  provide  a  mini- 
mum period  of  coverage  for  a  subscriber. 

Sec  13.  The  corporation  shall  annually,  or  or  before  March  first,  file  in  the 
office  of  the  insurance  commissioner  a  statement,  verified  by  at  least  two  of  its 
principal  officers,  showing  its  condition  on  the  thirty-first  day  of  December 
then  preceding,  which  shall  be  in  such  form  and  contain  such  information  as 
said  commissioner  prescribes.  Examination  of  the  financial  condition  of  the 
corporation  by  the  insurance  commissioner  or  his  representatives  shall  be  made 
biennially.  Said  commissioner,  or  any  deputy  or  examiner  or  any  other  person 
whom  he  appoints,  shall  have  the  power  of  visitation  and  examination  into  the 
affairs  of  the  corporation  and  free  access  to  all  of  the  books,  papers  and  docu- 
ments that  relate  to  the  business  of  the  corporation,  and  may  summon  and 
qualify  as  witnesses  under  oath,  for  the  purpose  of  examination,  its  officers, 
agents  or  employees  or  other  persons  in  relation  to  the  affairs,  transactions 
and  conditions  of  the  corporation.  All  costs  of  acquisition  and  of  management 
activities  shall  be  under  the  supervision  of  the  insurance  commissioner. 

Sec.  14.  Except  as  otherwise  set  forth  in  this  act,  the  corporation  shall  not 
invest  in  real  estate  mortgages,  but  may  invest  in  other  securities  permitted  by 
the  general  statutes  for  the  investment  of  trust  funds,  and  in  such  other  secu- 
rities alone. 

Sec.  15.  The  corporation  shall  be  subject  to  liquidation,  dissolution  or  reha- 
bilitation, and  such  proceeding  shall  be  under  the  supervision  of  the  insurance 
commissioner,  who  shall  have  such  powers  hereunder  as  he  possesses  in  refer- 
ence to  domestic  insurance  corporations.  The  corporation  may  affiliate  or 
merge  with  any  corporation  incorporated  for  similar  purposes,  subject  to  the 
approval  of  the  insurance  commissioner. 

Sec  16.  (a)  The  corporation  shall  not  enter  into  any  contract  with  subscrib- 
ers unless  and  imtil  it  has  filed  with  the  insurance  commissioner  a  full  sched- 
ule of  the  rates  to  be  paid  by  the  subscribers  and  has  obtained  said  commis- 
sioner's approval  thereof.  The  commissioner  may  refuse  such  approval  if  he 
finds  such  rates  to  be  excessive,  inadequate  or  discriminatory.  The  corporation 
shall  not  enter  into  any  contract  with  subscribers  unless  and  until  it  has  filed 
with  the  insurance  commissioner  a  copy  of  such  contract,  including  all  riders 
and  endorsements  thereof,  and  until  said  commissioner's  approval  thereof  has 
been  obtained.  The  insurance  commissioner  shall,  within  a  reasonable  time 
after  the  filing  of  any  such  form,  notify  the  corporation  either  of  his  approval 
or  disapproval  thereof,   (b)  The  corporation  may  include  as  a  component  of  its 
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rate  a  sum  up  to  ten  per  cent  of  such  rate  to  be  used  for  the  objects  and  pur- 
poses set  forth  in  section  17  of  this  act.  An  amount  not  exceeding  ten  per  cent 
of  the  annual  net  premium  income  of  such  plan  may  be  set  aside  annually  as 
a  capital  reserve  fund,  and  may  be  accumulated  from  year  to  year  by  sucli 
plan,  to  be  expended  for  the  objects  and  purposes  as  set  forth  and  in  accord- 
ance with  said  section  17. 

Sp:c.  17.  (a)  With  the  approval  of  the  insurance  commissioner,  the  corpora- 
tion may  expend  sums,  including  sums  in  the  capital  reserve  fund  as  provided 
in  subsecti(m  (b)  of  section  IG  of  this  act,  for  the  following  objects  and  pur- 
poses: (1)  To  purchase  real  property  for  the  purpose  of  construction  of  a  hos- 
pital, a  medical  service  facility  or  center,  an  ofhce  building,  or  other  facility 
useful  or  necessary  in  the  implementation  of  its  program;  (2)  to  purchase  or 
lease  all  or  pax"t  of  an  existing  hospital,  medical  service  facility  or  center,  an 
office  building,  or  other  facility  useful  or  necessary  in  the  implementation  of 
its  program;  (3)  to  amortize  capital  costs  for  the  purchase  or  construction  of 
a  hospital,  a  medical  service  facility  or  center,  an  office  building,  or  otlier  fa- 
cility useful  or  necessary  in  the  implementation  of  its  program;  (4)  to  con- 
struct facilities,  including  a  hospital,  medical  service  facility  or  center,  an 
office  building,  or  other  facility  useful  or  necessary  in  the  implementation  of 
its  program,  and  to  alter,  improve  or  enlarge  such  facilities;  (5)  to  make 
loans,  including  loans  to  a  nonprofit  corporation  or  corporation  under  its  con- 
trol, for  any  of  the  objects  and  purposes  heretofore  prescribed;  (6)  to  do  any 
or  all  of  the  foregoing  jointly  or  in  association  with  another  healtli  care  center 
plan,  or  jointly  or  in  association  with  any  other  nonprofit  corporation  as  will 
implement  the  program  of  the  plan,  including  any  other  nonprofit  corporation 
under  the  control  of  such  health  care  center  plan. 

(b)  The  amount  set  aside  or  accumulated  in  the  capital  reserve  fund,  as 
pi'ovided  by  subsection  (b)  of  section  16  of  this  act,  shall  not  be  construed  as 
a  limitation  by  the  insurance  commissioner  in  determining  whether  to  approve 
such  expenditures. 

Sec.  18.  From  any  oi-der  or  decision  of  the  insurance  commissioner  relating 
to  this  corporation,  an  appeal  may  be  taken  by  any  person  or  corporation  ag- 
grieved thereby  to  the  superior  court  for  Hartford  county  within  three  months 
following  the  date  of  such  order  or  decision.  Any  dispute  which  arises  l>etween 
a  sul)scriber  and  the  corporation  shall  be  referred,  at  the  request  of  either 
party  to  such  dispute,  to  the  insurance  commissioner,  who  shall  have  the 
power  to  hear  and  decide  the  same,  subject  to  appeal  to  the  superior  court  as 
herein  provided. 

Sec.  19.  Except  as  specifically  provided  herein,  the  corporation  shall  be  ex- 
empt from  the  provisions  of  the  general  statutes  relating  to  insurance,  and  all 
property  of  the  corporation  shall  be  exempt  from  state,  district  and  municipal 
taxes. 

Sec.  20.  No  provision  of  this  act  nor  any  contract  for  health  care  by  the  cor- 
poration shall,  in  any  way,  affect  the  operation  of  the  workmen's  compensation 
act. 

Sec.  21.  Sections  33-181  and  33-182  of  the  general  statutes  shall  not  apply 
to  the  corporation. 

Approved  July  5,  1967. 

State  of  Connecticut 
Office  of  Secretary  of  the  State 

I,  Ella  T.  Grasso  Secretary  of  the  State  of  Connecticut  and  ketper  of  the 
Great  Seal  thereof,  and  of  the  original  record  of  the  Acts  and  Resolutions  of 
the  General  Assembly  of  said  State,  Do  hereby  certify  that  I  have  compared 
the  annexed  copy  of  Special  Act  No.  335.  An  Act  Incorporating  Community 
Health  Care  Center  Plan,  Inc.  with  the  original  record  of  the  same  now  re- 
maining in  this  office,  and  have  found  the  said  copy  to  be  correct  and  complete 
transcript  thereof. 

And  I  further  certify,  that  the  said  original  record  is  a  public  record  of  the 
State  of  Connecticut,  now  remaining  in  this  office. 

In  Testimony  Whereof,  I  have  hereunto  set  my  hand  and  affixed  the  Great 
Seal  of  the  State  of  Connecticut,  at  Hartford,  this  9th  day  of  December  1968. 

Ella  T.  Grasso, 
Secretary  of  the  State. 
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YALE    UNIVERSITY    HEALTH    PLAN 
(Prepaid) 

17  Hillhouse  Avenue,  New  Haven,  Connecticut  06520,  (203)  436-3503 

Enrollment— 20,000 
Premiums  :  individual— $26.86 ;  family— $65.52. 

Operational  date :  July,  1971 


GROUP    HEALTH   ASSOCIATION 

(Prepaid) 

2121    Pennsylvania   Avenue,   N.W.,    Washington,    D.C.    20037,    Lou    Segadelli- 

202/965-2000 

Enrollment— 83,000 

Premiums  (high  option)  :  $26.56  individual;  $67.75  family. 

Operational  date :  1937 


GEORGE   WASHINGTON   UNIVERSITY   HEALTH    PLAN 

(Prepaid) 

2150  Pennsylvania  Avenue,  N.W.,  Washington,  D.C. 
Enrollment — 1,700  ;  Medicare — 110  ;  Medicaid — 1,550 
Premiums  :  individual— $21.84  ;  family  $64.22. 

Hospital  Care :  George  Washington  University  Hospital,  901  23rd  St.,  N.W., 
Childrens  Hospital  of  U.C.  12th  and  W.  Sts..  N.W. 

Operational  date :  June,  1972 

Bylaws  of  the  George  Washington  University  Health  Plan,  Inc. 

ARTICLE  I — name 

flection  1.1.  The  name  of  this  service  corporation  shall  he  The  George  Wash- 
ington University  Health  Plan,  Inc. 

ARTICLE    II — offices 

Section  2.1.  The  principal  office  of  the  corporation  shall  he  located  in  Wash- 
ington, D.C.  The  Corporation  may  have  such  other  offices,  either  within  or 
without  the  District  of  Columbia,  as  the  Board  of  Directors  may  determine  or 
as  the  affairs  of  the  Corporation  may  require  from  time  to  time. 

Section  2.2.  The  Corporation  shall  have  and  continuously  maintain  in  the 
District  of  Columbia  a  registered  office,  and  a  registered  agent  whose  office  is 
identical  with  such  registered  office,  as  required  by  the  District  of  Columbia 
Nonprofit  Corporation  Act.  The  registered  office  may  be  but  need  not  be,  identi- 
cal with  the  principal  office  in  the  District  of  Columbia,  and  the  address  of  the 
registered  office  may  be  changed  from  time  to  time  by  the  Board  of  Directors. 

ARTICLE  III MEMBERS 

Section  S.l.  The  Corporation  shall  have  one  or  more  classes  of  members. 

Section  S.2.  There  shall  be  a  sponsoring  class  of  members  of  the  Corporation 
(hereinafter  referred  to  as  the  "Sponsor  Member").  The  Sponsor  Member  shall 
be  The  George  Washington  University. 

Section  3.3.  There  shall  be  a  subscribing  class  of  members  of  the  Corporation 
(hereinafter  referred  to  as  "Subscril)er  Members").  All  persons  who,  pursuant 
to  agreement  with  the  Corporation,  receive  medical  care  and  services  by  the 
Corporation  shall  be  Subscriber  Members  of  the  Corporation. 

Section  3.ff.  A  regular  annual  meeting  of  the  Subscriber  Members  of  the  Cor- 
poration shall  be  held  in  April  of  each  year.  The  Board  of  Directors  shall  pro- 
vide by  resolution  the  date,  time  and  place,  either  within  or  without  the  Dis- 
trict of  Columbia,  for  the  holding  of  the  annual  meeting  of  Subscriber 
Members. 


1548 

Section  3.5.  Special  meetings  of  tlie  Subscriber  Members  of  the  Corporation 
may  be  called  at  the  request  of  the  Chairman  or  upon  written  petition  to  the 
Corporation  signed  by  not  less  than  twenty-five  (25)  Subscriber  Members.  The 
person  or  persons  authorized  to  call  such  special  meeting  may  fix  the  date, 
time  and  place,  either  within  or  without  the  District  of  Columbia,  for  holding 
of  such  special  meeting. 

Section  3.6.  Notice  of  any  meeting  of  the  Subscriber  Members  of  the  Corpo- 
ration shall  be  given  at  least  fifteen  (15)  days  in  advance  thereof  by  notice  to 
each  member ;  protuded,  however,  such  notice  may  be  given  by  publication  in  a 
newspaper  of  general  circulation  in  the  District  of  Columbia.  Such  notice  shall 
be  deemed  to  be  delivered  when  published  as  aforesaid  or,  if  mailed,  when  de- 
posited in  the  United  States  mail  in  a  properly  addressed,  postage  prepaid, 
sealed  envelope,  or,  if  by  telegram,  when  delivered  properly  addressed  to  the 
telegraph  company.  The  notice  shall  specify  in  adequate  detail  the  purpose  or 
purposes  for  wliich  such  meeting  shall  have  been  called. 

Section  3.7.  A  quorum  for  a  meeting  of  the  Subscriber  Members  of  the  Cor- 
poration shall  be  ten  ( 10 ) .  If  less  than  a  quorum  shall  be  present  at  any  such 
meeting,  a  majority  of  those  present  may  adjourn  the  meeting  from  time  to 
time. 

Section  3.8.  The  act  of  a  majority  of  Subscriber  Members  present  and  voting 
at  a  meeting  at  which  a  quorum  is  present  shall  be  the  act  of  tlie  Subscriber 
Members  of  the  Corporation,  unless  the  act  of  a  greater  number  is  required  by 
law  or  by  these  bylaws. 

Section  3.9.  A  Subscriber  Director  Nominating  Committee  shall  be  appointed 
by  the  President  of  the  Corporation.  Three  (3)  members  of  each  subscriber 
group  consisting  of  one  hundred  (100)  or  more  sub.scribers  to  the  medical  care 
and  services  of  the  Corporation  shall  be  appointed  to  said  committee.  The  com- 
mittee shall  present  to  the  annual  meeting  of  Subscriber  Members  of  the  Cor- 
poration a  nominee  for  election  to  the  Board  of  Directors  for  each  position  on 
the  Board  of  Directors  which  may  be  filled  under  Section  4.4(b)  of  these  by- 
laws. 

ARTICLE   IV— BOARD   OF    DIRECTORS 

Section  4.1.  The  affairs  of  the  Corporation  shall  be  managed  by  its  Board  of 
Directors.  Directors  need  not  be  residents  of  the  District  of  Columbia. 

Section  4.2.  The  number  of  Directors  shall  be  (12)  twelve. 

Section  4.3.  Bach  Director  shall  hold  office  for  a  period  of  three  (3)  years  or 
until  his  successor  shall  have  been  elected  and  qualified.  As  nearly  as  possible, 
one-third  of  the  number  of  Directors  shall  be  elected  annually ;  provided,  how- 
ever, that,  in  the  event  of  the  election  of  additional  Directors  constituting  an 
increase  in  the  numl)er  of  Directors,  such  additional  Directors  shall  be  elected 
for  such  terms  as  will  as  soon  thereafter  as  possible  most  nearly  effect  the  in- 
tent of  this  section  that  one-third  of  the  Directors  shall  be  elected  annually. 

Section  4-4-  Directors  shall  be  elected  as  follows : 

(a)  The  Sponsor  Member  of  the  Corporation  shall  have  the  right  to  elect 
the  minimum  numl)er  of  Directors  as  shall  constitute  a  simple  majority  of  the 
Board  of  Directors  (hereinafter  referred  to  as  "Sponsor  Directors"). 

(b)  The  Sul>scriber  Members  of  the  Corporation  collectively  have  the  right 
to  elect  three  (3)  Directors  (hereinafter  i-eferred  to  as  "Subscriber  Direc- 
tors"), or  one  (1)  Director  annually. 

(c)  The  remaining  positions  (2)  (hereinafter  i-ef erred  to  as  "At  Large 
Directors")  of  the  Board  of  Directors  shall  be  filled  by  election  by  a  majority 
of  the  Directors  present  at  the  annual  meeting  of  the  Board  of  Directors,  pro- 
vided a  quorum  is  there  present. 

Section  4-5.  Sponsor  Directors  shall  be  deemed  elected  upon  the  written  cer- 
tification of  election  presented  to  the  annual  Directors  meeting  of  the  Corpora- 
tion by  the  President  of  The  George  Washington  University  or  his  designee. 

Section  4-6.  Subscriber  Directors  shall  be  elected  upon  nominations  presented 
to  the  annual  subscriber  membership  meeting  of  the  Corporation  by  a  majority 
of  the  Subscriber  Members  present  and  voting  at  such  meeting.  Election  will 
follow  nominations  by  the  Subscriber  Director  Nominating  Committee  and 
nominations  duly  moved  and  seconded  from  the  floor  of  such  meeting. 

Section  ^.7.  A  regular  annual  meeting  of  the  Board  of  Directors  shall  be 
held  in  April  of  each  year.  The  Board  of  Directors  may  provide  by  resolution 


1549 

the  date,  time  and  place,  either  within  or  without  the  District  of  Columlna,  for 
the  holding  of  said  annual  meeting  and  any  additional  meetings  of  the  Board. 

t^cction  J,.8.  Special  meetings  of  the  Board  of  Directors  may  be  called  by  or 
at  the  request  of  the  Chairman  or  any  four  (4)  Directors.  The  person  or  per- 
sons authorized  to  call  special  meetings  of  the  Board  may  fix  any  place,  eitlier 
within  or  without  the  District  of  Columbia,  as  the  place  for  holding  any  spe- 
cial meeting  of  the  Board  called  by  them. 

Section  J,.9.  Notice  of  any  meeting  of  the  Board  of  Directors  shall  be  given 
at  least  two  (2)  days  previously  thereto  by  notice  to  each  Director.  If  mailed, 
such  notice  shall  be  deemed  to  be  delivered  when  deposited  in  the  United 
States  mail  in  a  sealed  envelope  so  addressed,  with  postage  thereon  prepaid. 
If  notice  be  given  by  telegram,  such  notice  shall  be  deemed  to  be  delivered 
when  the  telegram  is  delivered  properly  addressed  to  the  telegraph  company. 
Any  Director  may  waive  notice  of  any  meeting.  The  attendance  of  a  Director 
at  any  meeting  shall  constitute  waiver  of  notice  of  such  meeting,  except  where 
a  Director  attends  a  meeting  for  the  express  purpose  of  objecting  to  the  trans- 
action of  any  business  because  the  meeting  is  not  lawfully  called  or  convened. 
The  purpose  of  any  meeting  of  the  Board  shall  be  specified  in  the  notice  or 
waiver  of  notice  of  such  meeting. 

Section  Jf.lO.  Two-thirds  (%)  of  the  duly  elected  and  serving  Directors  of 
the  Corporation  shall  constitute  a  quorum  for  the  transaction  of  business  at 
any  meeting  of  the  Board  of  Directors ;  but  if  less  than  a  quorum  of  the 
Directors  are  present  at  said  meeting,  a  majority  of  the  Directors  present  may 
adjourn  the  meeting  from  time  to  time  without  further  notice. 

Section  Ji.ll.  The  act  of  a  majority  of  the  Directors  present  at  a  meeting  at 
which  a  quoriun  is  present  shall  be  the  act  of  the  Board  of  Directors,  unless 
the  act  of  a  greater  numl)er  is  required  by  law  or  by  these  bylaws. 

Section  Jf.l2.  Any  vacancy  occurring  in  the  Board  of  Directors  shall  be  filled 
by  election  pursuant  to  Section  4.4  of  these  bylaws.  A  Director  elected  to  fill  a 
vacancy  shall  be  elected  for  the  unexpired  term  of  his  predecessor  in  office. 

Section  Jf.l3.  Directors  as  such  shall  not  receive  any  stated  salaries  for  their 
.services ;  but  nothing  herein  contained  shall  be  construed  to  preclude  any 
Director  from  serving  the  Corporation  in  any  other  capacity  and  receiving 
compensation  therefor. 

Section  ^.IJf.  Any  action  required  by  law"  to  be  taken  at  a  meeting  of  Direc- 
tors, or  any  action  which  may  be  taken  at  a  meeting  of  Directors,  may  be 
taken  without  a  meeting  if  a  consent  in  writing,  setting  forth  the  action  so 
taken,  shall  be  signed  by  all  of  the  Directors. 

ARTICLE   V— COMMITTEES 

Section  5.1.  The  Board  of  Directors  shall  appoint,  from  among  its  members, 
at  its  annual  meeting  each  year,  an  Executive  Committee  consisting  of  four 
(4)  Directors,  one  of  whom  shall  be  the  Chairman  of  the  Board  and  who  shall 
be  chairman  of  the  Executive  Committee.  From  time  to  time  and  until  further 
order  of  the  Board  of  Directors  any  or  all  of  the  powers  of  said  Board  in 
connection  with  the  affairs  of  the  Corporation  may  be  delegated  to  the  Execu- 
tive Committee. 

Section  5.2.  The  Board  of  Directors  shall  appoint,  from  within  or  without  its 
own  membership,  the  following  standing  committees,  and  their  chairmen, 
which  shall  have  the  responsibilities  and  duties  hereinafter  set  forth,  subject 
in  each  case  to  the  general  supervision  of  the  Board  of  Directors  to  whom 
each  of  them  shall  make  a  report  not  less  often  than  annually  containing  such 
recommendations  as  its  membership  deems  necessarv,  appropriate,  or  desira- 
ble: 

(a)  Finance  Committee.  A  Finance  Committee  which  shall  have  the  power 
to  invest  the  funds  of  the  Corporation  and  to  designate  the  institutions  in 
wiiieh  the  funds  of  the  Corporation  may  be  deposited  and  invested  and  .shall 
review,  recommend,  and  approve  the  manner  of  expenditure  of  revenues  of  the 
Corporation. 

(b)  Program  and  Member  Relations  Committee.  A  Program  and  Member  Re- 
lations Committee  which  shall  study  the  growth,  .size,  and  composition  of  the 
subscribing  population  and  .shall  make  recommendations  for  liringing  the  bene- 
fits of  the  Corporation's  health  plan  to  the  community  and  for  securing  the 
best  possible  services  to  subscribers.  The  committee  .shall  evaluate  treatment 
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procedures   and   Subscriber  Member  attitudes  concerning   the   benefits  offered 
and  make  appropriate  recommendations  witli  respect  thereto. 

(c)  Hoapital  and  Medical  Advisory  Committee.  A  Hospital  and  Medical  Ad- 
visory Committee  which  sliall  review  and  study  arrangements  for  services,  in- 
cluding participation  and  reimbursement  of  medical  institutions  and  the  actual 
rendering  of  services,  and  make  appropriate  recommendations  with  respect 
thereto. 

(d)  Utilization  Committee.  A  Utilization  Committee  which  shall  examine  on 
a  continuing  basis  the  use  of  each  type  of  health  service  with  a  view  toward 
achieving  optimum  use  of  each  service  and  facility  and  make  appropriate  rec- 
ommendations with  re.spect  thereto. 

(e)  Otlicr  Committees.  The  Board  of  Directors,  or  the  President  with  the 
approval  of  the  Board  of  Directors,  may  appoint  such  other  committees  of 
members  of  tlae  Corporation  or  of  the  Directors  or  otherwise  as  are  deemed 
desirable.  Such  other  committees  may  be  temporary  or  continuing,  shall  act 
under  the  supervision  of  tlie  Board  of  Directors,  and  shall  act  with  re.spect  to 
such  special  or  general  problems  as  the  Board  of  Directors  may  from  time  to 
time  determine.  All  or  any  of  such  committee  or  committees  may  be  termi- 
nated at  any  time  by  the  Board  of  Directors. 

Section  o..'/.  Members  of  any  committee,  whether  Executive,  standing,  con- 
tinuing or  temporary,  may  be  removed  with  or  without  cause.  All  committees 
may  make  regulations  governing  the  holding  of  their  meetings  and,  if  they  so 
provide,  may  meet  without  any  formal  call  or  notice.  The  terms  of  the  mem- 
bers of  the  Executive  and  the  standing  committees  and,  unless  otherwise  pro- 
vided in  the  resolution  by  which  they  are  created,  of  all  other  committees 
shall  expire  at  the  next  annual  meeting  of  the  members  following  their  ap- 
pointment. 

ARTICLE \I OFFICERS 

Section  6.1.  The  Officers  of  the  Corporation  shall  be  a  President,  one  or  more 
Vice  Presidents  (the  number  thereof  to  be  determined  by  the  Board  of  Direc- 
tors), a  Secretary,  a  Treasurer  and  such  other  officers  as  may  be  elected  in  ac- 
cordance with  tlie  provisions  of  this  Article.  The  Board  of  Directors  may  elect 
or  appoint  such  other  officers,  including  one  or  more  Assistant  Secretaries  and 
one  or  more  Assistant  Treasurers,  as  it  shall  deem  desirable,  such  officers  to 
have  the  authority  and  perform  the  duties  prescribed,  from  time  to  time,  l>y 
the  Board  of  Directors.  The  President  and  the  Vice  I'resident  shall  be  elected 
from  the  membership  of  the  Board  of  Directors. 

Section  6.2.  The  officers  of  the  Corporation  shall  be  elected  annually  by  the 
Board  of  Directors  at  the  regular  annual  meeting  of  the  Board  of  Directors.  If 
the  election  of  officers  shall  not  be  held  at  such  meeting,  such  election  shall  be 
held  as  soon  thereafter  as  conveniently  may  be.  New  offices  may  be  created 
and  filled  at  any  meeting  of  the  Board  of  Directors.  Each  officer  shall  hold 
office  until  his  successor  shall  have  been  duly  elected  and  shall  have  qualified. 

Section  6.3.  Any  officer  elected  or  appointed  by  the  Board  of  Directors  may 
be  removed  by  the  Board  of  Directors  whenever  in  its  judgment  the  best  inter- 
ests of  the  Corporation  would  be  serviced  thereby,  lint  such  removal  shall  be 
without  prejudice  to  the  contract  rights,  if  any  of  the  officer  so  removed. 

Section  6. J/.  A  vacancy  in  any  office  because  of  death,  resignation,  removal, 
disfiualification  or  otherwise,  may  be  filled  by  the  Board  of  directors  for  the 
unexpired  portion  of  the  term. 

Section  6.5.  The  President  shall  be  the  principal  executive  officer  of  the  Cor- 
poration and  shall  in  general  supervise  and  control  all  of  the  business  and  af- 
fairs of  the  Corporation.  He  shall  preside  at  all  meetings  of  the  members  and 
of  the  Board  of  Directors.  He  may  sign,  with  the  Secretary  or  any  other 
proper  officer  of  the  Corporation  authorized  by  the  Board  of  Directors,  any 
deeds,  mortgages,  bonds,  contracts,  or  other  instruments  which  the  Board  of 
Directors  lias  authorized  to  l)e  execute<l,  except  in  cases  where  the  signing  and 
execution  thereof  shall  be  expressly  delegated  l>y  the  Board  of  Directors  or  by 
these  ))ylaws  or  by  statute  to  some  other  officer  or  agent  of  the  Corporation ; 
and  in  general  he  shall  perform  all  duties  incident  to  the  office  of  President 
and  such  other  duties  as  may  be  pre.scribed  by  the  Board  of  Directors  from 
time  to  time. 
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Section  6.6.  In  the  absence  of  the  President  or  in  event  of  his  inability  or  re- 
fusal to  act,  the  Vice  President  (or  in  the  event  there  be  more  than  one  Vice 
President,  the  Vice  President  in  the  order  of  their  election)  shall  perform  the 
duties  of  tlie  President,  and  when  so  acting,  shall  have  all  the  powers  of  and 
be  subject  to  all  the  restrictions  upon  the  President.  Any  Vice  President  shall 
perform  such  other  duties  as  from  time  to  time  may  be  assigned  to  him  by  the 
President  or  by  the  Board  of  Directors. 

Section  6.7.  If  required  by  the  Board  of  Directors,  the  Treasurer  shall  give  a 
bond  for  the  faithful  discharge  of  his  duties  in  such  sum  and  with  such  sur- 
ety or  sureties  as  the  Board  of  Directors  shall  determine.  He  shall  have 
charge  and  custody  of  and  be  responsible  for  all  funds  and  securities  of  the 
Corporation ;  receive  and  give  receipts  for  moneys  due  and  payable  to  the  Cor- 
poration from  any  source  whatsoever,  and  deposit  all  such  moneys  in  the  name 
of  the  Corporation  in  such  banks,  trust  companies  or  other  depositaries  as 
shall  be  .selected  in  accordance  with  the  provisions  of  Article  X  of  these  by- 
laws ;  and  in  general  perform  all  duties  incident  to  the  otfice  of  Treasurer  and 
such  other  duties  as  from  time  to  time  may  be  assigned  to  him  by  the  Presi- 
dent or  by  the  Board  of  Directors. 

Section  6.8.  The  Secretary  shall  keep  the  minutes  of  the  meetings  of  the 
members  and  of  the  Board  of  Directors  in  one  or  moi'e  books  provided  for  that 
purpo.se :  see  that  all  notices  are  fully  given  in  accordance  with  the  provisions 
of  these  bylaws  or  as  required  by  law ;  be  custodian  of  the  records  and  of  the 
.seal  of  the  Corporation  and  see  that  the  seal  of  the  Corporation  is  affixed  to 
all  documents,  the  execution  of  which  on  behalf  of  the  Corporation  under  its 
seal  is  duly  aiithorized  in  accordance  with  the  provisions  of  these  bylaws ; 
keep  a  register  of  the  postoffice  address  of  each  member  which  shall  be  fur- 
nished to  the  Secretary  by  such  member ;  and  in  general  perform  all  duties  in- 
cident to  the  office  of  Secretary  and  such  other  duties  as  from  time  to  time 
may  be  assigned  to  him  by  the  President  or  by  the  Board  of  Directors. 

Section  6.9.  The  Assistant  Treasurers  and  As.sistant  Secretaries,  in  general, 
.shall  perform  such  duties  as  .shall  be  as.signed  to  them  by  the  Treasurer  or  the 
Secretary  or  by  the  Chairman  of  the  Board  or  the  Board  of  Directors. 

ARTICLE  VII — CONTRACTS,   CHECKS,   DEPOSITS  AND  FUNDS 

Section  7.i.  The  Board  of  Directors  may  authorize  any  officer  or  officers, 
agent  or  agents  of  the  Corporation,  in  addition  to  the  officers  so  authorized  by 
these  bylaws,  to  enter  into  any  contract  or  execute  and  deliver  any  instrument 
in  the  name  of  and  on  behalf  of  the  Corporation,  and  such  authority  may  be 
general  or  confined  to  specific  instances. 

Section  1.2  All  checks,  drafts  or  orders  for  the  payment  of  money,  notes  or 
other  evidences  of  indebtedness  is.sued  in  the  name  of  the  Corporation,  .shall  be 
signed  by  such  officer  or  officers,  agent  or  agents  of  the  Corporation  and  in 
such  manner  as  .shall  from  time  to  time  be  determined  by  resolution  of  the- 
Board  of  Directors.  In  the  absence  of  such  determination  by  the  Board  of 
Directors,  such  instruments  shall  be  signed  by  the  Trea.surer  or  an  As.sistant 
Treasurer. 

Section  7.3.  All  funds  of  the  Corporation  shall  be  depleted  from  time  to 
time  to  the  credit  of  Health  Plan  in  such  banks,  trust  companies  or  other  de- 
po.sitaries  as  the  Board  of  Directors  may  select. 

Section  7.4.  The  Board  of  Directors  may  accept  on  behalf  of  the  Corporation 
any  contri)>ution.  gift,  bequest  or  devise  for  the  general  purposes  or  for  any 
special  purpose  of  the  Corporation. 

ARTICLE  VIII — BOOKS  AND  RECORDS 

The  Corporation  shall  keep  correct  and  complete  books  and  records  of  ac- 
count and  shall  also  keep  minutes  of  the  proceedings  of  its  members.  Board  of 
Directors  and  committees  having  any  of  the  authority  of  the  Board  of  Direc- 
tors, and  shall  keep  at  the  registered  or  principal  office  a  record  giving  the 
names  and  addresses  of  the  members  entitled  to  vote.  All  books  and  records  of 
the  Corporation  may  be  inspected  by  any  member,  or  his  agent  or  attorney  for 
any  proper  purpose  at  any  reasonable  time. 
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ARTICLE  IX— FISCAL  YEAR 


The  fiscal  year  of  the  Corporation  shall  begin  on  the  first  day  of  January 
and  end  on  the  last  day  of  December  in  each  year. 

ARTICLE  X — SEAL 

The  Board  of  Directors  shall  provide  a  corporate  seal,  which  shall  be  in  the 
form  of  a  circle  and  shall  have  inscribed  thereon  the  name  of  the  Corporation 
and  the  words  "Corporate  Seal.  District  of  Columbia  1972." 

ARTICLE  XI WAIVER  OF  NOTICE 

Whenever  any  notice  is  required  to  be  given  under  the  provisions  of  the  Dis- 
trict of  Columbia  Nonprofit  Corporation  Act  or  under  the  provisions  of  incor- 
poration or  the  bylaws  of  the  Corporation,  a  waiver  thereof  in  writing  signed 
by  the  person  or  persons  entitled  to  such  notice,  whether  before  or  after  the 
time  stated  therein,  shall  be  deemed  equivalent  to  the  giving  of  such  notice. 

ARTICLE  XII AMENDMENTS  TO  BYLAWS 

These  bylaws  may  be  altered,  amended  or  repealed  and  new  bylaws  may  be 
adopted  by  a  majority  of  all  of  the  Directors  of  the  Corporation  at  any  regu- 
lar or  special  meeting,  upon  at  least  two  days'  written  notice  of  intention  to 
alter,  amend  or  repeal  or  to  adopt  new  bylaws  at  such  meeting. 

ARTICLE  XIII — PROHIBITIONS  AGAINST  SHARING  IN  CORPORATE  EARNINGS 

No  director,  officer,  or  employee  of  or  member  of  a  committee  of  or  person 
connected  with  the  Corporation,  or  any  other  private  individual  shall  receive 
at  any  time  any  of  the  net  earnings  or  pecuniary  profit  from  the  operations  of 
the  Corporation,  provided,  that  this  shall  not  prevent  the  payment  to  any  such 
person  of  such  reasonable  compensation  for  services  rendered  to  or  for  the 
Coi-poration  in  effecting  any  of  its  purposes  as  shall  be  fixed  by  the  Board  of 
Directors ;  and  no  such  person  or  persons  shall  be  entitled  to  shai'e  in  the  dis- 
tribution of  any  of  the  corporate  assets  upon  the  dissolution  of  the  Corpora- 
tion. All  directors,  officers,  employees,  committee  members  or  persons  connected 
with  the  Corporation  shall  be  deemed  to  have  expressly  con.sented  and  agreed 
that  upon  such  dissolution  or  winding  up  of  tlie  affairs  of  the  Corporation, 
whether  voluntary  or  involuntary,  the  assets  of  the  Corporation,  after  all  debts 
have  been  satisfied,  then  remaining  in  the  hands  of  the  Board  of  Directors 
shall  Ite  distributed,  transferred,  conveyed,  delivered,  and  paid  over,  to  the 
President  and  Trustees  of  The  George  Washington  University  to  further  the 
purposes  of  the  Corporation. 

GEORGETOWN   UNIVERSITY   HEALTH  PLAN 

(Prepaid) 

Enrollment-350 ;  Medicaid-lSO 
Premiums-individual,  $19.94  ;  family,  $59.78. 

Operational  date :  May,  1973 


CO-CARE 

( Prepaid ) 

Mr.  Charles  Goul^t,  Vice  President 

Health    Services    Development,    Hospital    Service    Corporation 

233  North  Michigan  Avenue, 

Chicago,  Illinois  60601,  (312)  661-2500 

Enrollment— 2,189 
Premiums :  individual,  $18.40 ;  family,  $57.16. 

Operational  date :  July  1,  1972 

Participating  Medical  Groups,  Administrators  and  Hospitals 

Anchor  Organizations  for  Health  Maintenance,  Rush-Presbyterian-St.  Luke's 
Hospital;  1725  Harrison,  Chicago,  111.,  942-5000;  Administrator  George  Hoff- 
berg ;  Presbyterian-St.  Luke's  Hospital. 
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Ravenswood  Medical  Prepaid  Group,  4550  N.  Winclie.ster  At  Wilson,  Chicago, 
111..  769-4G00 ;  Executive  Administrator  Leon  Felsou ;  Ravenswood  Hospital. 

The  Hammond  Clinic.  7905  Calumet  Avenue,  Munster.  Indiana  46321,  731-8914 ; 
Administrator  Donald  Moore ;  St.  Margaret's  Hospital. 

Joliet  Medical  Group,  2100  Glenwood  Avenue,  Joliet,  Illinois  60435,  815/725- 
2121 ;  Administrator  .John  Dew ;  St.  Joseph's  Hospital. 

Sinai  Medical  Group,  Sinai  Medical  Hospital,  2720  W.  loth  Street,  Chicago,  Il- 
linois 60608,  542-2692 ;  Touhy  Facility,  2901  W.  Touhy  Avenue,  Chicago,  Illi- 
nois 60645,  542-2692  ;  Administrator  Richard  Morris  ;  Mt.  Sinai  Hospital. 

Union  Health  Center.  1634  W.  Polk  St.,  Chicago,  Illinois  60612,  829-4224; 
Administrator  Miss  Ruth  Keuster  R.N. ;  various  hospitals. 

Williams  Clinic,  408  E.  Marquette  Rd.,  Chicago,  Illinois  60637,  955-8000;  Ad- 
ministrator Mrs.  Doris  Tilford ;  St.  Bernard's  Hospital. 

Field  Clinic,  4600  N.  Ravenswood  Avenue,  Chicago,  Illinois  60640,  275-7700; 
Administrator  Robert  Seegar ;  Ravenswood  Plospital. 

Carbondale  Clinic,  P.O.  1030,  Carbondale,  Illinois,  618/549-5811;  Administrator 
Wayne  Given  ;  Doctors'  Memorial  Hospital. 

Northlake  Medical  Clinic,  313  E.  North  Avenue,  Northlake,  Illinois,  345-3330; 
Clinic  Director  Roman  Radtke ;  Northlake  Community  Hospital. 

Illinois  Family  Health  Centers 

Albany    Park    Family    Health    Center,    4759    North    Kedzie,    Chicago ;    Illinois 

60625,  588-3993 ;  Harold  Lederman,  3157  W.  Lawrence,  Chicago,  Illinois,  478- 

1939. 
Rogers  Park  Family  Health  Center,  1555  West  Howard,  Chicago,  Illinois  60626, 

764-3425  ;  Illinois  Masoruc  &  Bethan  Methodist. 
Uptown  Fajily  Health  Center,  4071  North  Broadway,  Chicago,  Illinois  60613, 

929-9090. 
LakeYiew  Family  Health  Center,  668  AY.  Diversey  Pai-kwav,  Chicago,  Illinois, 

281-3563. 

Operational — May  1,  1974. 
Friendship  Medical  Center,  850  W.  103rd  St.,  Chicago,  Illinois  60643,  239-9100; 

Administrator  Melvin  Allen  ;  Roseland  Hospital. 


FOUNDATION  FOR  MEDICAL  CARE  OF  CENTRAL  ILLINOIS 

(Foundation) 
Enrollment— 1.800 
Premiums  :  $18.01  individual ;  $51.13— family. 

Operational  date :  July,  1973 


COLUMBIA  MEDICAL  PLAN 

( Prepaid ) 

Little  Patuxent  Parkway  &  Cedar  Lane 

Columbia,  Mai-yiand  21044 

Service  area — Howard  County,  Md.,  area  bounded  by  Interstate  routes  70N  & 
695  northeast  of  the  county ;  the  Baltimore- Washington  Parkway  to  the  east ; 
route  198,  the  Prince  Georges-Montgomery  County  border,  Briggs  Chaney  Rd! 
and  routes  650  and  180  south  of  the  county. 

Enrollment — 924 

Premiums  :  individual,  $19.50 ;  two-member,  $39.00 ;  family,  $64.60. 
Multi-carrier,  Conn.  Gen.— Equitable,  Metropol.  &  BC 

Operational  date :  December,  1972 


HARYARD  COMMUNITY  HEALTH  PLAN 

(Prepaid) 

690  Beacon  Street,  Boston,  Mass  02215 

Administrative  Offices 

80  Brighton  Ave.,  Allston,  Mass.  02134,  783-2530 
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Kenmore  Health  Center 
690  Beacon  St.,  Boston,  Mass.  02215,  261-3100 

Cambridge  Health  Center 
8  Mt.  Auburn  St.,  Cambridge,  Mass.  02138,  492-8300 
Enrollment— 33,500 :  FEP-3,656 ;  Medicaid-2.367 
Premiums  :  individual,  $25.39  ;  family,  $69.33. 
BC  prime  carrier  of  multi-carrier  arrangement 

Operational  date :  1969 


MIT  HEALTH  PROGRAM 

(Prepaid) 

Enrollment— 2,500 

Operational  date  :  September  1973 


THE  HARVARD  UNIVERSITY  GROUP  HEALTH  PROGRAM 

(Prepaid) 

Harvard  Stpiare,  75  Mt.  Auburn  St.,  Caml)ridge,  Massachusetts  0213S 

Enrollment — 1,500 
Operational  date  :  April,  1973 


METROPOLITAN  HOSPITAL  &  METROPOLITAN  WEST  HOSPITAL 

(Prepaid) 
Metro  Health  Plan  Facilities  : 

Metropolitan  Hospital,  1800  Tuxedo,  Detroit. 

Metropolitan  Hospital  West,  28303  Joy  Road,  Westland. 

Tuxedo  Health  Center.  1800  Tuxedo,  Detroit. 

Wyoming  Health  Center,  7701  Wyoming,  Dearborn. 

Conner  Health  Center,  4401  Conner,  Detroit. 

Hazel  Park  Health  Center,  624  E.  Nine  Mile,  Hazel  Park. 

Downriver  Community  Health  Center,  6550  Allen  Rd.,  Allen  Park. 
Metropolitan  Health  Center  West,  28303  Joy  Road,  Westland. 

Enrollment :  81.784  ;  FEP,  4132  :  Medicare,  4,230 
Premiums:     individual,     $30.50*;     two-member,     $72.27*;     family,     $77.19*. 

Blue  Cross  of  Michigan 

600  Lafayette  East,  Detroit,  Michigan  48226,  (313)  225-9000 
Operational  date  :  January,  1972 


LABOR  HEALTH  INSTITUTE 
( Prepaid ) 
Enrollment— 39,291 
Available  to  union  members  only. 

Operational  date  :  January,  1966 


MATTHEW  THORNTON  HEALTH  PLAN,  INC. 
(Prepaid) 
591  West  Hollis  St.,  Nashua,  New  Hampshire  03060,  (603)  883-0323 
Enrollment  area  :  Milford,  Amherst,  Merrimack,  Hollis,  Nashua.  Hud.son. 

Enrollment — 450 
Premiums  :  individual,  $14.62  ;  two-member,  $34.44 ;  family,  $44.32. 

Operational  date  :  July,  1973 


♦United  Auto  Workers. 
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Medigroup 
( Prepaid ) 

Services  provided  by  the  Mercer  Regional  Medical  Group  &  its  affiliated  in- 
stitutions. 

438  Bellevue  Avenue    (adjacent   to    Mercer   Hospital),   Trenton,    New   Jersey, 

(609)  396-4600 

Mercer  Hospital.  446  Bellevue  Avenue 

Service  area — The  Mercer  Regional  Medical  Group  serves  residents  of  Mer- 
cer County,  New  Jersey  and  Bucks  County,  Pa.,  in  communities  having  follow- 
ing postal  zip  codes  :  — (listed  in  brochure) 

Include  communities  of :  Bordentown,  Ewing,  Hamilton  Township,  Hopewell 
Township.  Lawrence  Township,  Sommerset,  Titusville,  Trenton,  Groveille, 
Yardville,  &  Pennington  in  New  Jersey  and 

Fairless  Hills,  Levittown,  Fallsington,  Morrville,  Yardley  and  TuUytown  in 
Pa. 

Contract  nursing  home — Morris  Hall  Health  &  Rehabilitation  Center  2381 
Lawrenceville  Rd.,  Lawrenceville. 

Home  health  care  services  provided  by  Visiting  Nurse  Association  of  Tren- 
ton, 1112  Riverside  Avenue,  Trenton. 

Enrollment— 2,014 

Premiums — monthly  rates  range  from  $13.90  to  $40.10  depending  upon  co-pav 
options  and  type  of  contract  selected. 

Operational  date  :  July,  1973 


COMMUNITY  HEALTH  PROGRAM  OF  QUEENS-NASSAU,  INC. 

( Prepaid ) 

410  Lakeville  Road.  New  Hyde  Park,  New  York 
Enrollment— 5,300 
Premiums  :  individual.  $23.40  :  two-member,  $46.80  ;  family,  $70.20. 

Operational  date :  December  1973 


GENESEE  VALLEY  GROUP  HEALTH  ASSOCIATION 

( Prepaid ) 
800  Carter  Street   (near  Rochester  General  Hospital),  Rochester.  New  York 

338-1400 
Enrollment— 5,000 ;  Medicare-10 
Premiums  :  individual,  $17.42 ;  family,  $49.68. 

Operational  date  :  August,  1973 


MONROE  COUNTY  MEDICAL  SOCIETY  SPONSORED  OPEN-PANEL 

FOUNDATIN  PLAN 

HEALTH  WATCH 

Rochester  Hospital  Service  Corporation.  41  Chestnut  Street,  Rochester,  New 

York  14647 

Enrollment— 1,000 
Premiums  :  individual,  $20.02  :  family,  $60.10. 

Operational  data  :  August  1973 


ROCHESTER  HEALTH  NETWORK 

/  (Prepaid) 

Health  Centers :  Anthony  L.  Jordan  Center,  82  Holland  Street  Rochester,  N.Y. ; 
Genesee  Health  Service  at  Doctors'  Office  Bldg.,  220  Alexander  Street; 
Northeast  Health  Center,  1171  Culver  Road ;  Westside  Main  Center,  81  Mill- 
bank  (near  St.  Monica's  Church)  ;  Brown  Square  Center,  266  Lyell  Avenue 
(near  Dewey  Avenue)  ;  FIGHT  Square  Center,  288  Troup  Street'  (near  Rey- 
nolds Street). 

85-554 — 74 — lU.  .3 10 
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Hospital  affiliations :  Genesee,  Strong  Memorial,  St.  Mary's  and  Rochester  Gen- 
eral Hospitals. 

Enrollment — 3,000 
Premiums  :  indivichial,  $19.47  ;  family.  $56.54. 
Info  contact:  Rochester  Hospital  Service  Corporation,  Field  Service  Dept,  41 
Chestnut  Street.  Rochester,  New  York  14647,  (716)  454-1700,  or  the  Network 
at  (716)  546-4200 

Operational  date  :  August,  1973 


HEALTH  MAINTENANCE  PLAN 
( Prepaid ) 
(Cincinnati,  Ohio) 
Sponsored  by  Good  Samaritan  Hospital — Blue  Cross  &  Blue  Shield  in  South- 
west Ohio 

Enrollment— 1,500 
Premiums  :  individual,  $21.65  :  family,  $56.78. 

Operational  data  :  April  1974 


GEI SINGER  HEALTH  PLAN 

(Prepaid) 

Danville,  Pa.  17821 

Enrollment — 1,000 

Premiums  :  individual,  $22.70  ;  family,  $54.00. 

Opei-atioual  date  :  July,  1972 


BLUE  CROSS  CENTERYILLE  HEALTH  PLAN 

(Prepaid) 

Enrollment — 500 

Premiums  :  individual,  $15.30 :  family.  $46.25. 

Operational  date  :  February,  1974 


BRISTOL  MEDIGROUP 
(Prepaid) 
Enrollment — 1,050 
Premiums  :  individual,  $17.10  :  family,  $43.00. 

Operational  date  :  May,  1972 


RHODE  ISLAND  GROUP  HEALTH  ASSOCIATION 

(Prepaid) 
200  High  Service  Avenue,  North  Providence,  Rhode  Island  02904,    (401)    353- 

4700  Dale  Hoover 
Enrollment— 13,000 
Premiums  :  individual,  $21.25/month  ;  family,  $50.75/month. 

Operational  date :  1971 


GREATER  MARSHFIELD  COMMUNITY  HEALTH  PLAN 

(Prepaid) 
P.O.  Box  771,  630  S.  Central  Avenue,  Marshfield,  Wisconsin  54449,   (715)   387- 

3016 
Floyd  R.  Detert  (715)  387-1711. 
Pres. — Dr.  Ben  Lawton  (Marshfield  Clinic). 
Exec.  Director— Mr.  Thomas  Girard. 

Enrollment— Total :  17,900 :  FEP— 125 
Premiums  :  individual,  $27.25/month  ;  family,  $59.60/mouth. 

Operational  date :  March,  1971  * 


COMPCARE 

(Prepaid) 

(The  Wisconsin  Blue  Cros  Plan)   (Associated  Health  Service,  Inc.) 

4115   North   Teutonia  Avenue,   Milwaukee,   Wiscon  53201,   William  Nitschke — 

414/445-0700 
Sponsoring  organizations :  Northpoint  Medical  Group,   St.   Mary's  Hospital, 
Milwaukee,  Blue  Cross  of  Wisconsin  &  Surgical  Blue  Shield 
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NORTHPOINT  Medical  Group 
2388  North  Lake  Drive,  Milwaukee,  Wisconsin  53211,  414/271-3700 
Enrollment— 20,034 ;  FEP-754 
Premiums  :  individual,  $25.98  ;  family,  $67.50. 

Operational  date  :  May,  1971 


Exhibit  15. — Resoliiticms  of  Group  Health  Association  of  America  at  its 
Convention  in  Cleveland,  Ohio,  June  10,  1974 

Resolution  No.  1 — HMO  Legislation 

Whereas,  the  United  States  faces  a  crisis  in  delivering  adequate  medical 
care  to  every  citizen  at  a  price  within  their  means  or  alternatively  at  a  price 
paid  by  the  Government  that  is  reasonable,  and 

Whereas,  health  care  resources  are  not  equitably  distributed  and  the  cost  of 
health  care  is  rapidly  outpacing  the  budget  of  the  average  American  citizen, 
and 

Whereas,  the  presently  predominant  fee  for  service  system  of  health  care  de- 
livery enjoys  a  virtual  monopoly  of  the  health  care  services  in  the  United 
States  and  yet  is  unable  to  cure  its  own  inefficiencies,  high  costs  and  maldistri- 
bution of  resources,  and 

Whereas,  nonprofit  prepaid  group  practice  health  care  plans  offer  comprehen- 
sive health  care  services  more  eflaciently  and  at  less  cost  than  the  fee  for  serv- 
ice system  ;  Now,  therefore,  be  it  hereby 

Resolved  by  the  membership  of  the  Group  Health  Association  of  America, 
That  basic  change  in  the  national  health  care  delivery  system  should  be  fos- 
tered and  encouraged  by  the  National  Congress  and  by  the  legislature  of  every 
state  in  order  to  assist  the  nation  to  deal  effectively  with  the  current  national 
health  care  crisis  ;  Be  it  Further 

Hesolred,  That  in  order  to  effect  such  change,  Group  Health  Association  of 
America  calls  upon  the  National  Congress  1.  to  remedy  the  deficiencies  of  the 
Health  Maintenance  Organization  legislation  of  1973  so  that  the  original  intent 
of  such  legislation  to  encourage  development  of  organizations  such  as  the  suc- 
cessful H;M0  i)rototypes  in  order  to  provide  a  competitive  alternative  to  the 
traditional  system  may  he  effectively  realized  and  2.  to  take  immediate  action 
to  provide  for  increased  funding  of  the  Health  Maintenance  Organization  Act 
of  1973  in  order  to  provide  greater  financial  incentives  and  encouragement  for 
the  development  and  expansion  of  nonprofit,  prepaid  group  practice  plans  of- 
fering comprehensive  health  care  services  ; 

Resolved  further.  That  Group  Health  Association  of  America  call  upon  the 
legislatures  of  the  several  states  to  enact  state  enabling  legislation  to  the  end 
that  a  competitive  health  care  delivery  system  will  be  available  in  every  com- 
munity in  the  L^nited  States  so  that  every  citizen  of  the  United  States  will 
have  the  opportunity  to  choose  a  nonprofit  prepaid  group  practice  plan  as  the 
provider  of  his  or  her  health  care  services  as  an  alternative  to  the  presently 
predominant  fee  for  service  system. 

Resolution  No.  2 — Monopolistic  Practices 

Whereas,  the  fee  for  service  health  care  delivery  practice  historically  has  en- 
joyed a  monopoly  position  in  America,  and 

Whereas,  the  establishment,  growth  and  development  of  prepaid  group  prac- 
tice health  care  plans  offering  comprehensive  health  care  services  on  a  non- 
profit basis  to  American  citizens  as  an  alternative  to  fee  for  service  health 
care  delivery  has  been  hampered  and  impeded  by  some  segments  of  fee  for 
service  practice,  through  the  imposition  of  restraints  on  competition  and  the 
fostering  of  monopoly  of  fee  for  service  medical  practice,  and 

Whereas,  such  restraints  upon  competition  and  fostering  of  monopoly  de- 
prive physicians  in  traditional  practice  patterns  of  opportunities  to  participate 
in  group  practice  plans,  disrupt  organizational  efforts  of  health  maintenance 
organizations,  prevent  changes  in  the  United  States  health  care  delivery  sys- 
tem, deny  most  American  consumers  of  a  choice  of  health  care  delivery  sys- 
tems, prevent  more  equitable  distribution  of  health  care  delivery  resources  and 
increase  the  costs  of  health  care  to  the  American  consumer-taxpayer ;  Now, 
therefore,  be  it 
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Resolved,  That  Group  Health  Association  of  America  at  its  annual  assembly 
in  Cleveland,  Ohio  on  the  10th  day  of  June  1974,  urge  the  Congress  of  the 
United  States  to  declare  that  local  restraints  upon  competition  of  alternative 
health  care  delivery  systems  in  the  United  States  and  the  fostering  of  monop- 
oly of  fee  for  service  medical  practice  are  inimicable  to  the  national  health 
and  welfare  and  are  specifically  subject  to  the  provisions  of  the  federal  anti- 
monopoly  laws. 

Resolution  No.  3 — Champus 

Whereas,  iirepaid  group  practice  health  care  plans  have  proven  their  capabil- 
ity of  supplying  compreliensive  health  care  services  at  a  substantially  lower 
cost  than  the  present  predominantly  fee  for  service  system,  and 

Whereas,  the  40  year  liistory  of  prepaid  group  practice  health  care  plans  lias 
demonstrated  that  such  programs  utilize  health  care  resources  more  efficiently 
and  supply  medical  care  of  at  least  as  high  quality  as  the  fee  for  service  sys- 
tem. Now,  therefore,  be  it  hereby 

Resolved  hy  ihe  Group  Hculfli  Association  of  America  at  its  annual  meeting 
in  Cleveland.  Ohio  on  this  10th  day  of  June,  J'.HJf.  That  the  Congress  of  the 
United  States  is  hereby  urged  to  take  such  legislative  action  as  necessary  to 
direct  the  Secretary  of  Defense  to  make  available  nonprofit  prepaid  group 
practice  health  care  plans  to  persons  who  are  eligible  for  medical  care  under 
the  provisions  of  the  CHAMPUS  program  whenever  possilile,  as  a  matter  of 
individual  option  for  delivery  of  health  care  services  to  persons  eligible  for 
CHAMPUS. 

Resolution  No.  4 — Freedom  of  Choice 

Whereas,  the  establishment,  growth  and  development  of  prepaid  group  prac- 
tice health  cai-e  plans  offering  comprehensive  health  care  services  on  a  non- 
profit basis  to  American  citizens  as  an  alternative  to  the  fee  for  service  health 
care  delivery  system  have  l>een  hampered  and  impeded  bv  unfair  practices  de- 
signed to  restrain  competition  and  foster  monoi)oly,  and 

\yhereas.  certain  state  laws  and  indemnity  insurance  plans  throughout  the 
United  States  commonly  contain  provisions  designed  to  bring  about  the  exclu- 
sion of  physicians  from  any  participation  in  such  plans,  and  their  exclusion 
from  reimljursement  when  such  physicians  render  services  with  respect  to  pa- 
tients covered  by  any  other  plan,  and 

Whereas,  such  practices  are  unetliical  and  unfair,  violate  rights  of  physi- 
cians as  well  as  patients,  and  restrain  competition  between  health  care  deliv- 
ery systems  to  the  detriment  of  standards  of  health  care  in  the  United  States  • 
now.  Therefore,  be  it  hereby  "  ' 

Resolved,  That  Group  Health  Association  of  America  hereby  calls  upon  the 
American  Medical  Association  and  the  Medical  Societies  of  every  state  to  de- 
clare such  practices  to  be  unethical,  unprofessional  and  contrary  to  rights  of 
physicians  to  engage  in  practice  on  any  reasonable  economic  basis  which  is 
consistent  with  professional  standards  of  care. 

Resolution  No.  5 — National  Health  Care  Financing  System 

Wherea.s,  the  cost  of  health  care  for  the  citizens  of  the  United  States  is  ex- 
pected to  be  $100  billion  between  July  1,  of  1973  and  June  30,  1974,  and 

Whereas,  despite  the  increasing  cost  of  health  care  it  remains  difficult  if  not 
impossible  for  the  poor,  working  poor,  and  the  aged,  and  those  living  in  rural 
areas  to  have  access  to  quality  health  care,  and 

Whereas,  health  care  »)enefits  for  the  working  middle  class  citizen  vary 
greatly  and  accessibility  of  health  care  is  not  assured  despite  the  financing 
mechanisms  available  to  workers.  Now,  therefore,  be  it 

Resolved,  That  Group  Health  Association  of  America  urges  the  federal  Con- 
gress to  proceed  with  all  deliberate  speed  to  enact  a  national  health  care 
financing  .system  that  shall  provide  compi-ehensive  health  care  as  a  right  of  all 
United  States  residents :  that  such  a  system  shall  be  equitably  financed  by  fed- 
eral social  insurance,  general  tax  revenues,  and  other  appropriate  sources';  and 
to  enact  legislation  .supporting  the  development  of  adequate  health  manpower, 
service  and  facilities  to  meet  the  needs  of  the  public,  and  be  it  further 

Resolved,  That  the  national  health  care  financing  .system  should  reduce  reli- 
ance upon  cumbersome  claims  paying  mechanisms  by  providing  lump  sum  an- 
nual or  monthly  payments  to  health  service  delivery  organizations  which  are 
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close  to  the  people,  integrate  health  care  for  their  members,  and  are  able  and 
willing  to  assure  quality  of  care  and  control  costs,  and  be  it  further 

Resolved,  That  to  guarantee  accountability  and  to  ensure  responsiveness  to 
the  public,  consumer  participation  shall  be  an  important  goal  in  the  establish- 
ment, implementation,  and  maintenance  of  a  national  health  care  financing  sys- 
tem, and  be  it  finally 

Resolved,  That  copies  of  this  resolution  be  immediately  transmitted  by 
Group  Health  Association  of  America  to  the  President  of  the  United  States, 
the  President  of  the  United  States  Senate,  the  Speaker  of  the  House  of  Repre- 
sentatives, and  each  member  of  Congress. 

Resolution  No.  6 — Relationship  of  Gkoup  Health  Association  of  America 
TO  the  .Joint  Commission  on  Accreditation  of  Hospitals 

Whereas.  Group  Health  Association  of  America  fully  recognizes  the  experi- 
ence, capabilities  and  prestige  of  the  Joint  Commission  on  Accreditation  of 
Hosi^itals  and  the  fine  work  that  organization  has  accomplished  in  inspecting 
and  assuring  quality  of  care  in  hospitals  seeking  the  JCAH  accreditation  and 

Whereas,  GHAA  also  recognizes  new  interest  that  has  developed  in  the  orga- 
nized delivery  of  outpatient  care  and  particularly  the  interest  and  concern  now 
exhibited  by  the  Federal  Government  and  the  public  at  large  in  the  Health 
^laintenance  Organization  and  Prepaid  Group  Practice  approach  to  medical 
care  and 

Whereas,  it  is  also  recognized  that  the  .TCAH  is  expanding  its  interest  in 
outpatient  clinic  operation  particularly  where  such  clinics  are  a  part  of  an  or- 
ganized Prepaid  Group  Practice  or  Health  Maintenance  Organization  and  en- 
compass a  hospital  as  a  part  of  their  total  operation. 

Whereas,  GHAA  has  recently  adopted  a  set  of  standards  for  operating  plan 
membership  in  the  Association,  and  GHAA  has  also  had  experience  in  working 
with  operating  programs  throughout  the  United  States,  Now  therefore  be  it 

Resolved,  That  GHAA  actively  promote  the  policy  that  if  there  is  to  be 
insi)ection  and  accreditation  of  outpatient  clinics  or  services  that  such  accredi- 
tation include  all  such  clinics  or  .services,  not  just  ttiose  organized  as  an  HMO 
or  Prepaid  Group  Practice,  and  be  it  further 

Resolved,  That  any  inspection  and  accreditation  should  be  by  an  organiza- 
tion or  organizations  experienced  in  this  specific  arrangement  and  be  it  finally 

Resolved,  That  GHAA  shall  take  a  leadership  role  in  exploring  with  the 
JCAH  and  other  interested  organizations,  the  establishment  of  an  appropriate 
accreditation  system  encompassing  out-patient  services. 


COMPETITION   IN   THE   HEALTH    SERVICES    MARKET 


THURSDAY,   MAY  30,    1974 

U.S.  Senate, 
Subcommittee  ox  Antitrust  and  Monopoly 

OF  the  Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met  at  10  a.m..  in  room  1202,  Dirkson  Senate 
Office  Building,  Senator  Philip  A.  Hart,  chairman  of  the  subcom- 
mittee. 

Present:  Senator  Edward  M.  Kennedy  (presiding). 

Staff  present:  Howard  E.  O'Leary,  Jr.,  chief  counsel;  Dean  E. 
Sharp,  assistant  counsel;  Patricia  Y.  Bario,  editorial  director;  Jan- 
ice Williams,  chief  clerk ;  Peter  N.  Chumbris,  minority  chief  counsel ; 
and  Michael  Granfield,  minority  chief  economist. 

Also  present :  Philip  Caper,  M.D.,  staff  member.  Subcommittee  on 
Health,  Senate  Labor  and  Public  Welfare  Committee. 

Senator  Kennedy.  The  subcommittee  will  come  to  order.  Today 
■ue  will  hear  from  three  witnesses  about  practices  which  limit  com- 
petition in  the  health  care  industry. 

One  of  the  major  characteristics  of  the  health  care  industry  is  the 
dominance  of  interlocking  relationships  between  providers  of  health 
care  services. 

Over  the  years  physicians,  medical  societies,  hospital  boards,  and 
health  insurance  entities  have  developed  close  and  sometimes  exces- 
sive relationships. 

During  the  ])ast  3  weeks  this  subcommittee  has  heard  of  situations 
in  Texas,  Alabama,  Louisiana,  Arkansas,  part  of  New  York,  and 
Massachusetts  where  established  provider  domineering  interests  have 
acted  to  weaken  or  entirely  suppress  efforts  at  initiating  consumer 
control  and  consumer  oriented  health  care  programs. 

Today  we  will  hear  witnesses  from  the  States  of  Washington, 
Wisconsin,  and  New  York  give  testimony  with  respect  to  situations 
they  have  observed  firsthand  in  those  States. 

The  central  question  being  examined  in  this  hearing  is  whether 
the  consumer  of  health  care  services  has  a  fair  opportunity  to  deter- 
mine the  way  in  which  he  receives  health  care  services  and  the  way 
in  which  they  are  purchased. 

Evidence  seems  to  be  accumulating  that  providers  of  health  care 
services,  through  their  extraordinary  dominance  of  the  marketplace, 
make  the  possibility  of  meeting  consumer  involvement  remote  or 
nonexistent. 
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Throne;]!  these  ]iearin<rs  the  subcommittee  will  attempt  to  deter- 
mine Aviietlicr  antitrust  action  by  the  Federal  Gov^ernment  against 
various  organizations  representing  providers  of  health  care  services 
is  justified  in  order  to  include  the  competition  in  this  $100  billion  in- 
dustry. 

The  Antitrust  and  INIonopoly  Subcommittee  is  continuing  its  in- 
vestigation into  this  area.  Additional  hearings  will  be  announced  in 
the  near  future. 

Our  first  witness,  INlr.  John  Riley,  is  a  practicing  attorney  and 
former  chief  assistant  attorney  general  for  the  State  of  Washington. 

Mr,  Riley  is  currently  president  of  the  University  of  Washington 
Law  School  Foundation.  We  welcome  you. 

STATEMENT  OF  JOHN  W.  RILEY,  PRESIDENT,  UNIVERSITY  OF 
WASHINGTON  LAW  SCHOOL  FOUNDATION,  AND  FORMER  CHIEF 
ASSISTANT   ATTORNEY   GENERAL.   STATE  OF  WASHINGTON 

Mr.  Riley.  Thank  you.  Senator,  members  of  the  committee,  I  can 
set  the  stage  for  what  T  would  like  to  say  this  morning  in  a  depar- 
ture from  my  prepared  statement  wdiich  I  submitted  to  the  commit- 
tee with  the  exhibits  by  making  reference  to  an  article  that  was  pub- 
lished in  volume  84  of  the  Harvard  Law^  RevieAv  in  1971. 

It  was  entitled,  "The  Role  of  Prepaid  Group  Practice  in  the 
Relieving  of  the  Medical  Care  Crisis."  The  authors  concluded  what 
appears  now  to  be  a  consensus  concerning  the  fact  that  the  United 
States  faces  a  crisis  in  deliAering  adequate  care  to  every  person  at  a 
price  within  his  means,  or  alteriuitively,  at  a  price  that  the  Govern- 
nient  is  going  to  pay;  that  health  care  resources  are  not  equitably 
distributed;  that  the  fee-for-service  system  is  predominant  in  the 
marketplace  but  is  unable  to  cure  its  own  defects  in  terms  of  ineffi- 
ciency, high  costs,  and  maldistribution  of  resources;  that  basic 
change  in  our  delivery  system  is  required  if  this  Nation  is  going  to 
deal  etfectively  with  this  health  care  crisis;  and  finally,  and  proba- 
bly most  iiniK)rtant  and  to  the  point  of  this  hearing,  is  that  HMO's 
are  the  primary  alternative  system  with  a  potential  for  inducing 
needed  change  in  our  delivery  system. 

Everything  I  have  seen  in  the  written  testimony  of  witnesses  and 
that  I  have  heard  in  observing  testimony  here  indicates  there  is  cer- 
tainly a  consensus  on  these  points  and  there  is  probably  also  a  con- 
sensus that  the  predominance  of  the  fee-for-service  system  is  not 
healthy  for  this  country. 

The  thesis  of  my  prepared  statement  is  that  the  predominance  of 
the  fee-for-service  system  that  was  referred  to  in  the  Harvard  Law 
Review  to  which  I  have  just  made  reference,  relative  to  our  national 
liealth  care  delivery  system,  Mr.  Chairman,  now  has  all  the  charac- 
teristics of  a  full-blown  monopoly;  and  that  monopoly  is  now  and 
has  been  maintained  traditionally  by  unfair  trade  practices;  and 
that  the  Congress  should  enact  a  legislative  program  in  order  to 
eliminate  those  resti-aints  to  restore  competition  and  induce  change 
in  the  health  care  delivery  system. 
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I  am  contenclinc:.  and  I  propose  to  demonstrate,  that  the  predomi- 
nance of  tlie  fee-for-service  system  amounts  to  and  is,  in  fact,  a  mo- 
nopoly because:  First,  the  market  dominance  of  fee  for  service  is 
virtually  total  in  nearly  every  area  of  this  country  except  in  those 
areas  that  I  referred  to  as  enclaves  in  my  prepared  statement,  such 
as  Seattle,  Avhere  ^rroup  health  cooperative  at  Pu^et  Sound,  which  I 
represent,  has  finally  been  able  to  establish  itself  independent  of  the 
fee-for-service  system  and  now  enjo3'S  a  growth  rate  that  is  difficult 
to  cope  with;  second,  the  degree  of  market  dominance  in  this  coun- 
try of  the  fee-for-service  system  can  perhaps  be  measured  by  the 
fact  that  only  about  8  million  Americans  today  receive  health  care 
needs  from  tlie  HMO  alternative  system.  Here  I  use  "H^NIO"  very 
broadly  and  not  confined  to  the  type  of  H]MO's  which  I  represent 
and  to  which  I  will  refer  a  little  later. 

Now,  finally,  we  have  a  monopoly  and  full-blown  monopoly,  be- 
cause it  is  being  maintained  by  trade  restraints  practiced  by  seg- 
ments of  organized  medicine  which  prevents  the  development  of 
competitive  alternatives. 

It  prevents  the  physician  from  migrating  from  fee  for  service  into 
gi'oup  practice  and  prepaid  group  practice. 

The  trade  restraints  practiced  by  organized  medicine  to  prevent 
this  competition  has  a  well-documented  history.  I  refer  to  some  of 
the  documents  in  my  i:)repared  statement;  and  I  would  like  to  sub- 
mit this  morning  a  treatise  that  was  written  by  Mr.  Lauritz  Hel- 
land,  who  is  in  attendance  this  morning,  while  he  was  in  his  last 
year  at  the  University  of  Washington  School  of  Law. 

It  is  entitled,  "Medical  Societies  Versus  Group  Health  Plans."'  I 
hope  that  you  will  be  able  to  make  it  a  part  of  the  record  because  it 
is  an  excellent  legal  treatise,  tracing  the  history  of  the  current  con- 
flict between  group  practice  and  fee-for-service  system  and  i^rovid- 
ing  a  good  legal  analysis  of  the  conflict  between  these  systems. 

Senator  Kexxedy.  I  think  that  would  be  useful  and  we  will  make 
it  part  of  the  record. 

I  See  exhibit  3  at  the  end  of  Mr.  Riley's  oral  testimony.] 

Mr.  Riley.  Thank  you.  Senator  Kennedy.  What  I  would  like  to 
do  this  morning,  for  the  brief  time  for  preliminary  statements  that 
has  been  allowed,  is  to  discuss  some  of  the  specific  unfair  restraints 
and  practices  that  I  know  about  which  I  have  summarized  in  my 
prepared  statement. 

It  might  be  helpful,  for  the  record,  just  to  describe  the  kinds  of 
organizations  I  represent.  I  mentioned  Group  Plealth  Cooperative 
which  is  now  the  prototype.  I  think,  of  the  HMO  movement. 

It  is  what  we  think  the  pniO  should  be.  I  think  it  offers  the  best 
example  in  the  country  of  comprehensive  prepaid  health  care  deliv- 
ered by  a  well -developed  medical  group  now  totaling  over  170  physi- 
cians with  the  best  facilities  found  anywhere. 

Another  organization  that  I  represent  is  known  as  Inland  Health 
Association,  located  near  Spokane.  Unlike  Group  Health,  this  orga- 
nization, although  it  has  been  functioning  for  12  years,  has  never 
been  able  to  achieve  a  level  of  independence  in  terms  of  a  developed 
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medical  staff,  a  fully  developed  medical  staff,  because  of  the  prac- 
tices that  I  would  like  to  refer  to. 

Another  orfranization  is  a  family  practice  center  in  mid-Washing- 
ton wliich  serves  primarily  mij^ratory  farmworkers.  It  is  known  as 
Columbia  Basin  Health  Care  Association;  and  a  third  organization 
in  Tacoma,  Wash.,  which  just  became  operational. 

Each  of  these  last  three  organizations  are  starting  out  and  still 
have  only  three  physicians.  These  are  family  practice  physicians  and 
they  attempt  to  deliver  in  their  own  facilities  as  much  of  the  general 
care  and  diagnostic  services  as  they  can.  Of  course,  they  are  totally 
dependent  upon  the  community  for  all  the  supplemental  health  care 
services  and  here  is  where  the  unfair  trade  practices  that  my  pre- 
pared statement  discusses  come  into  play. 

If  I  could  refer,  first  of  all,  to  exhibit  1,  which  is  a  reference  to 
the  bylaAvs  of  the  ^Medical  Service  Bureau  of  Spokane. 

This  represents  the  crux  of  the  most  common  problem,  and  I  think 
the  most  critical  barrier,  to  the  formation  and  development  of 
HMO's  in  the  country. 

It  is  the  problem  which  has  consistently  troubled  the  Tri-County 

Health  Care  Association  or  Inland  Health  Association  in  Spokane. 

It  is  now  troubling  Sound  Health  Association  in  Tacoma.  It  has 

also  given  a  great  deal  of  trouble  to  the  little  family  practice  center 

serving  migratory  farmworkers  in  the  Columbia  Basin. 

Simply  stated,  Senator,  the  situation  is  that  in  order  to  be  paid 
for  services  a  fee-for-service  physician  has  to  belong  to  the  local 
medical  service  bureau  or  local  medical  service  corporation  Blue 
Shield  plan. 

Typically,  any  physician  in  fee  for  service  and  in  the  State  of 
Washington,  and  I  think  nationwide,  and  certainly  in  the  communi- 
ties where  I  am  working  to  start  HlNIO's,  a  typical  fee-for-service 
physician  derives  25  or  more  percent  of  his  income  from  the  local 
Blue  Shield  plan ;  sometimes  a  great  deal  more. 

But  25  percent,  or  even  less,  is  critical  and  it  is  enough  to  keep 
that  physician  on  the  reservation.  This  is  how  it  works : 

If  he  dares  venture  off  the  reservation,  if  he  contracts  with  an 
HMO  plan,  he  is  going  to  be  drummed  summarily  out  of  the  local 
medical  service  bureau. 

He  is  a  victim  of  economic  retaliation.  He  will  no  longer  be  reim- 
bursed for  services  rendered  to  enrollees  in  the  local  Blue  Shield 
plan. 

Senator  Kexxedy.  Are  you  using  the  medical  service  bureau  in- 
terchangeably with  the  medical  society  ? 

]Mr.  Riley.  Well,  the  medical  service  bureaus,  or  the  I51ue  Shield 
plans,  have  essentially  supplanted  the  medical  societies  in  the  front 
line  of  this  little  fight,  if  I  can  analogize  it  in  that  way. 

It  used  to  be  that  you  couldn't  be  a  member — you  simply  wouldn't 
be  admitted  to  the  medical  society.  That  relates  back  to 'the  begin- 
ning of  Group  Cooperative  of  Puget  Sound,  as  you  know  from  your 
visit  there. 

The  physicians  on  the  medical  staff  were  systematically  excluded 
from  the  society. 
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My  partner  was  able  to  stop  that.  We  got  an  injunction  and  some 
relief,  finally,  from  our  State  supreme  court.  So,  as  a  consequence, 
tliey  are  admitted  to  the  society  but  that  doesn't  get  them  into  the 
business. 

XoAT.  you  have  to  be  a  member  of  the  bureau  and  you  contract 
with  the  bureau  as  a  participant  and  you  sign  an  agreement. 

I  neglected  to  include  a  copy  of  the  participant's  agreement  with 
my  prepared  statement.  I  Avould  like  to  add  one  as  part  of  exhibit  1. 

Senator  Kexxedy.  It  will  be  so  admitted. 

Mr.  RiLFA'.  This  agreement  is  sort  of  a  pledge  of  allegiance  by 
which  the  physician  in  fee-for-service  practice  agrees  that  he  will 
abide  by  the  rules  and  regulations  of  the  medical  service  corporation 
and  bureau  by  agreeing  that  if  he  "  *  *  *  shall  fail  or  refuse  to  abide 
})y  said  rules  and  regulations,"  and  I  am  quoting,  "the  corporation 
may  cancel  this  agreement,''  and  what  is  more,  they  do.  They  do. 

Senator  Kexxedy.  Thev  do  what? 

:Mr.  Riley.  They  kick  him  out  of  the  bureau.  He.  therefore,  for- 
feits his  right  to  be  reimbursed  for  services  renderecl  to  his  patients 
that  are  consumers  and  enrollees  of  the  medical  service  bureau.  This 
js  a  very  common  occurrence. 

I  have  been  consulted  by  physicians  and  I  have  been  consulted  by 
several  physician's  groups'  in  our  State.  They  say  "We  cannot  afford 
the  risk  of  losing  25  percent  or  even  15  percent  of  our  income." 

We  would  be  interested  in  joining  or  establishing  or  participating 
in  a  prepaid  group  practice  plan.  We  can't  afford  that  risk. 

Senator  Kexx^edy.  Do  the  bylaws  say  that  if  they  participate  in  a 
prepaid  group  practice  they  will  lose  their  benefits  under  the  medi- 
cal bureau? 

Mr.  Riley.  In  section  5  of  exhibit  1,  a  member  of  the  bureau 
states  that  he  "shall  retain  his  membership  only  if  he  observes  the 
accepted  ethics  of  practicing  the  community  service  by  the  medical 
service  bureau'' — this  happens  to  be  in  Spokane  County,  AVash. — 
"and  abides  by  the  bylaws  of  the  medical  service  bureau," 

No  member  shall  be  eligible  to  retain  his  membership  in  the  medical  service 
bureau  or  to  become  a  member  of  the  medical  service  bureau  if  he  holds  or 
services  a  medical  contract  that  can  be  serviced  by  the  medical  service  bureau 
of  Spokane  County. 

Now,  that  is  construed,  interpreted,  and  applied,  as  I  will  show 
you  from  some  of  the  other  exhibits  and  examples  that  I  have,  that 
a  member  of  the  bureau  cannot  entei'  into  a  contract  with  an  HMO. 

It  has  been  specifically  applied  against  the  physicians  who  are 
presently  members  of  the  medical  staff'  at  Tri-County  Hospital  and 
Inland  Health  Association  of  Spokane.  It  has  been  used  as  a  threat 
against  specialists  and  consultants  who  were  willing  to  enter  into 
agreements  with  Tri-County  and  Inland  Health  and,  indeed,  in 
Thurston  County,  Wash.,  with  Group  Health  Cooperative  of  Puget 
Sound. 

AMiat  happens  is  that  one  learns  very  soon,  as  soon  as  the  medical 
service  bureau  finds  out,  that  they  are  in  an  agreement  or  consider- 
ing the  execution  of  such  an  agreement,  that  they  will  be  excommuni- 
cated, if  vou  Avill,  from  the  bureau. 
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It  is  a  tremendous  economic  weapon  that  the  bureau  holds  over 
the  fee-for-scrvice  physician  who  is  inclined  and  would  be  interested 
in  participating  in  a  group  practice  plan;  and  I  have  seen  it  time 
and  again. 

Senator  Kennedy.  Quoting  section  2  of  article  3  regarding  rules 
governing  membership : 

He  is  not  associated  in  the  practice  of  medicine  with  a  physician  who  is  or 
has  been  eli gillie  for  membership  and  he  was  nut  at  the  time  of  the  application 
a  member  in  good  standing. 

Mr.  Elley.  Yes;  that  has  been  specifically  used  to  prevent  young 
physicians  that  have  joined  the  staff  at  Inland  Health  and  Tri- 
Count}^  Hospital  from  becoming  a  member  of  the  bureau  after  the 
fact. 

Senator  Kennedy.  You  mean  v/hen  they  become  involved  with  the 
group  practice  and  then  later  want  to  become  a  member  of  the  medi- 
cal service  bureau  ? 

Mr.  Riley.  Well,  if  a  physician  who  comes  into  the  community 
and  associates  in  practice  with  a  member  of  Tri-County,  those  physi- 
cians on  the  staff  of  Tri-County  are  not  eligible  and  are  not  mem- 
bers in  good  standing  of  the  bureau,  ergo  the  man  who  associates 
with  them  is  not  eligible  for  membership  in  the  bureau  and  he  is  ex- 
cluded on  that  grounds  also. 

Senator  Kennedy.  What  happens  when  this  situation  occurs?  Has 
there  been  any  legal  action  ? 

Mr.  Riley.  Yes.  I  do  want  to  discuss  that  because  it  is  part  of 
why  I  think  we  need  Federal  legislation.  We  are  considerintr  leeral 
action. 

We  have  had  it  under  advisement  for  some  time.  We  decided  that 
we  were  clearly  confronted 

Senator  Kennedy.  If  they  are  involved  in  a  prepaid  program  and 
they  are  otherwise  eligible  for  Blue  Shield,  do  the  participating  doc- 
tors share  in  that  as  well? 

INIr.  Riley.  I  am  no^sure  I  understood  the  question. 

Senator  Kennedy. 
contract  with  the  Blue 

Mr.  Riley.  No. 

Senator  Kennedy.  None  of  those  ? 

Mr.  Riley.  If  you  mean  any  of  the  Ii:\IO's— do  any  of  the  HMO's 
contract  with  Blue  Shield  for  supplemental  services,  no. 

Senator  Kennedy.  Not  at  all  ? 

Mr.  Riley.  No. 

Senator  Kennedy.  Why  is  that?  Is  that  their  choice  or  are  they 
prohibited  from  doing  it  ? 

Mr.  Riley.  It  is  their  choice,  but  it  is  necessary  in  order  to  de- 
velop a  group  practice  that  you  have  ti-ue  interrelationships  be- 
tween the  medical  specialities  that  they  practice  as  a  group,  that  you 
have  peer  review,  that  you  have  an  interdisciplinary  relationship",  of 
Ob-Gyn  to  surgeon  to  family  practitioner,  et  cetera. 

It  is  necessary  that  they  work  as  a  group  and  that  is  one  of  the 
advantages  of  group  practice  and  that  is  what  these  little  organiza- 
tions are  striving  to  do.  They  are  striving  to  achieve  growth  to  have 


Do  any  of  the  prepaid  programs  to  any  extent 
le  Shield  ? 
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a  true  medical  group  that  is  large  enough  that  you  have  the  interre- 
lationships between  these  various  disciplines  that  you  have  seen, 
Senator,  at  Group  Health  Cooperative  of  Puget  Sound. 

Once  you  achieve  that  level  Avhere  the  medical  staff  is  large 
enough  that  it  can  encompass  most  of  the  medical  specialties,  they 
relate  with  para  professionals  in  supporting  medical  personnel,  you 
Ijegin  to  get  a  tremendous  amount  of  efficiency. 

You  also  get  higher  quality  care  with  interdisciplinary  relation- 
ship of  the  different  specialists. 

I  am  convinced,  because  we  are  sort  of  a  mecca  in  Seattle  now  for 
physicians,  lawyers,  and  consumer  groups  that  are  interested  in  es- 
tablishing this  kind  of  organization,  and  I  have  been  talking  with 
people  all  over  the  country  that  this  is  not  a  problem  that  is  indi- 
genous to  the  State  of  Washington  by  any  means.  As  I  stated  in  my 
pr-epared  statement,  a  couple  of  years  ago  when  I  first  came  back  to 
Washington  to  discuss  this  problem  at  HEW,  an  official — the  man's 
name  escapes  me  but  I  am  sure  he  probably  isn't  there  anymore — 
said  this  is  not  a  national  problem,  it  is  a  national  disgrace. 

There  isn't  any  question  about  how  adverse  and  tremendous  the 
impact  of  this  kind  of  practice  is. 

I  submitted  as  exhibit  2,  a  report  that  was  prepared  by  Mr.  El- 
wood's  organization  that  was  then  know^n  as  the  American  Rehabili- 
tation Foundation  in  Minneapolis.  It  is  now  the  interstudy  group, 
concerning  Tri-County  Health  Care  Association.  They  concluded 
unequivocally  in  their  report  that  the  subsequent  growth  and  finan- 
cial viability  of  Inland  Health  Association,  that  w^as  then  known  as 
Tri-County  Health  Care  Association,  was  significantly  retarded  be- 
cause of  opposition  of  the  Medical  Service  Bureau  of  Spokane, 
which  writes  the  majority  of  group  business  in  Spokane  County  . 

Initially  the  service  bureau  Avould  not  cover  any  of  their  insureds 
for  services  rendered  at  Tri-County  or  by  its  physicians.  Subse- 
quently, they  at  least  made  a  concc-ssion  that  they  would  provide 
emergency  hospital  services  provided  that  a  member  of  the  bureau 
admitted  the  person  to  the  hospital. 

But  those  concessions  w^ere  of  limited  impact  on  the  hospital,  and 
the  constant  threat  of  being  expelled  from  the  medical  service  bu- 
reau was  always  there. 

Another  good  example  of  the  problem  is  seen  in  exhibit  4  that  is 
attached  to  my  prepared  statement.  Here  is  the  scenario  and  here  is 
how  it  works. 

I  have  three  other  letters  and  I  would  like  to  attach  these  also  to 
exhibit  4.  On  August  3,  1973.  the  family  medical  center  in  Spokane, 
which  is  a  University  of  Washington  program  financed  by  Federal 
funds  by  the  way,  was  in  contact  wdth  Tri-County  Health  Care  and 
they  stated : 

Tliank  you  for  your  recent  inquiry  regarding  our  residents  interest  and  appli- 
cation for  staff  privileges  at  your  hospital. 

I  should  like  at  this  time  to  make  the  suggestion  that  we  place  all  of  our  li- 
censed residents  on  your  courtesy  staff. 

And  he  went  on  with  a  hearty  recommendation  of  those  young 
physicians. 
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On  August  9,  a  little  bit  later,  in  response  to  an  inquiry  by  Mr. 
Lamson,  the  administrator  of  the  hospital,  the  director  of  the  medi- 
cal care  center  said — 

Thank  you  for  yonr  inquiry  about  Dr.  Neil  R.  See  regarding  liis  application 
for  courtesy  staff  privileges  at  your  hospital.  As  associate  director  of  the  fam- 
ily practice  residency  program  in  Seattle,  I  have  had  close  daily  and  personal 
contact  with  him  and  I  recommend  him  for  appointment  to  your  staff. 

This  was  followed  by  a  letter  from  Mr.  Lamson  submitting  the 
various  forms.  Then  suddenly,  and  this  is  a  syndrome,  on  August  l-k 
Mr.  Lamson  received  a  letter,  which  is  exhibit  4  of  my  prepared 
statement,  which  says : 

Thank  you  for  your  recent  letter  and  application  forms  for  our  physicians 
for  courtesy  staff  privileges. 

I  have  received  a  phone  call  from  Dr.  Gil  Sanford  of  the  Spokane  Medical 
Service  Bureau  Corporation  and  he  advises  us  that  we  are  in  jeopardy  of  los- 
ing our  contractual  arrangements  with  their  organization  due  to  our  participa- 
tion and  coverage  for  your  hospital. 

Until  this  political  issue  has  been  settled,  I  regretfully  must  withdraw  our 
participation  as  your  hospital  physicians. 

I  do  wish  to  thank  you  for  past  privileges  and  courtesies. 

Now,  I  think  that  is  about  as  crystal  clear  an  example  of  how  this 
thing  works,  and  it  happens  constantly.  Physicians  who  become  in- 
terested in  working  with  the  group  practice  plan  are  suddenly 
pulled  back — and  pulled  back  for  the  same  reason  that  the  family 
medical  center  pulled  back  in  Spokane. 

Another  practice  that  I  mention  in  my  statement  that  I  think  de- 
serves to  be  mentioned  here  is  that  the  "fee-for-service  establishment 
is  able  to  use  its  dominant  position  against  these  HMO's  that  do  not 
have  hospital  facilities  in  another  way. 

And,  of  course,  as  you  know,  most  HMO's  are  not  as  fortunate  as 
Group  Health  Cooperative.  They  don't  have  their  own  hospital. 

What  happens  is  that  the  same  people  that  control  the  local  Blue 
Shield  organizations  and  the  fee-for-service  system  usually  also  con- 
trol or  tliey  have  a  significant  influence  in  the  matter  of  physician 
staff  privileges  of  the  hospital.  Second,  those  physician  members  of 
the  hospital  staff  have  the  power  to  send  their  patients  to  other  fa- 
cilities, and  they  do  it. 

So  tile  plans  for  the  development  of  an  HMO  become  particularly 
vulnerable  to  the  dominance  of  a  fee-for-service  system  over  the  hos- 
pitals whenever  an  HjNIO  proposes  to  locate  within  a  hospital,  when- 
ever it  seeks  a  capitation  agreement  with  the  hospital,  and  whenever 
its  physicans  seek  staff  privileges  at  a  fee-for-service  hospital. 

Let  me  give  you  an  example.  Recently  in  a  community  in  western 
Washington  the  local  Blue  Shield  plan,  which  was  under  pressure 
from  the  health  planning  council,  finally  amended  its  bylaws  so  as  to 
delete  the  provisions  that  are  exemplified  by  exhibit  1. 

The  HMO  in  this  case  had  been  negotiating  with  specialists  in  the 
community  in  the  same  manner  that  Tri-County  was  negotiating 
with  the  family  health  center,  and  all  of  a  sudden  negotiations 
ceased.  We  have  no  doubt  but  that  the  same  threat  was  made  to 
those  physicians  by  the  directors  of  the  medical  service  bureau  that 
was  made  to  the  family  practice  center  in  Spokane. 
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Senator  Kennedy.  What  do  they  say  when  you  confront  them 
with  evidence  like  this? 

]\Ir.  RiLET.  Well,  we  had  such  confrontation  in  this  community 
which  led  to  the  amendment  of  exhibit  1.  We  were  rattling  the  cage 
and  threatening  litigation  and  they  said,  "Okay,  we  Avill  amend  it, 
but  we  are  not  going  to  change  the  way  we  do  business,"  and  in  fact, 
they  have  not. 

They  regard  it  as  competing  against  themselves,  Senator,  and  they 
said.  ''Do  you  expect  us  to  compete  against  ourselves  by  allowing 
our  members  to  participate  in  your  plan;  and  then,  if  that  is  the 
case,  why  don't  you  let  us  treat  your  patients?" 

So  we  are  at  a  complete  hiatus.  The  problem  is  and  the  problem 
they  refuse  to  recognize  is  that  they  are  restraining  their  physicians 
from  practicing  medicine  in  the  way  the  physicians,  many  of  them, 
v\-ould  prefer  to  practice,  would  like  to  practice. 

As  a  matter  of  fact,  many  of  them  have  unused  capacity  which 
should  be  used,  and  could  be  used,  and  would  be  used  but  for  this 
restraint. 

But  the  guy  that  is  making  six  figures  and  the  people  who  control 
these  organizations  don't  care  about  that.  They  are  not  the  least  bit 
concerned  about  better  distribution  of  these  health  resources  and 
they  are  certainly  not  interested  in  improving  the  health  care  deliv- 
ery system. 

What  they  really  want  is  a  guarantee  that  they  will  continue  to 
earn  six  figures,  and  they  are  using  it  to  do  just  exactly  that. 

Senator  Kennedy.  That  is  a  fearful  indictment.  We  hear  so  much 
about  dangers  of  infringing  on  local  control  in  the  passage  of  health 
insurance  and  its  adverse  effects  on  the  kind  of  health  care  people 
will  receive.  Yet  here  you  find  an  organization  manipulating,  con- 
spiring, and  effectively  denying  the  opportunity  for  physicians  to 
practice  the  way  that  they  should. 

!Mr.  Riley.  And  they  are  also  denying  consumers  a  choice.  They 
are  also  denying  a  fledgling  HMO  of  the  ability  to  deliver  a  better 
quality  care,  an  ability  to  develop,  and  an  ability  to  overcome  very 
critical  marketing  problems  that  they  are  constantlv  confronted 
with. 

I  think  there  is  a  significant  movement  within  the  medical  profes- 
sion to  try  to  overcome  this  and  I  think  so  because,  as  I  mentioned 
earlier,  wa  have  been  consulted  on  several  occasions  b}-  medical 
groups ;  that  is,  groups  of  8  or  10  physicians. 

Senator  Kennedy.  Who  are  the  j^eople  in  this  organization  that 
could  respond  to  questions  for  the  medical  service  bureau  ? 

]Mr.  Riley.  Well,  Senator,  I  tried  to  get  around  the  attorneys  for 
the  medical  service  bureau  in  these  different  communities  and  it  is 
extremely  difficult. 

I  have  always  felt  that  if  I  were  given  a  day  in  court  before  the 
boards  and  before  the  membership  of  these  organizations  that  I 
could  make  a  good  enough  case — as  we  did  on  one  occasion  in  Olym- 
pia,  in  western  Washington — and  that  they  would  amend  their  by- 
laws, revise  their  agreements  and  give  their  membership  the  freedom 
to  move  in  and  out  of  the  system  as  they  see  fit;  but  you  can't  do  it 
and  you  can't  get  these  answers. 
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Yon  can't  seem  to  get  around  the  leadership  of  these  organiza- 
tions. I  have  attached  as  an  exhibit  to  my  prepared  statement  one  of 
my  letters  that  I  had  written  of  many  efforts  that  I  had  made  to 
bring  this  to  a  head. 

This  was  a  letter  dated  ]March  29,  1973,  where  I  put  it  squarely  to 
them.  I  said,  really,  why  can't  you  agree  that  physicians,  specialists 
in  the  Spokane  area  that  would  like  to  and  are  willing  to  contract 
with  little  Tri-County,  which  is  a  rural  organization  in  the  north 
part  of  Spokane  County 

Senator  Kennedy.  T\n[iat  sort  of  people  is  Tri-County  trying  to 
help  ? 

Mr.  Riley.  They  are  in  an  underserved  area;  they  are  in  a  rural 
area.  They  do  have  a  significant  enrollment  and  patient  factor 

Senator  Kennedy.  Is  that  a  high-income  area  ? 

]\Ir.  Riley.  Oh,  no.  Senator.  That  is  a  low-income  area.  It  is  rural. 
It  has  been  chronically  in  economic  distress. 

I  can't  describe  it  other  than  the  most  bucolic  area  you  have  seen. 
It  is  a  beautiful  area,  but  the  residents  are  scattered  very  thin. 

It  is  the  only  medical  care  facility  in  the  community  and  it  serves 
a  large  geographic  area.  It  is  literally  the  only  health  care  facility 
in  the  area,  and  yet  because  of  this  resistance  they  are  unable  to  get 
a  detailed  contractual  arrangement  with  a  medical  group  of  special- 
ists that  they  would  like  to. 

What  they  are  forced  to  do  and  the  only  way  they  do  manage  it  is 
by  paying  the  fee-for-service  schedule  that  is  prescribed  on  a  case- 
by-case  basis. 

That  enables  them  to  do  a  pretty  good  job  considering  the  handi- 
caps that  they  have,  but  they  have  just  been  able  to  and  they  have 
been  almost  stagnated  at  a  given  level  of  enrollment. 

They  can't  grow  and  they  are  prohibited  and  precluded  from 
growing  until  we  overcome  this  barrier;  and  Senator,  I  believe  that 
there  has  got  to  be  a  consensus  from  everything  I  have  seen  in  this 
record,  and  from  the  discussions  I  have  had  around  the  country,  and 
participating  in  several  health  maintenance  organization  training 
seminars,  and  the  like,  and  the  health  lawyers  association  of  which  I 
am  a  member,  and  so  forth,  that  this  is  a  real  national  problem. 

Senator  Kennedy.  Why  can't  the  State  legislature  deal  with  it  ? 

Mr.  Riley.  Well,  I  think  we  have  one  of  the  best  legislative  set- 
tings probably  anywhere  in  the  country,  but  believe  me,  we  have  our 
trouble. 

I  have  drawn  two  bills  in  our  State  legislature.  We  finally  got 
through  one  house  and  on  the  senate  floor  recently  a  very  watered 
down  antidiscrimination  provision,  an  interim  measure,  and  it  died. 

The  medical  service  bureau  fights  this  tooth  and  toenail,  even 
though  the  medical  association  purports  to  maintain  a  neutral  stance 
now.  At  least  they  have  progressed  that  far,  but  the  truth  is  that 
they  are  in  the  halls  resisting  it. 

We  have  had  a  great  deal  of  difficulty.  That  would  be  only  a 
piecemeal  remedy,  anyway,  even  if  we  were  able  to  overcome  it  in 
the  State  of  Washington,  and  I  hope  I  will  soon. 

We  decided  we  had  to  go  this  approach  as  an  alternative  to  litiga- 
tion which  would  have  taken  us  to  the  Supreme  Court. 
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This  little  organization  isn't  economically  strong  at  all.  It  would 
be  a  long,  hard  fight.  We  thought  we  would  try  for  a  year  or  two,  at 
least,  in  the  legislative  halls,  to  find  relief  or  to  try  to  reason,  but  so 
far  it  has  not  succeeded.  We  have  tried  the  insurance  commissioner's 
office.  I  think  we  have  a  very  aggressive  insurance  commissioner  in 
our  office,  unlike  most  States. 

It  has  been  my  experience  and  it  is  my  opinion  that  in  most  States 
the  insurance  commissioners  and  regulators  are  pretty  much  domi- 
nated by  the  insurance  industiy. 

In  any  case,  even  in  our  State,  while  we  have  an  aggressive  staff 
that  are  trying  to  do  a  good  job  they  have  very  limited  authority 
under  State  regulation. 

This  ties  back  into  my  urgent  request  and  recommendation  to  this 
committee  that  you  consider  Federal  legislation  that  will  nominally 
amend  the  IMcCarran-Ferguson  Act,  which  is  part  of  our  problem. 

I  would  really  like  to  sue.  These  practices,  you  see,  as  I  have  de- 
scribed. Senator,  if  they  were  subject  to  the  provisions  to  the  Sher- 
man-Clayton Act  you  would  have  a  lay-down  case.  They  are,  per  se, 
violations  of  the  Sherman-Clayton  Act,  what  I  have  described  to 

you. 

But  I  would  have  two  problems  in  getting  into  Federal  court. 
Number  one,  I  have  to  pro\'e  that  the  activities  in  Tri-County,  that 
its  very  small  plan,  would  have  a  substantial  impact  on  interstate 
commerce.  That  is  a  pretty  tough  test,  as  far  as  meeting  the  jurisdic- 
tional requirements  of  getting  into  Federal  court  in  an  antitrust 
case. 

Second,  we  are  confronted  with  the  i^rovisions  of  the  McCarran- 
Ferguson  Act.  I  made  reference  in  my  prepared  statement  to  a  re- 
cent discussion  of  the  case  of  Travellers  v.  Blue  Cross  of  Western 
Pennsylvania.  The  George  Washington  Law  Review  article  points 
out  that  the  courts  are  apparently  swinging  to  the  view  that  the 
McCarran-Ferguson  Act  just  exempts  any  of  this  activity  because  it 
is  ostensibly  subject  to  some  element  of  regulation  by  the  States. 

Now,  we  had  a  similar  problem  in  the  State  of  Washington.  Even 
though  we  have  a  little  Sherman  Act,  we  also  have  within  it  a  little 
McCarran-Ferguson  Act,  if  you  will,  which  says  that  if  you  are  reg- 
ulated by  the  insurance  commissioner,  then  you  don't  have  remedies 
under  the  little  Sherman  Act  either. 

So  practically  speaking,  we  are  left  only  with  the  remedies  that 
the  insurance  commissioner  has  available  unless  I  can  develop  the 
doctrine  that  was  established  in  Group  Health  Cooperative  v.  King 
County  Medical  Society  further. 

We  are  left  with  the  proposition  that  the  insurance  commissioner 
should  do  it  and  his  regulation  power  is  limited  to  the  question  of 
Avhether  the  rates  are  reasonably  related  to  the  benefits  provided.  He 
leally  probably  does  not  have  jurisdiction  to  do  anything  about  bu- 
reau bylaws  or  to  take  action  with  resipect  to  these  artificial  re- 
straints placed  upon  health  care  industries  by  the  medical  service 
bureaus  locally. 

I  think  that  the  practices  that  I  have  described.  Senator  Kennedy^ 
there  is  no  doubt  about  it  in  any  other  segment  of  the  economy, 
would  yield  treble  damages  under  the  Sherman-Clayton  Act;   we 

35-554 — 74 — pt.  3 11 


1572 

would  be  reimbursed  for  our  cost  of  bringing  suit  and  all  the  other 
damages  associated  with  it. 

They  are  so  19th  century.  They  are  so  flagrant  and  they  are  so  un- 
fair that  I  can't  understand  why  the  medical  association  hasn't  de- 
clared them  to  be  what  they  are :  Unprofessional  and  unethical ;  and 
that  reminds  me  of  two  o*f  the  other  exhibits  that  I  submitted  to 

you. 

These  relate  to  the  utilization  of  the  control  that  the  fee-for-sen^- 
ice  bureau  people  have  over  hospital  staffing  privileges.  Here  a 
young  man  had  associated  with  the  medical  staff  of  the  family 
health  center,  the  migratory  farm  program  in  the  Columbia  Basin. 
He  was  interviewed  by  a  newspaper  reporter  and  was  explaining 
why  he  was  interested  in  group  practice,  prepaid  group  practice, 
and  why  he  had  joined  this  migratory  program  instead  of  going 
into  practice  for  himself.  He  was  summarily  kicked  off  the  medical 
staff  of  the  local  hospital. 

These  two  exhibits  then  portray  what  the  dispute  was  about.  We 
were  able  in  that  instance  to  threaten  litigation  because  this  was  a 
public  hospital  and  we  had  a  reasonably  good  chance  of  turning  that 
one  around.  They  backed  down,  primarily  under  pressure  from  the 
State  medical  society  that  is  beginning  to  see  the  handwriting  on  the 
wall.  They  were  advised  that  this  young  doctor's  statements  to  the 
press  were  not  unethical  and  unprofessional.  I  wondered,  as  I  stated 
earlier,  why  they  couldn't  have  advised  them  that  the  staff,  itself, 
had  better  consider  whether  its  actions  had  been  unprofessional  and 
unethical. 

I  ho))e  I  have  made  a  case  for  Federal  legislation.  Why  don't  we 
sue?  We  will  try  it  but  it  would  be  a  whole  lot  simpler — we  will  get 
this  problem  solved  a  whole  lot  sooner — if  this  Congress  could  act  in 
some  manner  this  year. 

You  could  solve  it  nationally.  We  won't  have  another  crack  at  our 
State  legislature  until  1975.  Ihope  I  will  make  it  then,  if  we  don't 
make  it  here. 

But  T  think  it  is  important  because  I  am  convinced,  and  I  think 
everything  that  I  have  seen  and  heard  in  this  record  indicates,  that 
it  is  a  national  problem. 

I  think  what  we  need  is  a  legislative  program  that  will  give  phy- 
sicians freedom  to  migrate  from  one  system  to  the  other;  and  you 
can  do  that  by  a  simple  amendment,  I  think,  to  the  McCarran-Fer- 
guson  Act  wliich  declares  that  tliis  type  of  trade  practice  is  specifi- 
cally subject  to  the  Sherman-Clavton  Act;  that  the  public  health  is 
a  matter  of  national  concern  and  that  an  aggrieved  party,  whether 
he  is  a  physician,  a  small  HMO  like  Tri-County,  or  a  consumer 
whose  rates  suffer,  will  have  a  right  to  action  in  the  Federal  courts 
regardless  of  whether  this  has  a  substantial  impact,  per  se,  on  inter- 
state commerce. 

The  economic  impact  of  this  system  is  enormous,  and  one  measure 
of  that  is  exhibit  7  that  I  attached  to  my  prepared  statement,  which 
is  a  document  circulated  by  the  Department  of  Social  and  Health 
Services  of  the  State  of  Washington  summarizing  the  costs  render- 
ing services  by  Group  Health  Cooperative  of  Puget  Sound  to  .5,000 
public  assistance  enrollees,  an  average  of  over  5,000.   The  study 
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shows,  Senator,  that  the  costs  of  delivering  services  tlirougli  Group 
Health  Cooperative  of  Puget  Sound  to  otherwise  underserved  peo- 
ple, and  they  are  treated  like  any  other  member  of  Group  Health 
Cooperative  when  they  are  enrolled  at  Group  Health,  was  29.8  per- 
cent less  than  the  cost  to  the  State  Department  of  Public  Health  and 
Services  of  the  State  of  Washington  under  the  fee-for-service  sys- 
tem. There  are  enough  people  involved  in  that  study  to  make  that 
statistically  very  significant  and  I  think  reliable. 

I  think  this  act  ought  to  be  called  the  Freedom  of  Medical  Prac- 
tice Act  and  it  ought  to  contain  an  expanded  version  of  the  Federal 
override  provision  in  the  Health  Maintenance  Act  of  1973  because, 
as  you  know,  that  override  provision  doesn't  reach  this  problem.  It 
doesn't  go  far  enough.  And  I  certainly  hope  that  any  future  version 
of  national  health  insurance  will  avoid  utilization  or  commitment  to 
the  insurance  indemnity  system  of  underwriting  national  health 
care. 

It  just  further  locks  in  the  bureaus.  They  have  got  control  now 
and  they  need  to  be  deprived  of  it.  Any  form  of  national  health  in- 
surance must  mandate  dual  choice  as  in  the  Health  Maintenance  Or- 
ganization Act.  Another  thing  that  can  be  done  and  should  be  done 
immediately  is  that  the  Congress  should  direct  that  all  agencies  of 
Federal  Government  utilize  HMO's  and  this  includes  the  Depart- 
ment of  Defense  which  has  been  dragging  its  feet  for  6  years,  with 
respect  to  Champus. 

I  have  argued  that  they  already  had  statutory  authority  to  con- 
tract with  HMO's  but  they  won't  do  it.  There  is  a  bill,  I  understand, 
presently  lodged  in  the  Armed  Services  Committee  of  the  Senate 
dealing  with  this.  But  Federal  agencies  generally  should  be  man- 
dated to  utilize  HMO's  wherever  possible. 

They  would  do  two  things:  They  are  going  to  save  money;  and, 
No.  2,  they  are  going  to  provide  incentives  and  assistance  in  growth 
of  HMO's  to  help  them  overcome  this  marketing  problem  that  was 
discussed  yesterday.  These  same  Federal  agencies  should  be  author- 
ized to  provide  incentive  benefits  with  respect  to  cost  differentials 
that  are  realized  under  contracts  with  HMO's. 

Now  this  would  help,  I  think,  induce  the  migration  from  the  fee- 
for-service  system  into  the  group  practice  system.  Group  health  is 
glad  to  do  it  and  the  physicians  take  great  joy  in  being  able  to  serve 
the  underserved  population  of  the  indigents  that  are  represented  by 
the  department  of  health  services  patient  load  that  I  referred  to  ear- 
lier. But  group  health,  at  the  same  time,  leaves,  as  compared  to  the 
fee-for-services  system,  30  percent  on  the  table,  if  you  will,  and  there 
would  be  no  reason  why  that  could  not  be  shared  to  expand  its  pro- 
gram and  to  provide  for  funding  and  assistance  and  expansion  of 
benefits  in  other  areas  and  for  other  underserved  populations. 

The  Congress  should  direct  the  Secretary  of  Health,  Education, 
and  Welfare,  the  Social  Security  Administration,  and  other  agencies 
of  Federal  Government  to  require  that  these  fee-for-service  organi- 
zations eliminate  these  restrictive  trade  practices  that  I  have  re- 
ferred to  this  morning;  and  specifically  to  eliminate  any  possibility 
of  the  type  of  economic  retaliation  that  is  constantly  threatened 
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throughout  this  country  against  the  fee-for-service  practice  physi- 
cian that  wants  to  consider  or  that  might  consider  going  into  group 
practice. 

Another  area  where  we  could  find  help  is  that  a  group  practice 
plan  which  serves  a  significant  underserved  population  and  provides 
facilities  in  underserved  populations  ought  to  be  entitled  to 
501(c)(3)  status  to  induce  a  flow  of  private  funds  and  grants  to 
those  organizations. 

I  met  with  the  exempt  organization  branch  of  the  IRS  yesterday 
in  pursuit  of  just  such  a  plea.  They  are  involved  in  a  study  of  this 
problem,  Senator,  and  I  think  the  staff  agrees  with  me  that  if  you 
have  all  the  other  hallmarks  of  section  501(c)  (3)  and  you  provide  a 
facility  that  is  not  a  hospital  but  you  provide  many  of  the  services 
that  are  provided  in  hospitals,  and  particularly  when  you  provide  it 
in  an  underserved  area,  you  really  should  be  able  to  qualify  for 
501(c)(3).  But  that  is  not  the  policy  of  the  service  today,  and  I 
think  they  need  a  little  stimulation  in  this  area. 

In  other  words,  you  have  to  have  a  hospital  and  it  is  fine  to  be  a 
fee-for-service  hospital  to  get  501(c)  (3)  status,  but  there  is  no  rea- 
son why,  particularly  when  they  operate  nonprofit,  when  the  physi- 
cians don't  control  the  organization,  when  the  HMO  is  serving  an 
underserved  population,  that  this  shouldn't  happen.  It  would  be  a 
very  good  thing ;  it  would  provide  an  additional  stimulation. 

Senator  Kennedy.  That  is  a  good  idea.  A  very  good  idea. 

Mr.  Riley.  I  think  some  amendments  to  the  HMO  Act  of  1973  are 
in  order.  I  hope  there  will  be  increased  funding.  I  know  it  was  a 
tough  fight  getting  it  to  where  you  got  it  but 

Senator  Kennedy.  Look  where  we  started  off  and  where  we  ended 

up. 

Mr.  Riley.  Yes,  I  know.  Well,  I  have  digressed  enough  and  I 
think  I  have  used  the  time  allotted  for  me  for  oral  statement.  Sena- 
tor. 

Senator  Kennedy.  This  is  very  interesting  and  very  powerful  tes- 
timony. It  is  a  fearful  indictment  of  the  current  situation. 

I  sit  across  from  the  AM  A  approximately  half  a  dozen  times  per 
year  and  ask  them  what  they  are  doing  to  try  and  provide  some  ad- 
ditional services  to  underserved  areas,  and  they  repeat  the  same  old 
ragtime,  quite  frankly.  Then  we  find  that  not  only  are  they  not 
doing  anything  but  even  in  the  areas  where  others  are  trying,  they 
are  either  tacitly  or  actively  supporting  tactics  which  really  obstruct 
that  kind  of  service.  I  think  it  is  a  tragic  indictment. 

We  have  enough  difficulties  in  trying  to  deal  with  the  enormous 
complexity  of  the  wide  range  of  different  problems  we  are  facing. 
And  rather  than  trying  to  assist  those  forces  which  are  dealing  with 
critical  medical  problems,  they  face  us  with  obstructionism  all  along 
the  line.  Then  they  come  back  in  here  and  talk  about  Federal  legis- 
lation. 

That  is  why  they  have  very  little  credibility  so  far  as  I  am  con- 
cerned both  with  this  committee  and,  which  is  probably  more  impor- 
tant, with  the  people  who  need  service  out  in  the  communities. 

I  think  that  is  really  a  tragedy. 

Mr.  Riley.  I  couldn't  agree  more.  Senator. 
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Senator  Kennedy.  You  have  raised,  and  we  have  just  discussed  a 
lot  of  very  good  suggestions  that  are  related  to  many  of  the  prob- 
lems we  are  faced  with. 

We  know  of  your  leadership  in  the  State  and  we  are  going  to  be 
calling  upon  you  for  continued  guidance  as  we  move  ahead  in  some 
of  these  areas. 

You  know  this  would  alter  the  antitrust  laws.  As  the  chairman  of 
this  subcommittee,  Senator  Hart  understands  and  knows  full  well  it 
is  an  extremely  difficult  time.  But  I  think  there  are  a  number  of 
things  that  we  can  do.  I  want  to  assure  you  of  our  continued  interest 
and  intention  to  work  with  you. 

Mr.  KiLEY.  It  would  be  a  privilge  to  work  and  we  would  be  avail- 
able at  anytime,  Senator,  to  any  of  the  staff. 

Senator  Kennedy.  Mr.  Sharp  ? 

Mr.  Sharp.  Mr.  Eiley,  you  have  touched  on  these  briefly  in  your 
prepared  statement,  but  I  want  to  cover  some  of  these  points  a  little 
more  thoroughly  with  you. 

Can  an  hSiO  today  compete  when  fee  for  service  is  buttressed  by 
Blue  Cross,  for  example,  particularly  when  the  Blues  control  80  per- 
cent of  the  Rochester,  N.Y.,  area — as  we  heard  testimony  yesterday — 
and  70  percent  of  the  Boston  area ;  that  is,  of  the  total  health  insurance 
markets  in  those  areas. 

Mr.  Riley.  Let  me  answer  it  this  way :  You've  got  two  problems. 
An  organization  like  Group  Health  Cooperative  of  Puget  Sound, 
which  now  serves  over  10  percent  of  the  population  of  King  County 
in  that  area,  certainly  can  compete. 

It  can,  in  that  setting,  because  it  has  been  able  to  develop  its  own 
hospital  and  it  has  achieved  a  medical  staff  of  the  whole  range  of 
medical  specialty  spectrum;  so  that  it  is  independent,  and  it  is  not 
dependent  in  any  sense  on  the  fee-for-service  systems. 

It  competes ;  and  it  competes  very  well ;  and  the  people  love  it.  As 
a  matter  of  fact,  Group  Health  Cooperative  in  Seattle  can't  keep  up 
with  the  demand  for  enrollment. 

They're  having  difficulty  developing  medical  staff — excuse  me — fa- 
cilities and  staff' — at  a  greater  rate  than  10  percent  a  year. 

However,  you  can't  compete  under  those  circumstances  with  the 
type  of  restraint  that  I've  described  when  you're  trying  to  build  one 
from  ground  zero;  or  if  you're  a  small  fledgling  organization  like 
Tri-County,  Columbia  Basin,  or  Sound  Health  Association  in  our 
State,  when  you're  dependent  upon  the  fee-for-service  segment  for 
special  services  and  your  hospital  services,  when  they  can  restrict 
your  people  from  access  to  hospitals ;  they  can  threaten  hospital  ad- 
ministrators with  removal  of  patient  loads  if  the  hospital  adminis- 
trator associates  closely  with  your  plan,  then  you  can't  compete. 

And  that's  the  problem  that  Tri-County  is  having.  It  has  been 
able  to  survive  for  a  period  of  12  years  when  it  should  have  grown; 
and  according  to  the  economic  analysis  that  I  submitted  as  exhibit 
No.  2,  it  would  have  grown  but  for  that. 

And  so  what  they've  done  is  they've  stagnated.  Their  consumers 
have  suffered  because  of  higher  costs;  their  physicians  have  lost  in- 
come ;  the  member  organizations  have  not  grown. 
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I  tliink  they  delivered  a  good  product  but  it  could  have  been  bet- 
ter— or  would  have  been  better — but  for  those  trade  restraints. 

JNIr.  Sharp.  Well,  as  a  lawyer,  what  I  am  really  getting  at  here  is 
that  when  you  have  Blue  Cross,  for  example — again,  in  the  Roches- 
ter or  the  Boston  area — with  more  than  three-fourths  of  the  total 
health  insurance  market — after  all  it  is  the  health  insurance  which 
buttresses  and  backs  the  foundation  of  the  fee-for-service  system — 
and  when  you  have  an  interlocking  situation  between  the  American 
Hospital  Association,  the  hospital,  the  boards,  the  medical  staffs,  the 
doctors,  and  Blue  Cross,  and  the  governmental  agencies  in  any  given 
area,  then  how  are  we  going  to  accomplish  what  you  are  talking 
about  ? 

How  are  you  going  to  have  physicians  free  to  move  from  fee  for 
service  into  group  practice  in  these  areas  when  there  is  such  an  in- 
terlocking situation  ? 

This  is  what  I  am  getting  at. 

Mr.  Riley.  Well,  you're  not  going  to.  It  simply  isn't  going  to  hap- 
pen until  we  do  something  to  remove  those  restraints  that  first  pro- 
hibit the  physician  himself. 

And  there  is  a  significant  segment  of  the  medical  profession  that 
would  do  this  and  would  like  to  do  this — who  are  interested  in  bet- 
ter care — that  see  the  benefits  and  advantages  of  group  practice  and 
would  just  as  soon,  for  that  matter,  be  in  a  different  economic  set- 
ting. But  they  can't  do  it. 

The  only  conclusion  I  can  see  is  that  it  won't  happen  until  we  re- 
move those  restraints.  They're  artificial  and  they're  unfair. 

Mr.  Sharp.  Now,  moving  on  to  another  point.  Do  the  anticompeti- 
tive practices  that  you  described  very  vividly  in  your  statement  have 
any  effect  on  the  time  it  takes  to  get  an  HMO  into  operation  ? 

Mr.  Rh,ey.  There  isn't  any  question  about  it.  It  took  us  about  2 
years  to  get  Sound  Health  Association  where  it  is.  It's  just  begun  to 
deliver  health  care  services  in  Tacoma. 

The  primary  problem  is  developing  facilities  and  medical  staff. 
The  time  for  startup  of  these  things.  Let's  put  it  this  way :  if  medi- 
cal profession  had  access  to  this  type  of  plan  the  time  for  startup 
would  be  the  time  it  takes  to  develop  the  physical  facility,  a  clinic. 

And  you  could  start  these  things  up,  I  think,  on  small  scale  opera- 
tions, fledgling  organizations — a  year  to  18  months. 

But  it's  a  great  deal  more  now  because  of  these  restrictions. 

Mr.  Sharp.  Have  you  experienced  any  difference  in  the  form  and 
the  degree  of  organized  medicine's  resistance  to  the  development  and 
expansion  of  an  existing,  as  compared  with  a  new,  HMO  ? 

Mr.  Riley.  Yes.  They  treated  Group  Health  Cooperative  of  Puget 
Sound  quite  differently  than  they  have  the  small  organizations  that 
they  metnioned,  because  I  mentioned  Group  Health  Cooperative  of 
Puget  Sound  as  pretty  viable. 

Group  Health  moved  into  the  State  capital,  established  a  clinic. 
This  is  the  setting  that  I  described  earlier  where  we  Avanted  to  nego- 
tiate with  and  utilize  the  specialist  facilities  that  were  in  the  com- 
munity and  utilize  that  particular  hospital. 

Their  position  was  fairly  adamant.  It's  not  a  great  deal  different 
from  Tri-County,  but  the  difference  is  that  Group  Health  now  has 
the  best  of  both  worlds. 
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It  simply  takes  its  elective  suro;ery  patients  to  Seattle  and  all  the 
elective  consultations  are  done  in  Seattle;  and  what  that  does,  it  just 
exacerbates  the  maldistribution  of  resources. 

And  I  don't  know  why  the  local  medical  profession  can't  see  that 
it's  hurting  them  as  well  as  patients  who  have  to  travel  the  distance 
it  takes  to  get  the  services. 

It's  much  more  vigorous  and  vicious  in  Columbia  Basin  in  Spo- 
kane. The  smaller  you  are,  the  tougher  they  get. 

Mr.  Sharp.  In  your  opinion  what  is  the  best  way  to  achieve  ac- 
countability to  consumers  in  the  health  services  market  ? 

]Mr.  Riley.  I  think  the  consumer  has  to  have  a  choice:  he  has  to 
have  a  fair  choice.  He's  entitled  to  a  choice.  I  think,  given  a  fair 
choice  and  a  choice  of  the  developed  versus  a  fee  for  service,  that's 
all  you  need. 

I  think  the  economics  will  take  care  of  themselves.  I  think  prices 
will  be  reduced  and  be  controlled  if  competition  is  restored. 

Mr.  Sharp.  If  competition  were  restored  then  we  would  have  to 
assume  from  your  statement  that  we  would  have  to  maintain  it  by 
the  antitrust  laws  ? 

]Mr.  Riley.  Right. 

Mr.  Sharp.  Do  you  believe  that  the  removal  of  the  ability-to-pay 
barrier  alone  would  eliminate  the  anticompetitive  and  restrictive 
practices  that  you  have  described  in  your  statement  ? 

Mr.  Riley.  Not  unless  it's  coupled  with  the  removal  of  these  bar- 
riers and  coupled,  furthermore,  with  establishment  of  incentives  that 
will  lead  to  this  type  of  change. 

As  a  matter  of  fact,  it  might  make  it  worse  because  if  it's  totally 
removed,  all  the  consumer  wants  is  care.  He's  not  all  that  particular 
where  it  comes  from. 

But  the  consequences  of  that  could  be  disastrous,  and  I  think  we 
saw  some  of  that  when  medicare  and  medicaid  came  in.  There  was  a 
gross  escalation  in  costs,  and  the  demand  that  will  be  placed  on  the 
system  will  be  tremendous;  and  we've  got  to  change  the  system  to 
enhance  its  ability  to  cope  with  these  problems  and  increase  its 
eiRciency. 

I  don't  think  there's  any  question  about  the  superior  efficiency  of 
developed  group  practice  plans  over  fee  for  services.  It's  really  horse 
and  buggy.  This  one-man-physician  is  just  as  outdated  as  the  horse 
and  buggy. 

Mr.  Sharp.  What  you  are  really  saying  is  that  you've  got  to  restruc- 
ture supply  from  the  supply  end  of  the  demand/supply  equation.  We 
have  to  restructure  supply  as  to  planning,  organization,  and  delivery. 

Mr.  Riley.  I  think  so. 

Mr.  Sharp.  And  isn't  it  also  a  fair  statement  to  say  that  your  pro- 
posed freedom  of  medical  practices  act  could  help  break  the  monop- 
olistic stranglehold  ? 

Mr.  Riley.  There  isn't  any  question  about  it.  It  would  change  the 
picture  entirely  in  the  three  communities  that  I've  just  described. 

Mr.  Sharp.  Thank  you,  Mr.  Chaii'inan.  I  have  no  further  ques- 
tions. 

Senator  Keknedy.  Mr.  Chumbris  ? 

Mr.  Chumbris.  Thanli  you,  Mr.  Chairman. 
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Mr.  Riley,  the  statement  that  you  submitted  to  the  subcommittee 
this  morning,  setting  out  the  way  that  you  see  it,  was  covered  also 
by  Clark  Havighurst  in  our  first  set  of  hearings  earlier  this  month. 

Those  who  have  been  mentioned  by  both  of  you  in  your  briefs — Blue 
Shield,  medical  and  professional  State  associations,  county  associa- 
tions—have been  given  the  opportunity  by  the  chairman,  Senator 
Hart,  and  also  Senator  Kennedy — for  any  response  they  may  have. 
We  may  have  some  additional  hearings  so  that  these  people  can  tes- 
tify on  points  that  may  be  in  variance  with  your  position. 

It  is  not  our  position  here  to  debate  it  with  you.  Each  of  you  will 
have  to  make  your  own  case  for  the  record  and  we  thank  you  for 
coming. 

Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  Thank  you  very  much  for  your  helpful  testi- 
mony. 

[The  following  was  received  for  the  record.  Testimony  resumes  on 
p.  1650.] 

MATERIAL  RELATING  TO  THE  TESTIMONY  OF  JOHN  W.  RILEY 

Exhibit  1. — Prepared  Statement  of- Mr.  Riley 

Pbepabed  Statement  of  John  W.  Riley,  President,  University  of 
Washington  Law  School 

Mr.  Chairman  and  members  of  the  Committee:  I  am  honored  and  grateful 
for  the  privilege  of  offering  testimony  and  supportive  documentary  evidence  to 
this  Committee  concerning  the  need  for  legislative  regulation  of  the  national 
health  care  delivery  system.  I  speak  as  a  lawyer  whose  practice  during  the 
last  ten  years  has  increasingly  concentrated  on  the  legal  problems  of  health 
care  delivery  generally  and  the  problems  of  consumer  owned  prepaid  group 
practice  health  care  plans  in  particular.  The  law  partnership  of  which  I  am  a 
member  has  been  engaged  in  related  activity  for  more  than  25  years. 

A  major  part  of  our  efforts  on  behalf  of  consumer  owned  group  practice 
health  care  plans  in  the  State  of  Washington  has  been  directed  to  the  prob- 
lems dealing  with  the  discriminatory  trade  practices  of  controlling  elements  of 
the  "fee  for  service"  system  of  health  care  delivery  against  group  practice 
plans.  Nearly  twenty-two  years  ago  our  senior  partner,  Mr.  Jack  R.  Cluck,  won 
a  brilliant  decision  in  the  Supreme  Court  of  the  State  of  Washington  which 
paved  the  way  for  the  growth  and  development  of  Group  Health  Cooperative 
of  Puget  Sound  (Group  HeaUh  Cooperative  of  Puget  Sound  v.  King  County 
Medical  Society,  39  Wn.2d  .586.  237  P.2d  737).  As  a  result  consumers  in  Seattle 
have  a  choice  of  health  care  delivery  systems. 

Since  the  victory  in  1951,  Group  Health  Cooperative  of  Puget  Sound  has  de- 
veloped into  a  true  national  prototype  of  what  an  HMO  should  be.  Group 
Health  now  serves  nearly  195,000  members  and  subscribers.  It  boasts  a  medical 
staff  of  more  than  175  physicians  and  some  of  the  most  modern  facilities  to  be 
found  anywhere.  Group  Health  is  now  visited  constantly  by  citizens  and  physi- 
cians groups  from  all  over  the  country  and  frequently  from  foreign  countries 
for  guidance  and  assistance. 

The  Seattle  King  County  Medical  Society  and  the  medical  staff  at  Group 
Health  have  long  since  developed  mutual  respect  coupled  with  healthy  competi- 
tion in  the  market  place.  However,  Group  Health's  service  area  is  a  sort  of  en- 
clave surrounded  by  enemy  territory.  Its  sister  plans  around  the  country  that 
serve  some,  but  by  no  means  a  majority  of  the  major  centers  of  this  nation, 
hold  similar  enclaves.  Collectively,  only  about  8,000,000  Americans  are  served 
by  organizations  that  are  similar  to  Group  Health. 

On  the  outskirts  of  these  islands  of  free  choice  and  beyond,  the  fee  for  serv- 
ice system  enjoys  a  monopoly ;  a  citizen  has  no  choice  of  health  care  delivery 
systems ;  and  the  controlling  elements  of  the  fee  for  service  system  are  able  to 
maintain  their  monopoly.  The  weapons  used  are  refinements  of  the  unfair 
trade  practices  discussed  in  Justice  Hamley's  decision  in  Group  Health  v.  King 
County  Medical  Society. 
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In  the  course  of  representation  of  three  small  independent  consumer  entities 
in  the  State  of  Washington  which  have  been  and  are  now  being  subjected  to 
Buch  unfair  tactics;  in  consultation  with  physicians  in  private  practice  outside 
the  Group  Health  enclave  who  would  be  interested  in  development  of  HMO's; 
and  through  consultation  with  lawyers  and  project  sponsors  in  other  states,  we 
have  gained  firsthand  knowledge  of  the  current  conflict  between  the  "fee  for 
service  system"  and  the  "HMO"  movement  and  the  relationship  of  that  conflict 
to  the  ciirrent  national  health  crisis.  I  offer  the  exhibits  filed  with  this  pre- 
pared statement  and  the  following  comments  in  support  of  new  legislation  and 
antitrust  regulation  of  the  Health  Care  Industry  in  order  to 

1.  Eliminate  the  monopoly  of  the  fee  for  service  system. 

2.  Restore  competition  between  competitive  delivery  systems. 

3.  Assure  physicians  the  freedom  to  practice  in  either  delivery  system. 

4.  Assure  every  citizen  a  choice  of  health  care  delivery  systems. 

5.  Improve  the  quality  and  efiiciency  of  the  American  Health  care  delivery 
system. 

SUMMARIZATION  OF  NATURE  OF  THE  CURRENT  CONFLICT  BETWEEN  "PREPAID 
GROUP  PRACTICE  PLANS"  AND  THE  "FEE  FOR  SERVICE  SYSTEM" 

•  1.  The  "Fee  for  Service  System"  defined : 

The  fee  for  service  system  may  be  defined  generally  as  that  conventional 
horse  and  buggy  system  by  which  a  patient  receives  specific  services  (office 
call,  surgery,  etc.)  for  a  specific  unit  price  or  fee.  Thus,  an  individual  service 
is  rendered;  a  bill  is  presented  (either  to  the  patient  or  his  insurer)  ;  the  bill 
is  paid  (either  by  the  patient,  his  insurer,  or  both). 

The  fee  for  service  system  includes  a  system  for  underwriting  fees  for  indi- 
vidual services.  A  major  segment  of  the  underwriting  system  is  largely  con- 
trolled, operated  and  directed  by  physicians  in  the  fee  for  service  system  in 
the  form  of  the  "Blue  Shield  plans".  Collectively  Blue  Shield  probably  under- 
writes a  major  portion  of  all  prepaid  health  care  and  its  rates  set  the  floor 
upon  which  the  insurance  industry  in  turn  keys  its  rates.  In  any  given  commu- 
nity in  the  Pacific  Northwest  90-100 S^o  of  practicing  physicians  (other  than 
military,  government  and  academic  professionals)  are  members  and  partici- 
pants in  the  local  Blue  Shield  plan.  As  such,  they  are  committed  to  the  rules 
and  fee  schedules  of  the  local  Blue  Shield  plan.  Generally  Blue  Cross  under- 
writes the  hospital  segment  of  Blue  Shield  coverage  and  the  balance  of  non- 
governmental underwriting  is  supplied  by  the  commercial  insurance  industry. 
In  any  case,  the  common  ground  of  virtually  the  entire  underwriting  systems 
(including  state,  local  and  Federal  programs)  is  "fee  for  service".  What  is 
true  in  the  Pacific  Northwest  also  appears  to  be  true  throughout  the  United 
States. 

2.  Prepaid  Group  Practice  Plans  (HMO's)  defined: 

In  this  statement  "prepaid  group  practice  plan"  means  an  organization 
which  itself  delivers  health  care  services  directly  to  its  members  or  subscrib- 
ers. It  "owns  and  operates  its  own  facilities  and  employs  medical  staff.  Such 
organizations  are  now  popularly  referred  to  as  "health  maintenance  organiza- 
tions" or  "HMO's".  An  essential  distinction  between  an  HMO  aand  fee  for  .serv- 
ice is  that  physician  care  is  delivered  by  a  medical  group  of  physicians  inter- 
acting according  to  specialty. 

The  consumer  pays,  dues  for  membership  or  coverage  to  the  HMO  and  is 
given  appropriate  identification  related  to  his  individual  health  record.  When  a 
covered  medical  condition  is  treated,  the  patient  is  treated  in  the  HMO's  own 
facility  by  a  member  of  the  HMO's  employed  medical  staff.  If  the  HMO  must 
secure  other  facilities  or  medical  consultation  the  stage  is  set  for  use  of  the 
unfair  trade  practices  against  the  HMO,  its  physicians  and  patients  which  are 
designed  to  preserve  the  virtual  monopoly  of  the  fee  for  service  system. 

3.  Brief  History  of  The  Group  Practice  and  Fee  for  Service  Conflict 
Conflict  between  group  practice  and  the  fee  for  service  system  first  occurred 

In  the  1930's  with  the  advent  of  "contract  medicine". ^  Contract  medicine  was 
in  part  a  function  of  effective  collective  bargaining  in  the  1930's  which  pro- 
duced the  first  health  care  fringe  benefits  in  labor  contracts.  At  the  same  time 
physicians  with  time  on  their  hands  were  happy  to  enter  into  contracts  with 


^  "Contract   medicine"   of  course  falls   short  of  comprehensive  health  care  through  a 
medical  group  composed  of  physicians  of  various  specialties. 
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employers  to  deliver  services  for  a  prepaid  fee.  Frequently  there  was  "price 
cutting" ;  but  not  for  long.  Local  medical  societies  vrere  quick  to  react  so  as  to 
preclude  both  price  cutting  and  contract  medicine.  Contract  medicine  was  de- 
clared unethical  and  virtually  abolished  by  the  further  expedient  of  boycotts 
of  patients  and  practitioners  in  group  plans.  Boycotts  were  used  effectively  by 
hospitals  against  group  practice  plans  and  contract  practitioners  since  the 
medical  staff  of  hospitals  controlled  admission  of  patients  and  also  controlled 
admission  of  physicians  to  hospital  medical  staffs.  At  the  same  time,  member- 
ship in  medical  societies  was  conditioned  so  a  to  exclude  any  physician  who 
contracted  with  a  group  plan  or  engaged  in  "contract  medicine". 

Meanwhile  medical  societies  throughout  the  country  introduced  the  medical 
service  corporation  or  bureau  concept,  i.e.  the  "Blue  Shield"  plan.  These  plans 
recognized  the  need  of  prepaid  health  care  coverage ;  however.  Blue  Shield  also 
provided  a  means  of  controlling  the  practitioner;  membership  in  Blue  Shield 
plans  was  conditioned  upon  adherence  to  specific  rules.  For  example,  fee  sched- 
ules were  published  and  physician  participants  were  prohibited  from  contract- 
ing with  competing  plans  or  engaging  in  contract  medicine. 

In  some  states  the  plans  were  even  able  to  obtain  state  legislation  that  pro- 
hibited group  practice  and  contract  medicine. 

In  any  case,  by  World  War  II  these  mechanisms  had  the  effect  of  virtually 
abolishing  all  "contract  medicine".  However,  the  Ross  Loos  Plan  in  Los  Ange- 
les, Group  Health  of  Washington,  D.C.  and  a  few  isolated  plans  such  as  Elk 
City,  Oklahoma,  and  experiments  of  labor  such  as  the  Mineworkers  Plan  sur- 
vived to  produce  the  first  "HMO's". 

An  excellent  book  which  describes  the  same  phenomena  from  a  physician's 
point  of  view  is  found  in  "Group  Practice  and  Prepayment  of  Medical  Care" — 
Public  Affairs  Press  1971  by  Dr.  William  A.  MacColl.  Dr.  MacColl  is  a  charter 
member  of  Group  Health  Cooperative  of  Puget  Sound  medical  staff  in  Seattle, 
Washington. 

I  have  submitted  to  the  Committee  an  excellent  treatise  which  discusses  the 
historic,  legal  and  economic  roots  of  the  growth  of  and  the  present  problems  of 
group  practice.  It  was  prepared  by  Mr.  Lauritz  Helland  of  the  University  of 
Washington  School  of  Law  in  1972-73.  Mr.  Helland's  treatise  was  developed 
with  assistance  from  Professor  John  C.  Huston  of  the  University  of  Washing- 
ton and  myself.  It  is  submitted  with  the  hope  that  it  will  be  printed  as  a  part 
of  the  Committee's  record  for  the  benefit  of  scholars  who  are  dealing  in  other 
areas  of  the  country  with  the  same  problem. 

Further  details  concerning  specific  tactics  of  medical  society  exclusions,  de- 
nial of  hospital  staff  privileges,  patient  boycotting,  referral  boycotting,  hospital 
boycotting  of  HMO  patients  and  related  unfair  trade  practices  which  were  rou- 
tinely used  in  the  1940's  and  early  1950's  will  be  found  in  Group  Health  Coop- 
erative of  Puget  Sound  v.  King  County  Medical  Society,  39  Wn.2d  586,  287 
P.2d  737.  Dr.  Michael  Shadid  of  Elk  City,  Oklahoma  published  several  books 
detailing  his  experiences.  Another  important  decision  involving  Group  Health 
Association  of  Washington,  D.C.  bearing  on  the  same  tactics  is  United  States 
V.  American  Medical  Association,  110  F.2d  703,  714  (1940). 

CtJRBENT  UNFAIR  TRADE  PRACTICES  USED  BY  THE  FEE  FOR  SERVICE  SYSTEM  TO 
PRESERVE  MONOPOLY  AND  TO  PREVENT  DEVELOPMENT  OF  GROUP  PRACTICE  PLANS 

Specific  boycotting  of  patients  and  physicians  of  group  plans  by  medical  so- 
cieties and  hospitals  and  related  practices  discussed  in  the  treatises  to  which  I 
have  referred  were  largely  eliminated  by  the  fee  for  service  system  in  the 
light  of  court  decisions  I  have  referred  to.  However,  newer  and  more  subtle 
tactics  have  been  developed  by  the  fee  for  service  system  in  order  to  achieve 
the  same  objective,  namely,  to  keep  physicians  within  the  fee  for  service  sys- 
tem on  the  reservation,  inhibit  the  development  of  HMO's  and  preserve  the 
monopoly  position  of  the  fee  for  service  system. 

1.  Conditional  Membership  in  Blue  Shield  Underwriting  Plans. 

The  principal  means  by  which  Blue  Shield  organizations  discipline  members 
of  the  medical  profession  who  are  inclined  to  participate  in  group  practice 
plans  or  engage  in  contract  medicine  is  shown  in  Exhibit  1.  This  is  an  excerpt 
of  bylaws  of  the  Spokane  Medical  Service  Bureau  of  Spokane  County,  Wash- 
ington. I  believe  that  the  Spokane  Medical  Service  Bureau  bylaw  is  probably 
typical  of  similar  provisions  of  the  bylaws,  rules,  regulations  or  contracts  be^ 
tween  Blue  Shield  organizations  throughout  the  country. 
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In  a  discussion  of  this  mechanism  here  in  Washington,  D.C.  over  a  year  ago 
an  upper  echelon  HEW  oflBcial  confided  to  me  that  the  provisions  of  Exhibit  1 
are  not  indigenous  only  to  the  State  of  Washington.  He  assured  me  that  ".  .  . 
it  is  a  national  problem — indeed  a  national  disgrace."  We  have  been  consulted 
by  physicians  groups  in  our  own  state  and  we  are  convinced  that  this  single 
tictic  of  the  Blue  Shield  system  is  the  single  most  important  barrier  to  needed 
change  in  our  national  health  care  delivery  system  because  it  deprives  the 
medical  practitioner  of  freedom  of  choice  of  health  care  delivery  systems. 

2.  The  Threat  of  Economic  Retaliation  as  a  Means  of  Preventing  Competi- 
tion. 

A  fee  for  service  physician  who  is  interested  in  formation  of  a  group  prac- 
tice plan  or  interested  in  part-time  affiliation  with  an  HMO  already  in  exist- 
ence is  subject  to  obvious  economic  pressure  when  confronted  by  Exhibit  1. 
Virtually  all  physicians  in  private  practice  are  now,  as  a  matter  of  economic 
necessity,  tied  to  the  fee  for  service  system  in  general  and  to  their  local  Blue 
Shield  plan  in  particular.  Dependence  upon  Blue  Shield  plans  for  funding  var- 
ies from  state  to  state  and  community  to  community.  However,  in  our  discus- 
sions locally  with  physicians  it  appears  that  the  typical  practitioner  may  re- 
ceive 25%  or  more  of  his  fees  for  service  from  his  local  Blue  Shield  plan.  The 
balance  of  his  fees  come  from  insurance  company  plans,  co-payments  of 
individuals,  public  assistance  and  so  on,  but  notice  that  all  of  these  systems 
follow  the  same  fee  for  service  format.  Regardless  of  the  degree  of  dependence 
upon  the  local  Blue  Shield  plan,  one  can  hardly  expect  the  average  general 
practitioner  to  risk  the  loss  of  even  15-20%  of  his  practice  as  the  consequence 
of  association  with  a  group  practice  plan. 

Blue  Shield  tactics  thus  not  only  deprive  physicians  of  economic  freedom  to 
practice  medicine  in  alternative  organizational  systems ;  but  the  same  tactics 
have  been  effective  in  preventing  growth  to  maturity  of  fledgling  HMO's  since 
Blue  Shield  tactics  impair  the  ability  of  a  new  or  small  HMO  to  augment  the 
HMO  medical  staff.  As  a  consequence,  the  efficiency,  quality  of  care,  conven- 
ience to  patients  and  cost  controls  of  HMO's  suffer.  Consumer  resistance  to 
HMO  organizational  efforts  follow  and  so  the  struggling  infant  HMO  suffers 
and  sometimes  dies. 

3.  Economic  impact  of  Blue  Shield  Tactics  on  Tri-County  Health  Care  Asso- 
ciation in  Deer  Park,  Washington. 

Exhibit  2  is  a  report,  now  nearly  two  years  old  which  was  prepared  by  the 
American  Rehabilitation  Foundation  concerning  Tri-County  Health  Care  Asso- 
ciation (now  Inland  Health  Association)  and  Tri-County  Hospital  Association 
in  Deer  Park,  Washington  near  Spokane,  Washington.  The  report  concludes 
that  the  effects  of  the  Spokane  Medical  Service  Bureau  tactics  against  Tri- 
County  and  Inland  Health  Association  have  prevented  these  organizations 
from  achieving  a  satisfactory  growth  rate,  subjected  them  to  severe  financial 
stress  and  resulted  in  adversity  and  higher  costs  to  consumers  and  members  of 
the  Association  as  well  as  other  residents  of  the  communities  that  are  depend- 
ent upon  these  organizations  as  their  only  source  of  health  care. 

This  exhibit  and  the  example  of  these  organizations  are  especially  relevant 
to  this  hearing  as  a  specific  example  of  this  national  problem.  The  key  fact  to 
be  noted  here  is  that  the  unfair  trade  practices  we  are  discussing  still  exist 
today.  Fee  for  service  leaders  are  still  attempting,  and  with  some  success,  to 
prevent  development  of  alternative  delivery  systems. 

Tri-County  Hospital  Association  and  Inland  Health  Association  are  small 
nonprofit  corporations  in  the  eastern  part  of  the  State  of  Washington.  The  cor- 
porations were  formed  on  a  cooperative  model  and  facilities  were  built  by  the 
community  to  fill  a  void.  There  were  no  health  care  facilities  in  this  rural 
community  until  leaders  in  the  community  with  the  aid  of  the  Washington 
State  Grange  founded  the  Tri-County  systems.  Tri-County  and  Inland  Health 
Association  now  operate  a  small  community  hospital  and  employ  a  medical 
staff  of  three  doctors  serving  a  rural  community  north  of  Spokane,  Washing- 
ton and  a  surrounding  area  in  three  counties. 

In  Spokane  County  physicians  who  are  part  of  the  bureau-medical  service 
corporation  can  participate  in  any  Blue  Cross/Blue  Shield  or  insurance  com- 
pany contract  as  well  as  fee  for  service  practice.  However,  the  provisions  of 
Exhibit  1  have  been  systemtically  applied  so  that  physicians  employed  by  Tri- 
County  and  Inland  Health  have  been  denied  membership  in  the  bureau  and 
specialist  consultants  will  not  join  the  staff  for  fear  of  loss  of  their  fee  for 
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service  practice  under  the  Blue  Shield  agreement.  Dr.  William  VanVean  has 
been  a  member  of  the  Tri-County  staff  for  a  number  of  years  now  and  is  one 
of  several  physicians  kicked  out  of  the  club  because  he  accepted  employment 
by  Tri-County. 

It  happens  that  close  to  fifty  percent  of  all  of  the  income  of  Inland  Health 
and  Tri-County  Hospital  is  from  fee  for  service  patients.  These  are  emergency 
cases,  persons  who  cannot  afford  prepaid  dues,  commercial  insurance  subscri- 
bers and  miscellaneous  patients.  Even  though  Inland  Health  and  the  Tri- 
County  Hospital  are  the  only  health  care  delivery  resources  in  the  community, 
the  bureau  has  systematically  excluded  patients  from  using  Inland  Health  and 
Tri-County  over  the  years.  Today  they  grudgingly  pay  for  emergency  hospital 
services  but  physician  fees  are  not  paid.  Further,  bureau  physicians  systemati- 
cally preclude  use  of  the  Tri-County  Hospital  by  patients  who  are  Blue  Shield 
subscribers  even  though  they  are  residents  of  the  immediate  area. 

4.  Control  of  Specialists  by  Blue  Shield. 

The  ease  of  Tri-County  and  Inland  Health  will  also  illustrate  the  effect  of 
Blue  Shield  control  over  access  of  an  HMO  to  specialist  services.  Thus,  at  In- 
land Health  a  small  fulltime  employed  staff  continues  its  practice  in  the  fam- 
ily and  general  practice  field  and  so  they  need  access  to  medical  consultants 
and  specialists.  These  specialist  consultant  services  (radiology,  OB-GYN,  sur- 
gery, neurology,  orthopedics,  pediatrics,  and  pathology)  are  delivered  on  the 
fee  for  service  schedule)  established  by  Blue  Shield.  The  consultants  are  pro- 
hibited by  bureau  bylaws  from  contracting  with  Tri-County.  Even  though  some 
of  these  consultants  have  the  time  and  the  inclination  to  contract  with  Tri- 
County  and  to  engage  in  group  practice  (perhaps  for  compensation  on  some 
basis  other  than  fee  for  service),  these  practitioners  are  restrained  from 
doing  so. 

B^'or  example,  a  young  pediatrician  or  surgeon  whose  fee  for  service  practice 
had  reached  the  stage  where  it  required  approximately  60%  of  his  time  will 
have  the  remaining  time  available  for  services  as  a  member  of  the  Tri-County 
Medical  staff.  Such  a  physician  will  find  quickly  that  he  is  subject  not  only  to 
the  economic  sanction  of  being  kicked  out  of  the  medical  service  bureau  if  he 
contracts  with  Inland  Health  Association  but  he  is  also  subject  to  economic 
sanctions  as  the  result  of  peer  pressures  in  loss  of  referrals. 

Repeated  efforts  to  obtain  written  assurances  from  the  bureau  that  such  as- 
sociations will  not  result  in  sanctions  are  ignored.  Exhibit  3  is  a  written  re- 
quest for  clarification  on  this  point  which  has  never  been  answered. 

We  know  that  a  number  of  physician  specialists  would  work  part-time  for 
Tri-County  under  written  agreements  probably  on  some  basis  other  than  fee 
for  service.  We  have  even  reached  tentative  agreement  on  the  form  of  a  writ- 
ten agreement  with  some  of  them.  However,  these  specialists  are  justifiably 
unwilling  to  enter  into  written  contracts  with  Tri-County  in  the  face  of  the 
threat  presented  by  the  language  in  Exhibit  No.  1  until  we  can  provide  written 
assurances  that  they  will  not  be  kicked  out  of  the  medical  service  bureau. 
These  practices  are  now  being  repeated  in  another  community  in  Western 
Washington  against  a  new  urban  HMO  which  has  just  recently  commenced  de- 
livery of  health  care  services  to  its  subscribers. 

Exhibit  4  further  illustrates  how  the  fee  for  service  system  employs  its  eco- 
nomic power  to  inhibit  competition  and  maintain  its  monopoly  position.  In  the 
exhibit  Inland  Health  is  informed  by  the  Spokane  Family  Medical  Center  (a 
federally  funded  local  program)  that  it  cannot  participate  with  Inland  because 
of  the  restrictions  in  the  Spokane  Medical  Service  Bureau  contract  and  by 
laws. 

5  .Control  of  Hospital  Administration  and  Staff  Privileges. 

The  fee  for  service  establishment  uses  its  dominant  market  position  against 
fledgling  HMO's  that  do  not  have  hospital  facilities;  or,  as  in  the  case  of  Tri- 
County,  only  limited  hospitals.  First  of  all,  the  same  people  that  control  the 
local  Blue  Shield  organizations  usually  also  control  or  have  significant  influ- 
ence in  the  matter  of  physician  staff  privileges.  Second,  physician  members  of 
the  hospital  staff  (on  whom  the  hospital  administration  depends  for  patient 
admissions)  have  the  power  to  send  their  patients  to  other  facilities. 

Plans  for  development  of  an  HMO  are  particularly  vulnerable  to  the  domi- 
nance of  fee  for  service  over  hospitals  whenever  an  HMO  proposes  to  locate 
within  a  hospital  complex,  whenever  an  HMO  seeks  a  capitation  agreement 
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with  the  hospital  and  whenever  the  HMO's  physicians  seek  staff  privileges  at 
a  fee  for  service  hospitals. 

Recently  in  a  community  in  Western  Washington,  the  local  Blue  Shield 
Plan,  which  was  under  pressure  from  the  community  health  planning  council, 
amended  its  bylaws  so  as  to  delete  the  provisions  exemplified  by  Exhibit  1 
which  prohibited  members  of  the  Blue  Shield  organization  from  contracting 
with  competing  organizations.  Notwithstanding  the  amendment  of  the  bylaws, 
when  the  HMO  began  operation  with  a  medical  staff  of  8  family  physicians,  it 
discovered  that  specialists  in  the  community  would  not  consult  with  nor  work 
with  the  organization  on  any  other  basis  than  the  prescribed  fee  for  service 
basis  of  the  medical  service  bureau.  The  organization  has  been  unable  to  capi- 
tate arrangements  for  radiological  services,  laboratory  services  or  hospital 
services  in  the  community  hospital.  However,  in  this  instance  the  plan  had  a 
choice  of  utilization  of  the  medical  staff  of  the  parent  organization  in  a  city 
60  miles  distant  for  elective  specialist  consultaton  and  for  all  elective  hospital 
services.  As  a  result,  of  the  pressure  applied  by  the  fee  for  service  system  to 
inhibit  its  members,  physicians  with  unused  potential  are  not  fully  utilized, 
and  stand  to  lose  income  and  opportunities  to  serve  the  enrolled  population  of 
the  emerging  HMO.  The  same  pressures  deprive  the  community  hospital  of  pa- 
tient load  forcing  displacement  of  patients  to  facilities  in  other  communities. 
Enrollees  and  patients  of  the  HMO  are  required  to  utilize  physicians  and  hos- 
pital facilities  at  a  considerable  distance  from  their  own  community.  Disparate 
distributions  and  inefiicient  use  of  health  resources  in  two  communities  was 
exacerbated. 

It  may  be  argued  that  control  of  hospital  staff  admission  is  used  less  fre- 
quently than  it  was  when  Group  Health  Cooperative  of  Puget  Sound  and 
Washington,  D.C.  were  initially  developed.  However,  we  have  recently  seen 
several  incidents  in  our  state  which  prove  that  the  practice  has  not  ceased. 
One  of  these  is  reported  in  the  news  articles  which  are  submitted  as  Exhibits 
5  and  6.  In  this  instance,  a  young  practitioner  who  had  associated  with  the 
local  family  health  center  staff  serving  largely  migrant  farm  workers  (but  also 
planning  to  offer  a  prepaid  group  practice  plan)  was  expelled  from  the  medical 
staff  for  unprofessional  and  unethical  conduct. 

The  objectionable  conduct  was  alleged  to  be  a  statement  by  the  physician  to 
a  newspaper  reporter  as  to  the  reasons  why  he  had  chosen  to  associate  with 
the  family  health  center.  It  is  to  the  credit  of  the  state  medical  society  that 
the  local  group  was  quickly  informed  that  the  young  physician's  actions  were 
neither  unprofessional  or  unethical.  (Note,  however,  that  the  medical  society 
did  not  consider  whether  the  action  of  the  hospital  staff  was  unethical  or  un- 
professional). 

The  case  is  evidence  of  the  antagonism  and  resistance  within  the  fee  for 
service  system  to  even  the  modest  development  of  alternative  methods  of 
health  care  delivery. 

THE  FEE  FOB  SERVICE  MONOPOLY 

Fee  for  service  leaders  argue  that  they  do  not  hold  a  monopoly  since  less 
than  50%  of  all  health  care  is  funded  by  the  Blue  Shield/Blue  Cross  method. 
However,  Blue  Shield  and  the  insurance  industry  do  enjoy  market  dominance. 
Furthermore,  that  dominance  taken  together  with  the  controls  of  the  medical 
community  at  least  produces  the  effect  of  monopoly  control  of  the  fee  for  serv- 
ice system. 

Perhaps  more  importantly,  the  fee  for  service  system  itself  establishes  the 
base  rate  for  specific  services.  In  turn  the  insurance  industry  is  wedded  to  the 
base  rates  of  the  Blue  Shield  system.  These  rates  are  customarily  followed  by 
the  practitioner  bureau  member.  Indeed,  the  rates  so  prescribed  by  the  bureau 
are  customarily  followed  by  all  state,  local  and  Federal  governments  in  reim- 
bursement of  publicly  funded  health  care  programs.  As  long  as  fee  for  service 
remains  the  dominant  influence  in  the  funding  system — that  is,  as  long  as  in- 
surance and  indemnity  plans  which  are  keyed  to  fee  for  service  billings  and 
compensation  of  billings,  and  as  long  as  they  are  allowed  to  continue  oversee- 
ing the  delivery  of  more  than  90  per  cent  of  the  dollar  volume  of  all  health 
care  in  the  United  States,  we  cannot  expect  the  market  to  effectively  deal  with 
the  health  resource  allocation  problem.  Moreover,  there  will  be  no  incentive  to- 
wards  elimination  of  unnecessary   procedures,  development  of  more  efficient 
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and  less  costly  procedures,  dCfdopment  of  centralized  record  keeping:  and 
group  medical  interaction  keyed  to  higher  quality  health  care.  This  wiB  be 
true,  in  my  opinion,  even  if  Congress  reduces  the  ability  to  pay  barrier  to 
health  care. 

The  prospects  for  obtaining  adequate  performance  in  our  health  care  deliv- 
ery system  would  be  greatly  improved  if  we  could  achieve  a  completely  res- 
tructured competitive  market  maintained  by  antitrust  laws.  I  hope  this  Com- 
mittee will  consider  amendments  to  the  antitrust  laws  so  that  physicians  will 
be  encouraged  to  participate  in  prepaid  group  practice  plans, 

A  CASE  FOR  FEDERAL  LEGISLATION 

Discussions  of  the  unfair  trade  practices  which  I  have  described  frequently 
provoke  the  question:  "Why  not  sue?"  The  answer  to  the  question  is  simply 
that  litigation  is  onerous,  expensive,  time  consuming  and  not  conducive  to  mar- 
keting efforts.  Furthermore,  recent  court  decisions  constriring  the  MeCarran- 
Ferguson  Act  apparently  now  establish  that  such  practices  are  exempt  from 
the  Sherman  Act  provisions.  In  Travelers  v.  Blue  Cross,  5  Trade  Reg,  Eep. 
1973,  No.  74596,  the  Circuit  Court  for  the  3rd  Circuit  held  that  provisions  of 
the  McCarran  Ferguson  Act  exempted  Blue  Cross  from  suit  under  the  Sher- 
man Act  because  Blue  Bross  was  subject  to  regulation  under  the  Insurance 
Laws  of  the  State  of  Pennsylvania.  An  excellent  discussion  of  this  problem 
was  recently  published  in  Vol.  42,  George  Washington  Law  Review  (p.  427^  et 
seq. ) 

Additionally,  an  organization  like  Inland  Health  Association  would  be  con- 
fronted with  the  problem  of  establishing  that  such  activity  (which  otherwise 
amounts  to  a  per  se  violation  of  the  Sherman  Act)  will  have  a  substantial  im- 
pact on  commerce.  In  the  State  of  Washington  and  many  other  states  the  state 
legislatures  have  adopted  "Little  Sherman  Acts."  Most  states,  including  the 
State  of  Washington,  also  contain  a  "Little  McCarran-Ferguson  Act"  provision. 
Repeated  attempts  to  obtain  remedial  state  legislation  have  thus  far  been  suc- 
cessful resisted  by  controlling  elements  of  the  fee  for  service  system  in  our 
state. 

One  measure  of  the  potential  economic  benefit  that  is  available  to  citizens 
and  government  alike  is  illustrated  by  Exhibit  7.  The  exhibit  Is  a  circxrlar 
from  the  State  of  Washington  Department  of  Social  and  Health  Services 
which  compares  Group  Health  Medicare  enrollees  and  other  AFDC  persons  cer- 
tified by  Medicaid  in  Washington  State.  Exhibit  7  discloses  that  during  a  four 
month  period  in  1973  it  was  found  that  the  costs  of  providing  prepaid  health 
care  services  hy  Group  Health  Cooperative  of  Piiget  Sound  {an  HMO)  to  an 
average  of  Jt,ltS8  Medicaid  persons  {1,289  families)  was  2.98%  less  than  the  av- 
erage costs  during  the  same  period  of  providing  for  the  Department's  Medicaid 
enrollees  under  the  fee  for  service  system. 

In  our  opinion,  the  economic  benefits  of  competitive  alternative  systems  and 
the  elimination  of  legal  confusion  can  best  be  obtained  by  congressional  action. 

SUGGESTED  LEGISLATION  THAT  WILL  ELIMINATE  UNFAIR  TRADE  PRACTICES  AND  PRO- 
VIDE METHODS  AND  INCENTIVES  FOR  THE  DEVELOPMENT  OF  ALTERNATIVE  HEALTH 
CARE  DELIVERY  SYSTEMS  AND  THE  RESTORATION  OF  COMPETITION  BETWEEN  SYS- 
TEMS 

I  urge  this  Committee  to  recommend  enactment  of  Federal  legislation  in  the 
following  areas  as  a  means  of  eliminating  unfair  trade  practices  and  of  foster- 
ing the  development  of  alternative  competitive  health  care  delivery  systems  in 
the  United  States. 

1.  The  Congress  should  enact  legislation  (which  should  be  entitled.  "The 
Freedom  of  Medical  Practice  Act")  which  precludes  the  practicing  of  discrimi- 
natory trade  restraints  by  medical  service  corporations  and  hospitals  and  as- 
sures'the  right  of  every  licensed  medical  practitioner  to  engage  in  practice  in 
the  delivery  systems  of  his  choice,  without  fear  of  discrimination  or  economic 
retaliation. 

2.  Such  an  Act  of  the  Congress  should  include  nominal  amendments  to  the 
McCarran-Ferguson  Act  to  make  it  clear  that  discriminatory  trade  practices 
against  HMO's  and  licensed  practitioners  are  subject  to  the  provisions  of  the 
Sherman-Clayton  Act,  that  the  public  health  is  a  matter  of  national  concern, 
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and  that  an  aggrieved  party  shall  have  the  right  of  action  in  the  Federal 
courts  regardless  of  whether  the  trade  restraints  had  "substantial  impact" 
upon  Interstate  Commerce. 

3.  The  Freedom  of  Medical  Practice  Act  should  also  contain  an  expanded 
version  of  tlie  Federal  "override  provision"  of  the  Health  Maintenance  Organi- 
zation Act  of  1973. 

4.  Any  future  version  of  national  health  insurance  should  avoid  utilization 
of  the  present  insurance-indemnity-fee  for  service  underwriting  system.  Any 
form  of  national  health  insurance  must  mandate  dual  choice  of  health  mainte- 
nance organizations  wherever  such  organizations  are  made  available  to  the 
public  and  any  version  of  national  health  insurance  must  contain  financial  in- 
centive provisions  for  the  establishment  of  competitive  health  care  delivery 
systems  and  underwriting  plans  keyed  to  capitation  rates  as  an  alternative  to 
the  fee  for  service  system. 

5.  The  Congress  should  direct  all  agencies  of  the  Federal  government  (for 
instance,  the  Department  of  Defense  with  respect  to  CHAMPUS)  to  utilize  ex- 
isting health  maintenance  organizations  whenever  possible.  Such  Federal  agen- 
cies should  be  authorized  to  provide  incentive  benefits  with  respect  to  cost  dif- 
ferentials realized  pursuant  to  contracts  with  health  maintenance  organizations. 

6.  The  Congress  should  direct  the  Secretary  of  Health,  Education  and  Wel- 
fare, the  Social  Security  Administration,  and  other  agencies  of  the  Federal 
government  to  require  that  fee  for  service  contractors  eliminate  the  restrictive 
trade  prices  referred  to  in  this  presentation  as  a  condition  to  the  entitlement 
of  such  organizations  to  reimbursement  under  Medieare/Medicaid  programs 
and  as  a  condition  to  any  contract  or  grant  agreement  between  the  United 
States  and  such  fee  for  service  organizations. 

7.  The  Congress  should  enact  legislation  directing  the  Internal  Revenue  Service 
to  extend  the  benefits  of  exemptions  under  Section  501(c)  (3)  of  the  Internal 
Revenue  Act  to  nonprofit  consumer  owned  health  maintenance  organizations 
which  meet  criteria  prescribed  by  the  Health  Maintenance  Organization  Act  of 
1973.  Furthermore,  the  Congress  should  direct  the  Internal  Revenue  Service  to 
require  that  hospitals  enjoying  exempt  status  iinder  Section  501(c)(3)  of  the 
Internal  Revenue  Act  shall  be  precluded  from  denying  staff  privileges  to  physi- 
cians employed  by  health  maintenance  organizations  except  on  the  same 
grounds  that  would  permit  a  public  hospital  to  deny  staff  privileges  to  such  a 
licensed  physician. 

8.  The  Congress  should  amend  the  Health  Maintenance  Organization  Act  of 
1973  so  as  to  provide  health  maintenance  organizations  with  greater  flexibility 
in  the  development  of  health  care  contract  packages  in  aid  of  increased  ability 
of  such  organizations  to  provide  direct  competition  to  the  fee  for  service  sys- 
tem in  the  market  place,  consistent  with  other  minimum  standards  of  the 
Health  Maintenance  Organization  Act  of  1973.  The  Health  Maintenance  Orga- 
nization Act  of  1973  should  also  be  amended  and  provided  with  greatly  in- 
creased funding  so  as  to  increase  grant  incentives  available  to  such  organiza- 
tions during  initial  development. 

CONCLUSION 

Mr.  Chairman,  members  of  the  Committee,  and  the  Staff,  I  wish  to  thank 
yoii  for  the  opportunity  to  speak  on  behalf  of  the  just  cause  of  citizens  and 
physicians  who  believe  that  the  American  health  care  delivery  system  can  be 
improved  by  restoring  competition,  assuring  the  freedom  of  physicians  to  prac- 
tice in  competitive  health  care  delivery  systems  and  providing  every  American 
consumer  with  a  choice  of  health  care  delivery  systems.  Thank  you. 

Exhibit  1 

By-Laws  of  The  Medical  Service  Bureau  of  Spokane  County,  Amended 

January  29,  1963 

"We,  the  members  of  the  Medical  Service  Bureau  of  Spokane  County  do 
amend  the  By-Laws  governing  our  Association  as  follows  : 

article  I. — name 

The  name  of  this  association  will  be  The  Medical  Service  Bureau  of  Spokane 
County. 
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AKTICLE  II. OBJECTIVES  • 

The  objectives  and  purposes  of  this  organization  are  to  cooperate  with  the 
Medical  Service  Corporation  of  Spokane  County. 

A.  In  furnishing  medical  and  surgical  care  and  treatment,  and  other  allied 
health  services  for  persons  eligible  therefore  by  reason  of  their  contracted  re-^ 
lationship  to  the  Medical  Service  Corporation. 

B.  To  establish  a  medical  staff,  the  individual  members  of  which  shall  by 
contract  with  the  Medical  Service  Corporation  agree  to  furnish  services  to  sub- 
scribers of  contracts  which  are  offered  by  said  Corporation. 

C.  To  consider  the  opinions  of  member  physicians  and  to  present  their  views 
relating  to  the  contracts  of  said  Corporation,  and  to  enforce  any  rules  adopted 
by  the  Medical  Service  Bureau  of  Spokane  County. 

ABTICLE  III. — RULES  G0VEKNIN6  MEMBERSHIP 

Section  1.  Any  member  of  the  Spokane  County  Medical  Society  shall  be  eligi- 
ble to  apply  for  membership  in  this  Bureau  provided  that  he  carries  proper 
liability  insurance  against  mal-practice. 

Section  2.  He  is  not  associated  in  the  practice  of  medicine  with  a  physician 
who  is  or  has  been  eligible  for  membership,  and  who  is  not  at  the  time  of  the 
application  a  member  in  good  strviiding. 

Section  3.  Applications  for  membership  shall  be  made  on  such  forms  as  may 
be  provided.  Applications  for  regular  membership  shall  be  examined  by  the 
Board  of  Directors  of  the  Medical  Service  Bureau  and  if  approved  then  sub- 
mitted to  the  Medical  Service  Bureau  for  vote  at  the  next  meeting  and  submit- 
ted  to  tlie  Medical  Service  Corporation  for  their  information. 

Section  4.  Provisional  Membership. 

A.  Any  physician  licensed  by  the  State  of  Washington,  who  is  not  eligible 
for  membership  in  the  Spokane  County  Medical  Society  solely  because  of  the 
duration  of  his  practice  in  Spokane  County,  may  be  admitted  for  provisional 
membership  provided  that  he  meets  all  other  requirements  for  membership. 

B.  Provisional  members  shall  be  eligible  to  service  Medical  Service  Corpora- 
tion contacts. 

C.  Provisional  members  shall  be  without  vote  and  ineligible  to  hold  office  but 
shall  have  all  the  other  rights  of  regular  members  and  be  subject  to  the  same 
rules  governing  regular  members. 

D.  Provisional  members  must  apply  for  regular  membership  within  30  days 
after  becoming  eligible  for  regular  membership  or  forfeit  their  provisional 
membership. 

E.  Provisional  members  shall  be  approved  by  majority  vote  of  the  Board  of 
Directors. 

Section  5.  No  member  shall  be  eligible  to  retain  his  membership  in  the  Medi- 
cal Service  Bureau  or  to  become  a  member  of  the  Medical  Service  Bureau  if 
he  holds  or  services  a  medical  contract  that  can  be  serviced  by  the  Medical 
Service  Bureau  of  Spokane  County. 

Section  6.  A  member  shall  retain  his  membership  only  if  he  ol)SPrves  the  ac- 
cepted ethics  of  practice  in  the  communities  serviced  by  the  Medical  Service 
Bureau  of  Spokane  County  and  abides  by  the  By-Laws  of  the  Medical  Service 
Bureau. 

Section  7.  No  member  shall  retain  his  membership  if  he  does  not  appear  at 
any  hearing  called  by  the  officers  and/or  Board  of  Directors  concerning  his 
relationship  to  the  Bureau,  or  its  affairs,  unless  prevented  by  serious  illness  or 
emergency  or  other  acceptable  excuse.  The  member  shall  be  provided  with  due 
notice  in  writing  at  least  fourteen  (14  days  prior  to  the  convening  of  said 
hearing. 

Section  8.  No  regular  member  shall  retain  his  membership  unless  he  main- 
tains his  membership  with  the  Spokane  County  Medical  Society. 

ARTICLE  IV. — MEETINGS  AND  DUES 

Section  1.  The  annual  meeting  of  this  Bureau  shall  be  held  on  the  last  Mon- 
day of  February  each  year,  at  which  25%  of  the  membership  shall  constitute  a 
quorum.  General  business  of  the  Bureau  may  be  transacted  at  any  annual 
meeting,  but  no  business  shall  be  transacted  including  the  election  of  new  ap- 
plications at  any  other  meeting,  except  when  specified  in  the  notice  thereof. 
Proxies  will  be  valid  at  meetings  for  the  election  of  new  applica,nts  only. 
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Section  2.  Nominations  for  oflScers,  Board  of  Directors,  and  other  positions 
open,  including  those  made  by  the  Nominating  Committee,  if  one  is  appointedf 
may  be  made  from  the  floor  at  the  annual  meeting.  The  aflirmative  vote  of  a 
plurality  of  the  members  present  and  voting  shall  be  necessary  for  election  to 
ofiice.  Tlie  Nominating  Committee  must  nominate  at  least  two  candidates  for 
each  oflice  whenever  possible. 

Section  3.  Regular  meetings  shall  be  held  on  the  fourth  Monday  of  May  and 
October  with  special  meetings  at  the  call  of  the  President  or  upon  written  re- 
quest of  5%  of  the  Bureau  membership.  The  attendance  of  40  members  at  all 
meetings,  except  the  annual  meeting,  shall  be  considered  a  quorum. 

Section  4.  The  dues  shall  be  $10.00  or  less  for  each  calendar  year,  at  the  dis- 
cretion of  the  Board  of  Directors,  for  each  regular  and  provisional  member  of 
the  Medical  Service  Bureau. 

The  only  exceptions  are  that  no  dues  will  be  assessed  for  that  calendar  year 
to  a  physician  who  becomes  a  provisional  member  after  October  first  nor  to 
Honorary  members  of  the  Spoliane  County  Medical  Society. 

Dues  shall  not  be  required  from  members  engaged  in  active  service  of  the 
Armed  Forces  of  the  United  States  for  a  minimum  period  of  one  year  or  for 
members  engaged  in  formal  graduate  medical  training  for  a  minimum  period 
of  one  year  in  an  institution  approved  by  the  Council  on  Medical  Education 
and  Hospitals  of  the  American  Medical  Association.  Entry  into  military  service 
or  post  graduate  training  before  March  first  shall  entitle  such  member  to  a  re- 
fund of  that  calendar  year's  dues,  and  no  dues  shall  be  assessed  or  that  calen- 
dar year  for  a  physician  returning  from  military  service  or  post  graduate 
training  after  October  first. 

Dues  shall  be  payable  after  January  first  and  shall  become  delinquent  on 
March  first.  Written  notice  of  delinquency  shall  be  sent  by  the  Treasurer  after 
April  first. 

Any  regular  member  whose  dues  for  the  current  year  are  unpaid  by  June 
first  will  automatically  lose  his  membership. 

ARTICLE  V. — OFFICERS 

Section  1.  The  officers  of  this  Bureau  shall  consist  of  a  president,  vice-presi- 
dent and  a  secretary-treasurer.  They  shall  serve  for  one  year. 

Section  2.  The  President  shall  preside  at  all  meetings  of  the  Bureau.  He 
shall  have  general  supervision  of  all  the  affairs  of  the  Bureau  and  enforce  the 
rules  and  regulations  thereof  and  shall  discharge  all  the  duties  usually  per- 
formed by  a  president  of  an  association. 

Section  3.  The  Vice-President  shall  assist  the  President  in  the  performance 
of  his  duties  and  in  the  event  of  the  death,  absence  or  inability  of  the  Presi- 
dent to  act,  shall  perform  his  duties. 

Section  4.  The  Secretary-Treasurer  shall  record  the  minutes  of  the  meetings 
of  the  Bureau.  He  shall  give  each  member  of  the  Bureau  at  least  two  weeks' 
written  notice  of  the  time  and  place  of  every  meeting,  and  of  the  business  ta 
be  transacted.  He  shall  keep  a  list  of  the  members  of  the  Bureau.  He  shall  be 
responsible  for  the  collecting  and  dispersements  of  dues  and  accounting  for 
same. 

ARTICLE  VI. — BOARD  OF  DIRECTORS 

Section  1.  There  shall  be  a  Board  of  Directors  consisting  of  members  of  the 
Medical  Service  Bureau  representative  of  the  major  specialty  groups.  Each 
major  grouping  of  less  than  15  but  more  than  8  shall  have  one  representative 
each ;  and  other  large  groupings  shall  have  respresentatives  on  the  basis  of 
one  for  each  15  members  or  less. 

The  specialty  groups  shall  be  Pediatrics ;  Orthopedics ;  Eye ;  Anesthesia  ;  Ra- 
diology-Pathology ;  Neurology-Psychiatry-Neurosurgery ;  OB-GYN ;  Surgical 
Specialties  (Urology,  Proctology,  ENT,  and  Plastic)  ;  General-Thoracic- Vascu- 
lar Surgery;  Internal  Medicine  (Chest,  Lung,  Allergy  and  Skin)  ;  and  General 
Practice. 

Changes  in  the  number  of  the  Board  of  Directors  and  regrouping  of  spe- 
cialty groups  may  be  determined  every  5  years  or  less  by  a  census  taken  at 
that  time.  One  third  (circa)  of  the  Board  of  Directors  shall  be  replaced  an- 
nually by  election  of  other  members  from  the  same  specialty  groups.  If  a  mem- 
ber of  the  Board  of  Directors  resigns  or  is  unable  to  continue  in  his  duties  his 
position  shall  be  filled  by  Bureau  election  at  the  annual  meeting. 

35-554 — 74 — pt.  3 12 


1588 

The  original  Board  of  Directors  will  be  nominated  and  then  elected  as  fol- 
lows :  7  for  one  year  terms ;  8  for  two  year  terms,  and  8  for  three  year  terms. 
Section  2.  The  duties  of  the  Board  of  Directors  shall  be  as  follows : 

A.  To  act  as  representatives  for  the  member  doctors  of  the  Medical  Service 
Bureau  of  Spokane  County  in  negotiations  with  insuring  Corporation  except  as 
otherwise  mentioned  in  these  By-Laws. 

B.  To  review  all  contracts  written  by  the  insuring  corporation  for  medical 
services  with  the  aim  of  suggesting  modifications. 

C.  To  review  and  analyze  fee  bills  of  members  either  at  their  request  or  the 
request  of  the  Medical  Director,  and  make  suggestions  regarding  controversial 
fees. 

D.  To  review  all  fee  schedules  with  the  aim  of  suggesting  modifications  and 
additions. 

E.  To  recommend  medical  policies  to  the  Trustees  of  the  insuring  Corpora- 
tion. 

F.  To  enforce  the  preservation  of  order  and  o))edience  to  the  By-Laws,  and 
to  employ  assistance  and  make  such  rules  and  regulations  for  the  conduct  of 
the  Bureau  as  they  deem  proper,  and  to  appoint  committees  and  to  define  the 
power  and  scope  of  the  activities  of  such  committees. 

G.  To  hold  hearings  on  all  cases  of  Bureau  members  where  termination  of 
their  Bureau  membership  is  recommended  for  any  reason  whatsoever. 

H.  The  Board  of  Directors  shall  meet  at  least  once  a  month. 
Section  3. 

A.  The  powers,  functions  and  activities  of  the  Board  of  Directors  shall  be 
governed  by  these  By-Laws  and  shall  be  independent  of  the  By-Laws,  rules 
and  regulations  of  any  insuring  corporation.  It  may  make  arrangements  to 
meet  with  representatives  of  the  insuring  corporation  as  it  sees  fit. 

B.  Each  year  tlie  Board  of  Directors  will  elect  from  its  own  members  a 
Chairman  and  a  Secretary  to  serve  for  one  year,  but  they  may  be  reelected  up 
to  a  maximum  of  three  (3)  years.  It  may  hire  clerical  help  to  be  paid  from 
the  Bureau  treasury  if  necessary  to  carry  out  its  routine  work.  The  Secretary 
shall  keep  minutes  of  the  meetings  of  the  Board  of  Directors  which  minutes 
shall  be  open  to  the  inspection  of  any  member  of  the  Medical  Service  Bureau. 

C.  The  President  of  the  Bureau  and  the  Chairman  of  the  Board  of  Directors 
shall  have  the  right  to  insist  upon  reasonable  attendance  at  meetings  and  the 
discharge  of  responsiblities  among  the  members  of  the  Board  of  Directors. 
Recommendations  to  the  Bureau  by  the  Board  of  Directors  for  replacement  of 
a  member  found  delinquent  in  the  above  requirements  may  be  made  at  any 
meeting  of  the  Bureau  and  will  be  decided  by  a  simple  majority  of  those  pres- 
ent and  voting  at  such  a  meeting. 

D.  Any  member  of  the  Medical  Service  Bureau  shall  have  the  right  of  ap- 
peal from  any  decision  rendered  l)y  the  Board  of  Directors  of  the  Medical 
Service  Bureau  which  affects  him  individually.  The  appeal  shall  consist  of  a 
written  statement  giving  in  detail  all  pertinent  information  and  requesting  a 
re-hearing  with  the  Board  of  Directors.  This  rehearing  shall  be  held  not  later 
than  fourteen  (14)  days  after  receipt  of  the  appeal  notification.  If  agreement 
is  not  reached  between  the  appelant  and  the  Board,  the  matter  shall  be  re- 
ferred to  the  membership  of  the  Medical  Service  Bureau  for  final  decision  by  a 
majority  vote  by  mail. 

E.  Any  request  or  recommendations  from  the  Board  of  Directors  of  the  Med- 
ical Service  Bureau  may  be  submitted  to  the  insuring  corporation.  If  the  in- 
suring Corporation  fails  to  take  satisfactory  action,  the  Board  of  Directors 
may  recommend  to  the  membership  at  large  that  action  should  be  taken.  A 
majority  vote  of  the  entire  membership  by  mail  shall  be  necessary  to  take  ac- 
tion as  recommended  by  the  Board  of  Directors  of  the  Medical  Service  Bureau 
in  this  instance.  Such  decision  of  the  members  shall  be  binding  on  all  Bureau 
members. 

F.  No  decision  of  the  Board  of  Directors  of  the  Medical  Service  Bureau  or 
of  the  Bureau  membership  shall  be  binding  on  the  insuring  Corporation. 

ARTICLE  VII. REFERENDUM  AND  RECALL 

Section  1.  Any  action  of  the  ofiicers  or  any  committee,  may  be  reviewed  and 
reversed  by  a  two-thirds  vote  of  the  members  present  and  voting  at  a  meeting 
of  the  Bureau.  Consideration  of  such  review  shall  be  mandatory  on  the  written 
request  of  5%  of  the  members  of  the  Bureau. 
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Section  2.  Any  oflBcer  of  the  Bureau  may  be  recalled  by  a  two-thirds  vote  of 
the  members  present  and  voting  at  a  meeting  of  the  Bureau.  Written  notice 
shall  be  given  to  the  officer  in  question  and  to  each  member  of  the  Bureau  two 
weeks  preceding  the  proposed  action.  Consideration  of  the  recall  of  any  officer 
shall  be  mandatory  on  the  written  request  of  5%  of  the  members. 

Section  3.  It  is  further  provided  that  action  by  the  membership  in  Section  1 
and  Section  2  of  Article  VII  shall  only  be  valid  when  25%  of  the  membership 
are  in  attendance  at  the  meeting  where  the  action  is  taken. 

ABTICLE  VIII. RULES  OF  OEDEB 

Deliberations  of  this  Bureau  shall  be  governed  by  parliamentary  usage  as 
contained  in  Roberts'  Rules  of  Order,  unless  otherwise  determined  by  vote. 

ARTICLE  IX. FAILURE  TO  HOLD  MEETING 

The  failure  to  hold  any  meeting  of  the  members,  whether  annual  or  special, 
shall  in  no  way  suspend  or  invalidate  the  business  of  the  Bureau,  but  the  fail- 
ure to  hold  such  meeting  shall  of  itself  be  considered  as  an  adjournment  of 
such  meeting  until  another  meeting  shall  be  held. 

ARTICLE  X. — NOTICE  OF  MEETINGS 

Individual  written  notices  sent  by  mail  or  messenger  to  the  members  and  of- 
ficers, including  notice  of  time,  place  and  purpose  of  any  meeting,  given  two 
weeks  in  advance,  shall  constitute  the  giving  of  due  notice  for  the  purpose  of 
these  By-Laws. 

ARTICLE  XI. AMENDMENTS 

The  Bureau  may  amend  any  article  of  these  By-Laws  by  a  two-third  affirm- 
ative vote  of  its  members  present  and  voting  at  a  meeting  when  a  minimum  of 
25%  of  the  membership  are  present,  provided  that  a  copy  of  such  amendment 
has  been  sent  to  each  member  at  least  fourteen  (14)  days  in  advance  of  the 
meeting  at  which  final  action  thereon  is  taken.  Consideration  of  any  proposed 
amendment  shall  be  mandatory  on  the  written  request  of  5%  of  members. 

ARTICLE  XII. ^RELATIONSHIP  OF  PHYSICIANS  WITH  THE  MEDICAL  SERVICE 

CORPORATON  OF  SPOKANE  COUNTY 

Section  1.  Any  major  changes  in  the  Medical  Service  Corporation  policy  or 
any  significant  enlargment  in  the  character  and  the  amount  of  the  professional 
services  which  the  members  of  the  Bureau  are  called  upon  to  perform,  shall  be 
reviewed  by  the  Board  of  Directors  of  the  Medical  Service  Bureau  and  recom- 
mendations made  in  accordance  with  Article  VI. 

Section  2.  Any  member  of  the  Spokane  County  Medical  Society  who  is  de- 
nied the  right  to  a  contract  or  whose  contract  has  been  terminated  by  the 
Medical  Service  Corporation  may  appeal  to  the  Board  of  Directors  of  the  Bu- 
reau. If  a  majority  of  the  Board  of  Directors  sustains  his  appeal,  they  may 
make  recommendations  on  his  behalf  to  the  Medical  Service  Corporation. 

Section  .3.  No  member  of  the  Board  of  Incorporators  of  the  Medical  Service 
Corporation  of  Spokane  County  will  be  eligible  to  hold  office,  or  to  be  a  mem- 
ber of  the  Board  of  Directors  of  the  Medical  Service  Bureau. 

Section  4.  At  least  .six  physicians,  who  have  been  members  of  the  Medical 
Service  Bureau  for  five  continuous  years,  shall  be  nominated  each  year  as  can- 
didates for  election  to  the  Board  of  Incorporators  of  the  Medical  Service  Cor- 
poration. The  results  of  ballots  for  the  three  highest  nominees  for  the  position 
of  the  Medical  Service  Incorporator  shall  be  reported  at  that  meeting. 

These  amended  By-Laws  shall  go  into  eifect  at  the  next  regular  meeting  fol- 
lowing their  adoption. 

Agreement  Between  Medical  Service  Corporation  of  Spokane  County 
AND  Physician  Member  of  Medical  Service  Bureau 

This  Agreement,  made  and  entered  into  this day  of AD  19 

between    MEDICAL    SERVICE    COPORATION    OF    SPOKANE    COUNTY,    as 

first  party,  hereinafter  referred  to  as  "THE  CORPORATION,"  and 1 

,  a  physician  duly  and  regularly  licensed  to  practice  his  profes" 

sion  in  the  State  of  Washington  and  residing  in County,  Washington 
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as  second  party  and  hereinafter  referred  to  as  "THE  PHYSICIAN"  or  "This 
Physician"  Witnesseth : 

That  Whereas,  The  Corporation  was  organized  for  the  purpose  of  securing 
the  benefits  of  medical  and  surgical  care,  and  hospitalization  to  many  indi- 
viduals whose  financial  condition  has  made  it  difficult  for  them  to  afford  such 
services  in  the  past,  and 

Whereas,  the  Physician  is  willing  to  assist  in  the  execution  of  said  purpose 
upon  a  basis  of  receiving  such  fees  as  the  Corporation  is  able  to  pay  for  the 
services  rendered,  now,  therefore,  in  order  to  fix  the  rights  and  liabilities  of 
the  parties  hereto  during  the  continuance  of  such  an  arrangement,  it  is  agreed 
between  the  parties  hereto  as  follows : 

1.  The  Physician  hereby  constitutes  and  appoints  the  Corporation  his  agent 
to  offer  his  services  to  those  who  shall  make  to  the  Corporation  the  periodical 
payments  which  it  prescribes  and  which  persons  are  hereinafter  referred  to  as 
"patient,"  all  upon  the  terms  and  conditions  hereinafter  set  forth  and  those  set 
forth  in  the  printed  contracts  adopted  by  the  Corporation  from  time  to  time. 
The  physician  agrees  that  this  instrument  shall  constitute  an  irrevocable  offer 
by  the  Physician  to  the  patient  for  the  performance  of  the  services  hereinafter 
described,  either  personally  or  through  some  other  Physician  who  is  a  member 
of  a  Medical  Service  Bureau  in  an  area  serviced  by  the  Corporation. 

2.  The  Corporation  shall  enter  into  similar  contracts  with  other  physicians 
whose  qualifications  entitle  them  to  apply  for  membership  in  a  Medical  Service 
Bureau  in  an  area  serviced.  The  Corporation  shall  also  receive  the  periodical 
payments  which  it  may  from  time  to  time  prescribe  to  be  paid  by  groups  and/or 
individuals  in  Eastern  Washington,  as  payment  for  the  services  of  such  physi- 
cians, all  upon  such  terms  and  under  such  regulations  as  the  Corporation  may 
prescribe. 

3.  The  Physician  agrees  that  he  will,  to  the  extent  to  which  his  services 
shall  have  been  promised  by  the  Corporation  to  the  patient  and  subject  to  the 
terms  and  conditions  set  forth  in  this  agreement,  or  in  said  contracts,  treat  all 
persons  who  make,  or  on  whose  behalf  shall  have  been  made,  the  periodic  pay- 
ments for  services  required  by  the  Corporation.  The  Physician  will  perform 
said  services  whether  requested  so  to  do  by  the  patient  or  by  the  medical 
director  of  the  Corporation,  who  is  hereinafter  referred  to  as  "THE  MEDICAL 
DIRECTOR." 

4.  The  Physician  agrees  that  he  will  furnish  all  medical  services  of  which 
he  is  capable  to  any  patient  who  is  eligible  for  such  services  from  the  Corpora- 
tion in  accordance  with  the  terms  of  the  contract  of  the  Corporation  with  the 
patient  or  his  group  representative. 

5.  The  Physician  acknowledges  that  he  has  familiarized  himself  with  the 
rules  and  regulations  of  the  Corporation  and  agrees  to  abide  with  the  same 
and  any  amendments  or  additions  thereto,  and  it  is  understood  and  agreed 
that  in  the  event  the  Physician  shall  fail  or  refuse  to  abide  by  said  rules  or 
regulations,  the  Corporation  may  cancel  this  Agreement. 

6.  The  Physician  agrees  that  he  will  accept  in  full,  for  his  services  performed 
hereunder,  the  fees  fixed  by  the  medical  director  without  any  charge  to  the 
patient. 

7.  The  Corporation  agrees  that  as  soon  after  the  completion  of  his  services 
for  such  patient  as  is  reasonably  practicable  and  upon  compliance  by  the 
Physician  with  all  the  requirements  of  the  medical  director,  the  Corporation 
will  pay  the  Physician  such  reasonable  compensation  as  shall  be  fixed  by  the 
medical  director.  The  Corporation  agrees  that  in  furtherance  of  the  charitable 
purpose  of  its  organization  it  will  not  permit  any  individual  firm  or  corporation 
to  receive  from  it  any  sums  which  it  collects  except  as  reasonable  payment 
for  services  performed  for,  or  properly  delivered  to  the  Corporation ;  provided, 
however,  that  the  Crporation  may  in  its  discretion,  in  the  furtherance  of  the 
charitable  purpose  of  its  organization  grant  such  free  services  to  the  deserving 
poor  as  the  Corporation  in  its  judgment  may  determine.  The  Corporation  agrees 
that  it  will  never  distribute  any  funds  received  by  it  as  dividends  or  profit 
to  any  oflBcer  or  member  of  the  Corporation  whatsoever. 

8.  This  agreement  may  be  cancelled  by  either  party  at  any  time  without 
cause. 

9.  It  is  agreed  that  the  prudent  and  successful  management  of  the  charitable 
activity  in  which  the  parties  hereto  are  engaged  requires  that  a  certain  reserve 
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must  be  created  by  the  Corporation  whereby  the  continuity  of  its  operation 
and  services  may  be  assured  to  said  patients.  To  that  end  the  Corporation  is 
hereby  authorized  to  fix  such  reserve  annually  as  in  the  opinion  of  its  board 
of  trustees  is  reasonably  necessary  to  insure  patients  that  the  service  con- 
tracted for  will  be  carried  on  in  the  contingency  of  an  epidemic.  The  Physician 
shall  be  subject  to  equal  obligations  and  entitled  to  equal  rights  and  benefits 
■with  all  other  physicians  who  have  a  similar  contract  with  said  Corporation 
and  who  are  members  of  the  Physician's  same  Medical  Service  Bureau. 

10.  The  Medical  Director  of  the  Corporation  shall  determine  who  are  entitled 
to  the  services  of  the  physician,  including  the  nature  and  extent  of  same,  as 
provided  in  this  agreement. 

11.  Any  misrepresentation  or  misstatement  of  fact  or  any  wilful  omission 
by  the  Physician  in  his  application  for  this  Agreement  shall  authorize  the 
Corporation,  at  its  option,  to  cancel  this  agreement  forthwith. 

Medical  Service  Corporation  of  Spokane  Countt 

By    

President. 


The  Physioian 
Exhibit  2 


The  discussion  and  analysis  of  the  Tri-County  Health  Care  Association  and 
the  Tri-County  Hospital  Association  that  follows  is  descriptive  of  the  organiza- 
tions as  they  existed  through  January,  1972.  The  plan  has  recently  hired  its 
first  full-time  professional  administrator,  and  significant  changes  are  in  the 
ofling — in  enrollment  strategy,  internal  management,  relationships  with  area  in- 
surors,  and  other  problem  areas  that  will  be  evident  from  the  discussion 
helow. 

BACKGROUND 

In  March  1946,  a  group  of  Deer  Park  residents  met  to  explore  the  possibility 
of  building  a  hospital  in  their  community.  A  number  of  alternative  approaches 
were  discussed,  but  it  was  finally  decided  that  the  community  should  follow 
the  then  much  publicized  "cooperative"  hospital  route  popularized  by  Dr.  Mi- 
chael A.  Shadid  of  the  Farmers  Union  Cooperative  Hospital  in  Elk  City,  Okla- 
homa. Articles  of  Incorporation  were  filed  in  April  1947  and  a  slate  of  officers 
elected.  A  suitable  tract  of  land  was  purchased  for  $500  and  construction  was 
initiated  in  June  1948. 

Initial  estimates  were  that  the  cost  of  building  and  equipping  the  new  hospi- 
tal would  be  approximately  $100,000.  The  price  of  material,  labor  and  equip- 
ment quickly  sky-rocketed,  however,  and  this  proved  to  be  a  highly  conserva- 
tive estimate  of  the  eventual  cost  of  approximately  $250,000.  (Total  construction 
outlays  alone  exceeded  $150,000.)  Most  of  this  amoimt  ($215,900)  was  raised 
through  numerous  subscription  campaigns  conducted  between  1948  and  1953. 
Local  citizens  purchased  for  a  $100  life  membership  fee  an  eventual  right  to 
participate  in  a  prepay  health  care  program  that  would  be  available  when  the 
hospital  facilities  were  completed. 

By  1950,  the  ho.'^pital  was  all  but  finished,  when  the  Washington  legislature 
passed  a  law  requiring  that  all  hospital  plans  not  then  implemented  be  resub- 
mitted for  review.  The  result  was  that  wiring,  plumbing,  partitions  and  other 
interior  fixtures  had  to  be  torn  out  and  i-ebuilt  to  conform  with  a  new  building 
code.  The  co-op  simply  did  not  have  the  dollars  necessary  to  make  the  required 
changes.  A  last  minute  loan  from  the  Grange  Insurance  Association  resur- 
rected the  project,  however,  and  the  Tri-County  Hospital  was  ready  to  provide 
service  in  June  1957 — almost  ten  years  after  it  was  begun. 

Estimates  differ  considerably,  but  there  were  approximately  575  families 
participating  in  the  program  at  its  inception  in  1957 — and  one  physician.  Spe- 
cialty services  were  available  at  a  number  of  large  clinics  in  nearby  Spokane. 

In  October  1965,  plans  were  launched  for  a  public  subscription  campaign  to 
build  a  new  clinic  wing  and  make  other  needed  improvements  in  the  hospital 
(at  an  estimated  total  cost  of  $125,000).  Despite  some  initial  difficulties  in 
raising  funds,  results  were  much  quicker  in  coming  than  had  been  the  case 
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with  the  hospital.  The  new  clinic  wing  was  dedicated  on  October  26,  1968,  and 
opened  to  patients  shortly  thereafter.^ 

In  addition  to  the  impediments  to  operation  of  the  plan  that  resulted  from 
delays  in  completing  the  facilities,  its  subsequent  growth  and  financial  viabil- 
ity have  been  significantly  retarded  because  of  opposition  by  the  Medical  Serv- 
ice Bureau  of  Spokane — which  writes  the  majority  of  the  group  business  in 
Spokane  County — to  the  prepay  program  in  Deer  Park  and  others  like  it  in 
the  state.  Initially  the  Service  Bureau  would  not  cover  any  of  their  insureds 
for  services  rendered  at  the  Tri-County  Hospital,  or  by  the  physicians  em- 
ployed by  the  Association.  Thi-ough  the  efforts  of  various  groups  insured  by 
the  Bureau,  and  the  Medicare  authorities,  recognition  was  eventually  gained 
for  the  hospital — so  long  as  the  patient  was  admitted  by  a  doctor  who  was  a 
member  of  tlie  Bureau — and  more  recently,  for  physician  services  when  they 
are  necessitated  by  an  emergency.^ 

These  "concessions"  are  of  limited  impact  upon  the  hospital  and  clinic,  how- 
ever, since  physicians  who  accept  a  position  with  the  Association  are  expelled 
from  the  Medical  Service  Bureau  ^  (tliough  they  can  still  maintain  memlier- 
ship  in  the  Medical  Society),  and  thus  are  not  eligible  to  admit  Bureau  in- 
sureds and  expect  the  charges  to  be  payable.  TCHCA  thus  finds  it  extremely 
difficult  to  hire  physicians,  especially  those  wlio  would  like  to  maintain  a  pri- 
vate practice  on  the  side  and  work  only  part-time  for  the  hospital  or  clinic. 
Their  subsequent  expulsion  from  the  Medical  Bxireau  would  cost  them  much  of 
their  private  practice,  and  would  make  the  arrangement  quite  unappealing  fi- 
nancially. 

Similarly,  there  is  considerable  pressure  exerted  on  "Bureau"  physicians  who 
do  in  fact  admit  their  patients  to  Tri-County  Hospital  to  take  them  someplace 
else.  And  employees  in  the  community  of  Deer  Park  who  are  insured  by  a  Spo- 
kane medical  service  group  plan  find  it  difficult  to  use  the  local  hospital  and 
clinic  facilities  (and  must  drive  up  to  20  miles  to  Spokane),  since  if  non-emer- 
gency treatment  is  received  at  the  Tri-County  Hospital  or  Clinic,  it  will  in  all 
likelihood  be  provided ;  by  TCHCA  physicians  and  would  thus  not  be  paid  for 
under  their  Bureau  policy. 

In  no  small  part,  the  financial  difficulties  experienced  by  Tri-County  in  re- 
cent years  (see  Section  IV-3  and  VI-2  below)  can  thus  be  traced  back  to 
this  relationship  with  the  Spokane  Medical  Service  Bureau.  The  Bureau  has 
inhibited  significantly  the  ability  of  the  hospital  to  serve  the  residents  of  the 
community  for  which  it  was  built;  has  made  it  extremely  difficult  for  the 
clinic  either  to  maintain  or  expand  its  physician  staff ;  or  to  negotiate  more  fa- 
vorable financial  relationships  with  other  physicians  in  the  area.  These  diffi- 
culties have  served  to  constrain  significantly  the  potential  growth  and  appeal 
of  the  Trii-County  prepay  health  care  program. 

II.    OWNERSHIP  AND  CONTEOL 

Capitalization 

As  indicated  in  the  balance  sheet  in  Exhibit  1  below,*  Tri-County  has  de- 
rived its  present  capital  structure  from  a  number  of  sources.  *  *  * 

KAi"^?^.  Tri-County  Hospital  Association  was  granted  tax-exempt  status  under  Section 
501  (c)(3)  or  the  IRS  code  of  1954.  A  similar  ruling  was  sought  for  the  newly  created 
clinic  operations  in  1968,  but  the  request  was  denied  (It  subsequently  received  a  501 
(c)  (4)  status.)  The  result  is  thus  two  separate  organization  structures-  The  Trl- 
County  Hopsital  Association  (TCHA),  which  built  the  clinic  and  owns  all  property  and 
equipment;  and  the  Tri-County  Health  Care  Associaton  (TCHCA)  which  runs  the 
clinic  operations  and  leases  its  building  and  equipment  from  the  Hospital  Association 
Donatons  are  thus  tax  deductble  so  long  as  they  are  channeled  through  the  Hospital 
Association. 

Spurred  by  a  favorable  ruling  received  by  Group  Health  Cooperative  of  Puget  Sound 
In  a  similar  case,  Tri-County  has  recently  submitted  a  new  request  for  a  501(c)  (?.)  ruling 
for  the  clinic  operations,  which,  if  the  efforts  are  successful,  would  obviate  the  need 
for  the  dual  organization  structure,  and  often  duplicative  record  keeping,  that  now  exists. 

Copies  of  the  Articles  of  Incorporation  for  the  clinic  and  hospital  organizations  are 
reproduced  as  Appendix  Exhibit  A  and  B,  respectively. 

2  The  reasons  for  this  attitude  are  unclear.  The  Tri-County  Hospital  is  fully  accredited 
and    admitting   privileges   are   available  to   any   qualified   physician   in   the  S'pokane-Deer 
Park  area — including  those  who  belong  to  the  Service  Bureau. 

»Of  the  present  three  full-time  physicians  at  Trl-Countv,  two  were  formerly  members 
of  the  Bureau,  but  were  terminated  when  they  went  to  work  for  TCHCA  No  specific 
reasons  were  given  for  their  being  dropped. 

«  Unconsolidated  balance  sheets  for  the  hospital  and  clinic  operations  covering  fiscal 
years  1970  and  1971,  have  been  reproduced  as  Appendix  Exhibit  C. 
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Exhibit  3 

March  29,  1973. 

Re:  Tri-County  Health  Care  Association — Tri-County  Hospital  Association  v. 

Spokane  Medical  Service  Bureau— Spokane  Medical  Service  Corporation 
Mr.  Leslie  L.  Woods, 
Attorney  at  Laic, 
Spokane,  Wash. 
Dr.  Ed  V.  Johnston, 
President, 

Spokane  County  Medical  Service  Bureau, 
Spokane,  Wash. 

Gentlemen  :  At  our  conference  in  Spokane  last  fall  you  requested  that  I  sub- 
mit certain  information  and  data  which  we  asserted  supported  our  position  that 
the  Medical  Service  Bureau — Medical  Service  Corporation's  position  had  damaged 
tri-conuty  and  was  contrary  to  law.  You  assured  me  at  that  time  that  you 
would  then  respond  to  this  material  with  the  view  of  a  settlement  of  this 
very  serious  question.  As  has  been  the  case  in  atleast  four  earlier  communica- 
tions between  our  office  and  yours.  Your  answer  has  not  been  forthcoming. 

In  the  meantime,  the  tlireat  of  expulsion  of  members  of  the  Spokane  Medical 
Service  Bureau  rfom  the  Bureau,  and  therefore  the  loss  of  their  fee-for-service 
practice,  continues  to  inhibit  members  of  the  medical  profession  in  Spokane 
from  working  on  a  closer  relationship  with  Tri-County  or  accepting  contracts 
for  part-time  services  at  Tri-County.  It  seems  to  us  that  we  have  been  most 
patient  in  this  matter  and  that  the  policy  of  delay  and  the  war  of  attrition 
which  the  Bureau  and  the  Medical  Service  Corporation  has  conducted  against 
Tri-County  is  purposely  being  protracted.  I  would  like  to  think  otherwise,  but 
after  20  years  of  law  business,  I  think  I  recognize  a  stall  when  I  see  one. 

I  must  say  that  I  am  greatly  disappointed  after  having  been  encouraged 
with  out  meeting  at  the  Rockwood  Clinic.  I  felt  then  and  I  still  feel  that  the 
physicians  liave  nothing  to  gain  and  much  to  lose  by  continuing  this  policy.  I 
also  stated,  and  must  restate,  that  we  believe  that  Tri-County  can  state  a  good 
cause  of  action  and  is  entitled  to  injunctive  relief  and  damages  unless  some 
reasonable  accommodation  is  possible.  At  that  meeting,  Dr.  Johnston  indicated 
that  the  Bureau  would  never  expel  a  member  who  worked  for  Tri-County 
part-time.  That  was  a  step  in  the  right  direction  but  it  is  inconsistent  with  the 
existing  bylaws  and  past-practices  of  the  Association. 

I  would  appreciate  hearing  from  eitlier  of  you  if  I  misunderstood  your  posi- 
tion at  the  last  meeting.  In  any  case,  I  think  that  we  are  entitled  to  a  prompt 
answer  to  the  following  questions  which  we  have  put  to  you  on  several  occa- 
sions in  the  past. 

1.  Will  the  Bureau  amend  its  bylaws  by  elimination  of  the  objectionable  sec- 
tions of  its  bylaws? 

2.  Does  the  corporation  object  to  the  amendments  of  the  bylaws  of  the 
Bureau  ? 

Houghton,  Cluck,  Coughlin  &  Riley, 

John  W.  Riley. 
Exhibit  4 

Family  Medicine  Spokane, 
Spokane,  Wash.,  August  H,  1973. 
Mr.  Charles  L.  Lampson, 
Administrator, 

Tri-County  Health  Care  Association, 
Deer  Park,  Wash. 

Dear  Mr.  Lampson  :  Thank  you  for  your  recent  letter  and  application  forms 
for  our  physicians  for  courtesy  staff  privileges. 

I  have  received  a  phone  call  from  Doctor  Gil  Sanford  of  the  Spokane  Medi- 
cal Service  Bureau  Corporation  and  he  advises  us  that  we  are  in  jeopardy  of 
losing  our  contractual  arrangements  with  their  organization  due  to  our  partici- 
pation in  coverage  for  your  hospital. 

Until  this  political  issue  has  been  settled,  I  regretfully  must  withdraw  our 
participation  as  your  hospital  physicians.  I  do  wish  to  thank  you  for  past  priv- 
ileges and  courtesies. 

Most  sincerely  yours, 

Kenneth  E.  Gudgel,  M.D, 
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Family  Medicine  Spokane, 
Spokane,  Wash.,  August  3, 1973. 
Attention :  Charles  L.  Lampson,  Administrator. 
Tri-County  Health  Care  Association, 
Dee7-  Park,  Wash. 

Gentlemen:  Thank  you  for  your  recent  inquiry  regarding  our  residents'  in- 
terests in  application  for  courtesy  staff  privileges  at  your  hospital. 

I  should  like  at  this  time  to  make  a  suggestion  that  we  place  all  of  our  li- 
censed residents  (seven)  on  your  courtesy  staff.  As  it  is  my  understanding, 
they  will  be  working  there  off  and  on  during  this  coming  year  and  perhaps  in 
future  years  as  well. 

I  can  heartily  recommend  to  you  each  and  every  one  of  these  young  physi- 
<}ians.  They  all  are  graduates  of  American  Medical  Schools  and  were  chosen 
from  among  many  candidates  for  their  qualifications  for  this  residency.  They 
represent  the  highest  quality  of  young  physicians,  in  my  opinion,  to  be  found 
anywhere.  They  have  excellent  moral  character,  professional  abilities,  and  I 
am  sure  that  you  will  find  them  to  be  responsible  and  knowledgeable  physi- 
'Cians. 

I  can  highly  recommend  each  and  every  one  of  them  for  your  staff. 
Most  sincerely  yours, 

Kenneth  E.  Gudgel,  M.D.,  Director. 

Family  Medicine  Spokane, 
Spokane,  Wash.,  August  7, 1973. 
Re :  Neil  R.  See,  M.D. 
XJharles  L.  Lampson, 
Adniinistrator, 

Tri-County  Hospital  Association, 
Deer  Park,  Wash. 

Dear  Mr.  Lampson  :  Thank  you  for  your  inquiry  about  Doctor  Neil  R.  See 
regarding  his  application  for  courtesy  staff  privileges  at  your  hospital. 

As  Associate  Director  of  the  Family  Practice  Residency  in  Spokane,  I  have 
had  close  daily  and  personal  contact  with  Doctor  See  for  over  one  year.  He  is 
a  motivated,  intelligent,  conscientious  young  physician  and  is  very  dedicated  to 
his  patients  and  the  principles  of  Family  Medicine.  He  has  shown  excellent 
-medical  ability,  knowledge,  and  judgment. 

Without  reservation  I  can  recommend  Doctor  See  for  appointment  to  your 
j^ourtesy  staff. 

Sincerely  yours, 

Oblan  R.  Cain,  M.D., 

Assistant  Director. 
August  9,  1973. 
Ivenneth  E.  Gudgel,  M.D., 
Director, 

Family  Medicine  Spokane, 
■Spokane,  Wash. 

Dear  Dr.  Gudgel  :  Thank  you  for  your  personal  interest  and  the  interest  of 
your  resident  physicians  in  their  desire  to  make  application  for  courtesy  staff 
privileges  at  Tri-County  Hospital. 

Enclosed  are  several  forms  which  we  will  need  on  file  from  all  physicians 
^wishing  to  establish  courtesy  staff  privileges.  I  believe  we  have  some  applica- 
tions completed.  Will  you  kindly  have  all  those  physicians  wishing  to  apply, 
fill  out  and  return  to  us  one  of  the  enclosed  forms.  Thank  you. 

Again,  thank  you  for  your  continued  interest. 
Sincerely, 

Charles  L.  Lampson,  Administrator. 

Exhibit  5 

[From  Tri-City  Herald  (Wash.),  Jan.  3,  1974] 

Health  Association  Brings  Another  Doctor  to  Othello 

(By  Dick  Livingston) 

Othello — The  Columbia  Basin  Health  Association  has  succeeded  in  bringing 
an  additional  doctor  to  Othello,  a  difficult  task  with  5,000  towns  without  a 
physician  in  the  United  States. 
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Dr.  Tom  Van  Eaton,  31,  came  to  work  with  the  CBHA  Dec.  17  despite  at- 
tempts to  convince  him  not  to  locate  here. 

"A  certain  faction  of  the  community  told  me  everyone  was  getting  good  med- 
ical care  and  that  no  more  doctors  were  needed  here,"  Van  Eaton  explained. 
"They  also  said  the  CBHA,  clinic  would  disrupt  the  economic  situation  of  the 
other  doctors  in  the  community." 

Van  Eaton  noted  that  "it's  easy  to  find  a  town  that  wants  a  doctor  and 
many  physicians  try  to  avoid  a  contentious  situation  like  this." 

"I  guess  I  wanted  to  find  out  why  they  didn't  want  me  here,"  he  said.  "I 
visited  Othello  and  concluded  that  the  community  did  need  more  doctors." 

After  seeing  patients  for  the  past  two  weeks,  Van  Eaton  is  convinced  that 
the  CBHA  is  offering  a  "necessary  and  desirable  service,  particularly  for  the 
economically  deprived. 

"It's  obvious  that  some  of  the  people  I've  seen  haven't  been  getting  any  med- 
ical care,"  he  added. 

Van  Eaton  began  his  career  working  with  three  doctors  in  Davenport  for  10 
months,  "They  were  doing  a  good  job  taking  care  of  people.  With  a  recession 
going  on,  fewer  people  were  going  to  the  doctor  and  there  just  wasn't  enough 
to  keep  me  busy,  so  I  decided  to  come  where  the  need  is  greater,"  he  ex- 
plained. 

Since  the  CBHA  is  becoming  a  health  maintenance  organization  (HMO), 
Van  Eaton  chose  Othello.  A  HMO  provides  comprehensive  health  services, 

"Our  emphasis  is  on  disease  prevention  early  diagnosis,  efficient  utilization 
of  health  care  facilities,  reduced  hospitalization  and  reduced  costs,"  Jay  Blanch- 
ard,  CBHA  clinic  director,  explained. 

Van  Eaton  also  claimed  the  CBHA's  social  service  unit  will  improve  the 
quality  of  medical  care  for  patients  by  providing  follow-up  not  usually  avail- 
able from  private  physicians. 

He  is  enthusiastic  and  optimistic  about  the  future  of  the  CBHA,  expecting 
that  use  of  the  clinic  will  increase  markedly  when  it  opens  to  the  general  pub- 
lic Monday. 

"The  CBHA  gives  me  a  free  hand  to  practice  high-quality  medicine,"  he 
added. 

The  1971  graduate  of  the  University  of  Washington  Medical  School,  Van 
Eaton  did  his  internship  in  a  county  hospital  in  Stockton,  Calif.,  where  he  had 
experience  with  those  who  cannot  afford  health  care. 

"I  want  to  help  provide  good  medical  care  for  people  regardless  of  their 
ability  to  pay,"  Van  Eaton  concluded. 

Exhibit  6 

Medical  Battle  Bbews  in  Othello 

Othello — Adams  County — Dr.  Tom  Van  Eaton  has  lost  his  right  to  use  this 
community's  only  hospital — but  he's  not  "going  to  be  driven  out"  of  this  east- 
ern Washington  city. 

Dr.  Van  Eaton's  privileges  at  Othello  Community  Hospital  were  canceled  by 
fellow  doctors  for  alleged  unprofessional  and  unethical  conduct. 

The  action  came  after  Van  Eaton,  31  discussed  the  state  of  medical  care  in 
Othello  during  a  newspaper  interview.  In  the  interview,  published  in  the  Tri- 
City  Herald,  Dr.  Van  Eaton  said : 

"A  certain  faction  of  the  community  told  me  everyone  was  getting  good  med- 
ical care  and  that  no  more  doctors  were  needed  here." 

But  he  said  he  concluded  after  two  weeks  in  Othello  that  "it's  obvious  some 
of  the  people  I've  seen  haven't  been  getting  any  medical  care." 

Dr.  Van  Eaton  said  latter : 

"I  didn't  want  to  infer  anything  toward  the  local  doctors.  But  apparently 
they  read  it  differently  than  I  said  it." 

Despite  his  problems.  Dr.  Van  Eaton  said  "I'm  not  going  to  be  driven  out " 

He  said  he  wanted  to  aid  the  community's  medical  needs. 

The  chief  of  the  medical  staff  at  the  hospital.  Dr.  James  Jardee  of  Lind, 
said  he  and  other  doctors  voted  to  suspend  Van  Eaton  because  "he  just  said 
some  things  in  print  that  we  feel  shouldn't  have  been  said  by  a  professional 
man." 

He  said  the  case  would  be  reviewed  before  the  Ethics  Committee  of  the 
Washington  State  Medical  Association. 
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Van  Baton  went  to  work  for  the  Columbia  Basin  Health  Association  Dec.  16 
after  working  for  less  than  a  year  following  an  internship  in  a  California  hos- 
pital. He  is  a  1971  graduate  of  the  University  of  Washington  Medical  School. 

The  hospital's  action  was  the  latest  in  a  series  of  confrontations  between 
local  doctors  and  the  fledgling  health  association,  which  is  being  helped  along 
with  federal  funds. 

Low-income  persons  have  complained  some  local  doctors  turn  the  poor  away. 
Opponents  to  the  facility  have  said  there  are  plenty  of  doctors  in  town.  Adver- 
saries also  register  a  dislike  for  subsidized  medicine. 

The  suspension  of  Van  Eaton's  privileges  at  the  hospital  means  his  patients 
will  have  to  go  elsewhere  for  hospital  care.  The  director  for  the  health  asso- 
ciation, Bob  Morrison,  said  patients  requiring  hospitalization  will  be  sent  to 
Moses  Lake,  some  25  miles  away. 

Van  Eaton  said  he  was  troubled  about  being  cut  off  from  the  hospital's  facil- 
ities. "A  doctor  at  times  sleeps  better  if  he  has  use  of  a  hospital,"  he  said. 

He  said  he  was  threatened  when  he  first  arrived  in  town,  and  told  over  the 
phone  to  break  his  contract  with  the  health  association  and  leave.  Van  Eaton 
would  not  divulge  the  identity  of  the  person  he  said  made  the  threat. 

Exhibit  7 

State   of   Washington,   Department   of   Social   and   Health   Services,   Program 

Analysis  and  Technical  Standards 

Health  Maintenance  Organizations  :  Comparison  of  Costs  and  Utilization 
FOR  Group  Health  Medicaid  Enrollees  and  Other  AFDC  Persons  Certified 
for  Medicaid  in  Washington  State 

Health  Maintenance  Organizations  provide  or  otherwise  make  available  com- 
prehensive medical  services  to  enrolled  participants.  Compensation  for  provi- 
sion of  such  services  is  made  on  the  l)asis  of  prepaid  rates. 

Group  Health  Cooperative  of  Puget  Sound  is  a  consumer-owned  plan  in  the 
Seattle  area  which  has  operated  since  1947.  In  order  to  obtain  the  advantages 
of  "one-stop"  comprehensive  medical  care  for  a  quota-limited  number  of  recipi- 
ents, the  Department  of  Social  and  Health  Services  entered  into  a  contract 
with  Group  Health  in  1969  and  now  has  about  1,300  AFDC  families  enrolled. 

During  the  period  July  through  October  1973,  payments  for  AFDC  grant  re- 
cipients not  enrolled  in  Group  Health  totalled  $9,534,426  ^  2  for  services  compa- 
rable to  those  provided  at  Group  Health.  For  the  average  137,045  persons  cer- 
tified for  medical  care  each  month,  the  average  cost  was  $17.39  per  person  per 
month. 

Average  persons 

certified  Monthly  cost 

Payments  per  month  per  person 

AFDC-RandE: 

Fee-for-service $9,534,426  137,045  $17.39 

Group  Health 216,768  4,438  $12.21 

Percent  difference 29.8 

An  average  of  4,438  Medicaid  persons  (1,289  families)  were  enrolled  in 
Group  Health  during  this  period.  The  $42.05  premium  per  family  cost  the  De- 
partment an  average  of  $54,202  per  month.  Had  those  persons  received  medical 
care  on  a  fee-for-service  basis  at  an  average  cost  of  $17.39  per  person,  (assum- 
ing the  average  cost  in  King  County  would  be  comparable  to  the  statewide  fig- 
ures used  here  3)  the  monthly  cost  would  have  been  $77,177.  This  is  a  cost 
reduction  of  $22,975  or  29.8  percent  per  month  due  to  utilization  of  Group 
Health. 

Exhibit  2. — Personal  Resume  of  John  W.  Riley 

Born  in  Chehalis,  Washington — July  1924. 

Member  and  Partner  of  the  Law  Firm  of  Houghton  Cluck  Coughlin  &  Riley, 
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900  Hoge  Building,  Seattle,  Washington  98104;  Telephone  (206)   623-6501. 

Graduate  University  of  Washington  1949,  Bachelor  of  Science. 

Graduate  University  of  Washington  School  of  Law  1952,  Juris  Doctor. 

Formerly  Chief  Assistant  Attorney  General,  State  of  Washington 
(1957-1958),  Deputy  Attorney  General  (1958-1961). 

Captain,  USNR  (Retired)  :  Served  in  World  War  II  as  a  Naval  Aviator, 
(Carrier  Based). 

Mr.  Riley  resides  in  Seattle,  Washington  with  his  wife,  Jacqueline,  and  four 
children.  Mr.  Riley  is  currently  President  of  the  University  of  Washington 
Law  School  Foundation. 


Exhibit  3. — Treatise  By  L.  8.  HelUnd  Re  Structure  of  Health  Care  Delivery 
Medical  Societies  Vs.  Group  Health  Plans 

disagbeements  and  disputes  concerning  alternative  methods  of  health 

care  delivery 

(Lauritz  Sande  Helland,  Law  605,  University  of  Washington  School  of  Law, 

Professor  John  Huston,  May,  1973) 

Summary  of  Contents 

Section  A :  Contract  Practice  and  the  Evolution  of  Doctor  Sponsored  Plans. 

Section  B:  Prepaid  Group  Practice  and  the  Development  of  Group  Health  Co- 
operative of  Puget  Sound. 

Section  C:  Legal  Relations  Between  Organized  Medicine  and  Consumer-Spon- 
sored Plans. 

Section  D:  Bureau  By-Laws  and  the  Controversy  over  Methods  of  Compensat- 
ing Physicians. 

Section  E :  Existing  and  Potential  Remedies :  Cooperative  Cooperation  and 
Society  Restraint. 

Authorities. 

Section  A. — Contract  Practice  and  the  Evolution  of  Doctor 

Sponsored  Plans 

The  method  by  which  medical  care  is  delivered  to  people  in  the  United 
States  is  based  upon  a  one-to-one  relationship  between  the  recipient  and  the 
provider.  When  a  person  needs  medical  attention,  he  selects  a  doctor  or  hospi- 
tal of  his  own  choice ;  the  doctor  or  hospital  provides  the  needed  care,  and  the 
person — or  his  insurance  company — is  billed  for  services  rendered.  This  is 
"fee-for-service'  medicine,  and  it  has  always  been  the  predominant  method  of 
health  care  delivery  in  this  country.  Innovation,  until  recent  years,  has  not 
been  widespread.  Where  it  has  come,  it  has  been  the  product  of  unique  circum- 
stances and  has  not  been  motivated  by  conclusions  that  the  "fee-for-service" 
system  is  itself  inadequate  or  impractical. 

Such  unique  circumstances  existed  in  the  Pacific  Northwest  in  the  latter 
part  of  the  nineteenth  and  early  part  of  the  twentieth  centuries.  During  this 
period,  the  largest  employers  in  the  area  were  logging  and  mining  concerns. 
The  nature  of  these  operations  often  required  employees  to  live  and  work  in 
isolated  mountain  communities  that  seldom  included  physicians  in  their  popu- 
lations. Because  there  was  no  Workman's  Compensation  legislation  in  force  at 
this  time,  employers  were  subjected  to  at  least  a  remote  risk  of  tort  liability 
for  job-related  injuries  to  their  employees.  Consequently,  some  employers  began 
to  make  provisions  for  medical  treatment  of  job-related  injuries.  Logging  and 
mining  firms  discovered  early  that  the  most  practical  and  efl[icient  way  to  pro- 
vide this  treatment  for  their  employees  living  in  remote  communities  was  to 
hire  physicians,  for  a  fixed  and  pre-determined  fee,  to  treat  injuries  and  main- 
tain first-aid  stations  in  the  camps. 

When  "contract  practice",  as  this  arrangement  was  called,  began  to  demon- 
strate its  cost  efiiciency  and  its  adaptability  beyond  the  logging  and  mining  in- 
dustries, its  use  began  to  spread,  and  coverage  began  to  include  sickness  and 
non-job-related  injuries.  During  the  first  years  of  this  century,  unions  as  well 
as  employers  began  to  contract  with  physicians  and  groups  of  physicians  to 
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provide  medical  care  for  fixed  pre-paid  rates.  By  1906,  employees  of  the  Bon 
Marche  department  store  in  Seattle  had  contracted  for  complete  medical 
coverage.!  By  1908,  employees  of  the  Northern  Pacific  Railway  in  Tacoma  were 
receiving  complete  medical  and  hospital  care  in  return  for  fixed  premium  de- 
ductions from  their  salaries.2 

A  related  form  of  practice  was  called  "lodge  practice".  This  involved  con- 
tractual arrangements  between  physicians  and  fraternal  groups  or  benevolent 
societies.  This  type  of  relationship  was  common  in  King  and  Pierce  Counties 
by  1906.3 

The  rapid  growth  of  contract  practice  in  the  northwest  during  this  period 
can  be  explained  in  part  by  its  appeal  to  everyone  involved.  For  the  employer, 
the  choice  between  contract  and  fee-for-service  practice  represented  the  choice 
between  relatively  low  costs — fixed  in  advance,  and  relatively  high  costs — unliq- 
uidated and  unpredictable  until  injuries  occurred.  For  the  employee  and  the 
lodge  subscriber,  contract  practice  meant  liberation  from  fear  that  injury  or 
illness  would  occur  at  a  time  when  financial  assets  were  low.  For  the  partici- 
pating physician,  contract  practice  meant  assurance  of  a  fixed  income  and  free- 
dom from  concerns  about  the  patient's  ability  to  pay  for  services  the  doctor 
had  rendered  or  was  about  to  render. 

As  contract  practice  grew,  it  began  to  pose  a  competitive  threat  to  fee-for- 
service  physicians.  This  threat  aroused  the  attention  and  concern  of  local  med- 
ical societies. 

In  1906,  the  King  County  Medical  Society  created  a  committee  chaired  by  A. 
C.  Crookall  to  study  contract  practice  in  the  Seattle  area.  This  committee 
found  that  the  number  of  persons  in  the  Seattle  area  contracting  with  doctors 
for  health  care  had  grown  from  "a  few  hundred"  at  the  turn  of  the  century  to 
over  fifteen  thousand  by  1906.*  The  committee  concluded  that  this  form  of 
practice  was  "belittling  the  medical  profession"  by  encouraging  physicians  who 
received  "cheap"  fees  under  the  plans  to  render  correspondingly  "cheap"  serv- 
ices in  return,  and  by  driving  physicians  who  charged  higher  fees  (and  who 
were,  presumably,  professionally  more  competent  than  the  contract  doctors) 
out  of  business.^ 

The  lower  cost  of  health  care  under  contract  plans  gave  these  plans  an  eco- 
nomic advantage  over  fee-for-service  doctors,  and  this  advantage  contributed 
directly  to  the  growth  of  contract  practice.  Instead  of  being  driven  out  of  busi- 
ness, fee-for-service  physicians  began  to  make  contractual  arrangements  them- 
selves and,  by  1908,  it  was  estimated  that  at  least  two-thirds  of  the  Tacoma 
members  of  the  Pierce  County  Medical  Society  were  engaged  in  some  form  of 
contract  practice." 

Early  medical  society  attempts  to  sanction  contract  practitioners  were  unsuc- 
cessful. In  1905,  the  Pierce  County  Medical  Society  labeled  all  contract  prac- 
tice unethical  except  for  pliysicians  who  engaged  in  "railway  contract  work".^ 
The  exception,  carbed  out  to  accommodate  Northern  Pacific  Railway,  eventually 
consumed  much  of  the  rule  and,  by  1908,  the  rule  was  abolished.^  That  same 
year,  the  King  County  Society  gave  all  members  engaging  in  contract  practice 
three  months  to  discontinue  it  or  be  expelled.  At  the  end  of  the  three  month 
period,  it  became  apparent  that  contract  practitioners  were  choosing  to  remain 
contract  practitioners,  and  the  rule  was  repealed.^ 

In  1911,  the  Washington  Legislature  enacted  the  State's  first  Workmen's 
Compensation  Law.  In  its  original  form,  the  law  had  little  effect  upon  the  pre- 
vailing medical  practice  in  the  area.  Employees  who  incurred  job-related  inju- 
ries were  required  to  accept  payments  from  the  employer-subsidized  state  fund 
and  to  waive  potential  tort  claims  against  their  employers.  No  provisions  was 
made  for  medical  care  beyond  the  scope  of  initial  first  aid  treatment. 

In  1917,  however,  the  Workmen's  Compensation  Law  was  supplemented  by 
the  Medical  Aid  Act.^o  Section  4  of  this  act  required  each  employer  to  pay  a 
specified  sum  into  a  state  "Medical  Aid  Fund"  for  each  day's  work  done  for 
him  in  "extra  hazardous  employment".  Section  5  allowed  each  employee  in- 
jured in  extra  hazardous  employment  payments  out  of  the  fund  to  subsidize 
"proper  and  necessary  medical  and  surgical  services"  necessitated  by  the  in- 
jury. Section  15,  however,  allowed  any  employer  engaged  in  extra  hazardous 
work,  with  the  consent  of  the  majority  of  his  workmen,  to  "enter  into  written 
contracts  for  medical,  surgical  and  hospital  care"  for  his  employees  injured  in 
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such  employment.  As  long  as  such  a  contract  remained  in  effect,  the  employer 
would  not  be  required  to  make  payments  to  the  fund  above  ten  per  cent  of  the 
amount  he  would  have  been  required  to  make  if  the  contract  had  not  been 
made.  Any  employees  covered  by  such  a  contract  would  not  be  entitled  to  Med- 
ical Aid  compensation. 

The  passage  of  the  Medical  Aid  Act  drove  the  King  and  Pierce  County  Medi- 
cal Societies  into  the  contract  practice  business.  Officials  in  both  organizations 
predicted  that,  with  legislative  sanction  and  encouragement,  contract  practice 
would  flourish,  and  they  became  convinced  of  the  necessity  of  assuring  orga- 
nized medicine's  influence  in,  if  not  control  of,  this  form  of  practice.  Accord- 
ingly, both  societies  passed  resolutions  in  1917  creating  "Industrial  Service  Bu- 
reaus" which,  under  society  supervision,  would  have  full  power  to  make 
contracts  for  the  society  with  employers  and  employees.^i 

As  organized,  the  Bureaus  contracted  with  the  industries,  and  any  physician 
who  was  a  member  in  good  standing  of  his  society  could  "buy  a  share"  of  the 
Bureau,  entitling  him  to  be  included  on  a  list  of  physicians  sent  to  all  con- 
tracting employers.  The  injured  employee  selected  a  physician  from  this  list, 
and  the  physician  was  reimbursed  out  of  funds  collected  by  the  Bureau  from 
employers  and  employees.^^  Initial  reaction  by  physicians  was  favorable  and, 
within  a  short  time  after  the  King  County  resolution,  eighty  per  cent  of  the 
members  of  the  King  County  Society  had  "brought  a  share"  of  the  King 
County  Bureau. ^3  xhe  plan  was  likewise  well  received  by  employers  and,  by 
October,  1971,  over  6000  employees  were  covered  under  contracts  issued  by  the 
Bureau. 14 

The  King  County  Medical  Society's  initial  foray  into  contract  practice  was  a 
short-lived  venture,  however.  The  end  of  the  First  World  War  brought  pros- 
perity and,  motivated  by  increased  purchasing  power  as  well  as  limitations 
and  exclusions  in  contract  coverage,  employees  began  to  venture  outside  their 
plans  and  seek  extra  care  on  the  fee-for-service  basis.  Blessed  with  increasing 
wealth,  physicians  began  to  drop  their  Bureau  memberships  and,  by  1920,  talk 
of  abolishing  the  King  County  Bureau  was  prevalent.^s  Many  doctors  felt  that 
continued  operation  of  the  bureau  placed  limitations  upon  the  income  they  felt 
they  could  realize  with  its  abolition.  In  1924,  the  Industrial  Service  Bureau 
Committee  of  the  King  County  Society  was  instructed  to  deduct  a  pro-rata 
amount  from  each  premium  collected  to  establish  a  $2,500  "sinking  fund"  to  be 
used  in  the  event  the  Bureau  was  liquidated.i^  This  fund  was  utilized  one  year 
later  when  all  contracts  were  terminated  and  the  Bureau  was  abolished. i' 

The  resolution  creating  the  Pierce  County  Bureau  had  authorized  the  issu- 
ance of  supplemental  contracts  for  non-work-related  injuries  and  sickness,  and 
this  added  feature  apparently  made  contract  practice  more  profitable  to  the 
Pierce  County  Society,  because  this  Bureau  continued  operations  until  1933, 
when  it  was  expanded  to  become  the  Pierce  County  Medical  Plan. is 

The  relationship  between  independent  contract  practitioners  and  fee-for-serv- 
ice physicians  remained  relatively  stable  during  the  1920's.  Most  individuals 
could  afford  fees  charged  by  private  physicians  and,  thus,  while  contract  prac- 
titioners maintained  a  stable  constituency,  large  numbers  of  people  were  not 
attracted  to  contract  plans  offered  by  employers  and  independently.  This  re- 
duction in  competition  brought  about  a  reduction  in  medical  society  concern. 
Editorial  attacks  by  IVorthivest  Medicine,  long  a  foe  of  contract  practice,  began 
to  decrease  and,  in  1929,  the  subject  was  not  treated  once  in  the  journal. ^^ 

With  the  arrival  of  the  Depression,  however,  purchasing  power  was  reduced, 
contract  plans  again  became  attractive,  physicians'  earnings  were  reduced,  and 
the  threat  of  contract  practice  was  once  again  perceived  by  organized  medi- 
cine. Medical  societies  began  to  reconsider  means  of  controlling  or  eliminating 
this  alternative  mode  of  health  care  delivery.  As  a  result  of  legislative  sanc- 
tion in  the  Medical  Aid  Act,  and  five  years  of  organized  apathy  on  the  part  of 
the  societies,  however,  contract  practice  had  become  an  entrenched  institution 
in  the  Northwest.  In  July,  1930,  the  editor  of  Northwest  Medicine  concluded 
that  the  medical  profession  would  have  to 

".  .  .  face  the  fact  that  (contract  practice)  is  an  established  procedure  and 
should  unite  in  some  method  for  its  equitable  control  and  regulation."  20 

Initially,  the  societies  proposed  legislative  control  and  regulation  of  contract 
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practice.  Proposals  included  legislation  that  would  (1)  limit  the  number  of  pa- 
tients which  any  hospital  or  doctor  could  care  for,-^  (2)  make  it  a  misde- 
meanor to  employ  soliciters  or  utilize  any  other  "irregular  means"  to  attract 
patients,-^  (3)  incorporate  the  American  Medical  Association  Code  of  Ethics 
(which  made  contract  practice  unethical  if  it,  among  other  things,  "interfered 
with  reasonable  competition  in  the  community"  or  "prevented  the  free  choice 
of  a  physician  by  the  patient")  into  state  licensing  standards,'*"  and  (4)  bring 
medical  contracts  within  the  jurisdiction  and  supervision  of  the  insurance 
commissioner.24 

Despite  active  lobbying,  legislative  action  was  not  forthcoming.  Contract 
practice  continued  to  grow  in  popularity  and  coverage,  fee-for-service  incomes 
were  dwindling,  and  society  officials  again  began  to  consider  the  possibility  of 
society-sponsored  contract  practice.  In  1932,  the  Pierce  County  Medical  Society 
enlarged  coverage  and  limited  exclusions  under  Industrial  Service  Bureau  con- 
tracts and  established  the  Pierce  County  Medical  Service  Plan.^s 

In  King  County,  agitation  for  the  re-creation  of  a  society-sponsored  contract 
plan  increased  and,  on  April  3,  1933,  less  than  one  month  after  society  mem- 
bers had  met  to  hear  the  editor  of  the  Journal  of  the  American  Medical  Asso- 
ciation blast  this  form  of  health  care  delivery,  the  Articles  of  Incorporation  of 
the  King  County  Medical  Service  Corporation  were  adopted.-'^ 

The  Society  plan  centered  around  the  creation  of  two  separate  entities.  The 
Service  Corporation  became  the  legal  entity  and  administrator  of  the  plan.  It 
was  established  as  a  non-profit,  charitable  corporation.  It  had  no  capital  stock, 
and  its  members  could  receive  no  compensation  for  services  rendered.  If  the 
Corporation  was  liquidated,  its  assets  would  revert  to  the  county  medical  so- 
ciety for  charitable  purposes.-"  The  primary  functions  of  the  Corporation 
would  be  to  secure  contracts  with  employers  and  employee  groups,  to  make  ar- 
rangements with  physicians  for  providing  the  services  to  the  subscribers,  to 
collect  premiums  and  to  compensate  physicians  for  services  rendered. ^s  While 
the  Corporation  was  to  be  prepaid,  the  physician  was  not.  Compensation  to  the 
doctor  was  to  be  based  on  his  "usual  and  customary"  (defined  as  "median") 
charges  for  the  particular  service  rendered.  Thus,  with  slight  modification,  the 
fee-for-service  system  remained  intact  under  the  society  plan. 

The  King  County  Medical  Sei'vice  Bureau  was  established  as  an  unincorpo- 
rated association  of  all  physicians  who  had  service  agreements  with  the  Corpo- 
ration. The  Bureau  was  to  promulgate  by-laws  governing  member  conduct, 
would  approve  or  disapprove,  through  its  Board  of  Trustees,  applications  for 
Bureau  membership,  and  had  the  power  to  revoke  this  membership,  which 
would  automatically  terminate  the  member's  service  agreement  with  the  Corpo- 
ration. The  Bureau  trustees  were  also  to  act  in  an  advisory  capacity  to  the 
Corporation  trustees  in  dealing  with  such  matters  as  premium  rate  schedules 
and  contract  coverages  and  exclusions.^a 

It  will  be  noted  that,  as  the  plan  is  structured,  the  Corporation  is  an  inde- 
pendent entity  and  is  not  related  either  to  the  Society,  the  Bureau  or  the  inde- 
pendent physicians.  The  Corporation  exercises  no  direction  or  control  over  par- 
ticipating physicians  (this  is  the  function  and  purpose  of  the  Bureau),  and 
purports  to  be  the  "agent"  rather  than  the  "employer"  of  the  doctors.  The  evi- 
dent purpose  of  this  scheme  is  to  immunize  the  Corporation  from  liability  for 
acts  or  omissions  of  individual  participating  physicians.^" 

King  County  Medical  was  enthusiastically  received  by  the  public  from  the 
beginning.  In  1935,  30,000  persons  were  covered,  and  10,000  additional  subscri- 
bers had  enrolled  by  1940.^1  During  this  period,  the  Society  was  successful  in 
inducing  many  doctors  into  either  cancelling  their  independent  contracts  or 
transferring  them  to  the  corporation.  In  1933,  the  Society  modified  its  by-laws 
to  provide  for  "censure,  suspension  or  expulsion"  of  any  physician  who  en- 
gaged in  contract  practice  without  the  specific  approval  of  the  Society. ^2 
This  action  gave  King  County  Medical  a  secure  monopoly  in  the  field,  and  the 
Corporation  consequently  prospered  in  the  years  immediately  preceding  World 
War  II. 

The  outbreak  of  the  Second  World  War  resulted  in  the  rapid  growth  of  de- 
fense industries  in  the  Puget  Sound  area.  King  County  Medical's  securing  of 
contracts  in  these  industries  and  with  government  agencies  substantially  raised 
the  number  of  subscribers  during  this  period.  At  the  same  time,  creation  and 
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successful  operation  of  industry-sponsored  health  care  plans,  such  as  the  Kai- 
ser Corporation's  "Permanente"  plan,  was  seen  by  some  Society  members  as  a 
potential  threat  to  physician-sponsored  plans,  and  the  perceived  threat  was 
met  by  broader  and  more  flexible  interpretation  of  existing  contract  provisions. 

At  the  end  of  World  War  II,  King  County  Medical  was  firmly  established 
and  financially  secure,  and,  despite  the  loss  of  20,000  subscribers  because  of  de- 
fense plant  lay-offs,  approximately  70,000  persons  retained  coverage.^s 

During  this  same  period,  society-sponsored  medical  plans  were  springing  up 
nationwide,  and  plan  ofiicials  began  to  foresee  the  need  of  a  national  organiza- 
tion to  act  as  a  clearing  house  for  exchange  of  information  and  experience,  to 
coordinate  the  activities,  operations  and  contracts  of  member  plans,  and  to  ar- 
range transferability  agreements  between  member  plans  to  provide  for  subscri- 
bers who  moved  out  of  their  coverage  areas.  In  1946,  Associated  Medical  Care 
Plans,  Inc.  was  organized,  and  standards  of  structure  and  performance  of  doc- 
tor-sponsored plans  were  immediately  set  forth.  Some  of  these  standards  were 
as  follows : 

1.  The  plans  had  to  have  the  continued  approval  of  either  the  State 
medical  societies  or  the  county  medical  societies  by  which  they  were  estab- 
lished. 

2.  The  plans  could  not  attempt  to  provide  physicians  directly  for  their 
members  and  could  not  determine  the  quality  of  medical  services  rendered. 

3.  Plan  members  had  to  be  given  free  choice  of  any  participating  physi- 
cian, and  the  personal  relationship  between  patient  and  physician  was  not 
to  be  abridged  in  any  way. 

4.  If  service  benefits  were  to  be  provided,  the  plans  had  to  have  partici- 
pation by  at  least  51%  of  the  practicing  physicians  in  the  plan  area.^* 

If  a  society-sponsored  plan  met  these  and  other  requirements,  it  would  qual- 
ify for  membership  in  the  Association.  Association  membership  would  enable 
the  plan  to  enter  into  a  nationwide  transferability  agreement,  and  would  pro- 
vide a  source  for  information  derived  from  the  experiences  of  similar  plans 
around  tlie  country.  A  member  plan  would  also  be  entitled  to  use  centrally 
prepared  promotional  literature,  and  could  display  the  Association's  oflieial 
symbol — a  blue  shield. 

As  doctor-sponsored  plans  began  to  comply  with  these  requirements,  control 
by  medical  societies  over  technically  independent  plans  was  solidified.  Termina- 
tion of  physician  or  society  support  would  mean  termination  of  Blue  Shield 
certification,  termination  of  benefit  transferability,  and  a  corresponding  loss  of 
consumer  and  employer  identification  and  appeal.  Thus,  if  contract  practice  be- 
came as  unattractive  to  society  members  as  it  had  become  in  King  County  in 
1925,  the  society  could  quietly  drop  its  support  of  the  plan,  which  would  con- 
tribute greatly  to  the  plan's  downfall. 

Blue  Shield  medicine  did  not,  however,  lose  its  appeal,  and  King  County 
Medical,  as  well  as  the  Association's  successor,  the  National  Association  of 
Blue  Shield  Plans,  continued  to  function  successfully  in  the  post-war  years. 

It  was  during  these  early  post-war  years  that  King  County  Medical  wit- 
nessed the  birth  of  its  greatest  threat,  when  Group  Health  Cooperative  of 
Puget  Sound  was  organized.  The  Cooperative  utilized  a  combination  of  prepaid 
medical  care  contracts  and  group  practice,  with  services  furnished  at  its  own 
hospital  and  outlying  clinics.  The  result  was  a  form  of  health  care  delivery 
that  organized  medicine  had  long  opposed,  competing  directly  and  strongly 
with  organized  medicine's  own  plan.  In  an  attempt  to  force  Group  Health  to 
discontinue  its  attempts  to  secure  contracts  from  employee  groups  in  indus- 
tries, the  King  County  Society,  acting  pursuant  to  the  rules  it  had  adopted  in 
1933,  expelled  from  membership  all  physicians  associated  with  the  Cooperative. 
Group  Health  commenced  an  action  against  the  Society,  the  Corporation  and 
the  Bureau,  and  in  1951  the  Washington  State  Supreme  Court  held  that  the 
actions  of  the  Society  were  in  violation  of  the  restraint-of-trade  provisions  of 
the  State  Constitution,  ordered  the  Society  to  admit  Group  Health  physicians 
to  membership,  and  directed  it  to  cease  other  discriminatory  practices  against 
the  Cooperative  and  its  physicians.^s 

The  Group  Health  decision  ended  the  monopoly  King  County  Medical  had 
enjoyed  since  the  late  1930's,  and  the  Corporation  was  forced  to  liberalize  its 
policies  in  order  to  compete  with  the  Cooperative.  Salary  limitations  for  sub- 
scribers were  raised,  individual  or  non-group  contracts  were  offered  for  the 
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first  time,  medical  and  surgical  benefits  were  increased,  and  a  fairly  intensive 
public  relations  program  was  begun. ^e 

These  policy  changes  contributed  to  a  growth  in  subscribers.  From  70,000  in 
1945,  the  numlier  of  contracts  jumped  to  130,000  in  1950,^'  and,  in  January, 
1958,  226,629  persons  were  covered.^- 

This  growth  in  subscribers  has  leveled  out  in  recent  years.  As  of  August  1, 
1972,  approximately  235,000  persons  were  subscribers.^a  Correspondingly,  out  of 
2,019  practicing  society  members  in  King  County,  1,553  are  currently  members 
of  the  Bureau.'"' 

From  a  position  of  early  opposition  to  contract  practice,  medical  societies  in 
this  state  have  entered  and  have  periodically  attempted  to  monopolize  the 
field.  Where  early  medical  societies  used  coercive  tactics  under  the  banner  of 
medical  ethics  to  eliminate  all  forms  of  contract  practice,  their  successors  in 
interest  have  used  the  same  tactics,  under  the  same  banner,  to  eliminate  all 
forms  of  contract  practice  other  than  those  forms  controlled  by  the  societies. 
The  war  goes  on,  and  the  focus  of  this  paper  will  now  shift  to  organized  medi- 
cine's principal  adversary  on  the  modern  battleground. 

Section  B.— Prepaid  group  practice  and  the  development  of  Group 
Health  Cooperative  of  Puget  Sound 

While  contract  practice  was  seen  by  many  as  a  panacea  that  would  alleviate 
the  high  fees  the  individual  was  required  to  pay  for  medical  care,  others  felt 
that  reduction  in  medical  costs  could  be  achieved  only  by  a  restructuring  of 
the  methods  of  health  care  delivery  that  would  eliminate  or  reduce  in  empha- 
sis the  prevailing  professional  pattern  of  individual  practice. 

Under  this  pattern,  patients  choose  individual  practitioners  to  perform  indi- 
vidual services  for  individual  fees.  There  is  no  centralization  or  organization 
of  functions  from  the  professional  standpoint  and,  if  the  patient  selects  differ- 
ent physicians  at  different  times,  there  is  no  method  by  which  his  complete 
medical  history  can  be  readily  discovered.  Unless  the  patient  fully  reveals  all 
previous  contacts  with  the  profession  to  his  current  physician,  the  history 
eventually  pieced  together  may  be  incomplete  or  inaccurate,  and  the  chances 
for  duplicative  or  conflicting  diagnosis  or  treatment  is  increased. 

The  basic  truth  is  that  the  pattern  of  individual  practice  is  inefiicient,  and 
the  increase  in  costs  attributable  to  this  inefficiency  is  borne  directly  by  the 
patient  or  his  insurer,  regardless  of  which  method  of  payment  is  utilized.^ 

Many  observers  today  and  in  the  past  have  concluded  that  much  of  this 
inefficiency  could  be  eliminated  through  increased  recognition  and  use  of  the 
concept  of  "group  practice".  Under  this  system,  physicians  practice  not  individ- 
ually but  in  teams,  utilizing  centralized  and  coordinated  flies  and  medical  rec- 
ords, office  personnel,  and  diagnostic  and  treatment  facilities.  The  general  idea 
is  that  the  individual  who  is  in  need  of  medical  attention  is  encouraged  to  rely 
upon  one  clinic  where  his  complete  medical  history  is  readily  available,  where, 
because  of  increased  opportunity  for  consultation  between  specialists  and  gen- 
eralists  within  the  group,  incomplete,  inaccurate  or  inconsistent  diagnosis  is 
unlikely,  and  where  the  chances  of  duplicative  or  conflicting  treatment  are 
minimal. 

Because  of  this  organization  and  because  of  the  elimination  of  duplication  of 
necessities  such  as  office  equipment,  office  help  and  office  space,  the  cost  of  de- 
liverying  medical  care  is  reduced  and  the  quality  of  the  care  delivered  is  argu- 
ably increased.  Tliese  benefits  can  be  and  are  passed  on  to  the  recipient.^ 

The  highest  hurdle  faced  by  promoters  of  group  practice  has  been  the  oppo- 
sition of  organized  medicine.  A  physician  desiring  to  join  a  group  must 
necessarily  sacrifice  some  professional  freedom.  He  must  conform  to  rules  of 
office  practice,  is  subjected  to  increased  peer  observation  and  review,  cannot  vary 
his  office  hours  without  permission  of  other  group  members,  must  share  control 
of  his  patients  with  other  physicians,  and  is  often  responsible  for  treatment  of 
patients  not  his  own.  Medical  societies  have  traditionally  defended  the  mainte- 
nance of  professional  freedom,  and  any  practice  which  tends  to  reduce  this 
freedom  has  met  with  stringent  opposition.  Group  practice  also  limits  the  pa- 
tient's choice  of  physician  because,  if  the  benefits  seen  in  this  system  are  to 
be  realized,  he  must  confine  his  utilization  of  medical  care,  insofar  as  possible, 
to  one  group.  The  right  of  a  patient  to  a  free  choice  of  physician  enjoys  a 
prominent  position  on  any  list  of  society  priorities,  and  any  practice  infringing 
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this  right  has  consequently  been  opposed. 

Despite  this  opposition,  however,  the  group  practice  method  has  been  consist- 
ently promoted  as  a  means  of  improving  the  quality  and  reducing  the  high 
costs  of  medical  care  created  by  the  lack  of  organization  inherent  in  individual 
practice.^ 

The  idea  is  not  a  new  one.  In  the  latter  part  of  the  nineteenth  century,  the 
]\Iayo  brothers  utilized  the  concept  in  the  development  of  their  clinic  in  Roches- 
ter, Minnesota.*  Wliile  this  clinic  continued  to  utilize  the  fee-for-serviee  sys- 
tem as  the  method  of  payment,  fees  charged  were,  and  still  are,  considerably 
lower  than  those  charged  for  similar  treatment  from  physicians  of  similar  rep- 
utation on  an  individual  basis.^ 

One  of  the  first  attempts  to  combine  the  benefits  of  group  and  contract  prac- 
tice was  initiated  in  the  state  of  New  York  by  the  Endicott  Johnson  Coriwra- 
tion  in  lOlS.^  The  Corfwration  contracted  with  physicians  engaged  in  group 
practice  to  provide  comprehensive  health  services  to  its  employees  for  fixed 
prepaid  rates,  and  underwrote  the  establishment  of  clinics  where  centralized 
records  could  be  kept  and  where  diagnostic  and  treatment  facilities  could  be 
run."  The  program  was  administratetl  and  financed  completely  by  the  Corpora- 
tion, and  no  deductions  were  made  from  employee  wages.s 

The  success  of  the  Endicott  John.son  program  inspired  the  development  of 
similar  programs  in  other  parts  of  the  country.  In  1929,  Doctors  Donald  E. 
Ross  and  H.  Clifford  Loos  established  a  group  practice  clinic  and  entered  into 
a  contract  to  render  medical  and  surgical  care  to  employees  of  the  Los  Angeles 
city  water  department.^  This  plan  was  a  great  success  and  it  set  precedents 
for  other  plans  by  its  development  of  satellite  community  clinics  that  were 
t^elf-sustaining  but  were  affiliated  with  a  main  clinic  that  was  used  for  more 
complicated  treatments.^'^ 

As  prepaid  group  practice  plans  began  to  proliferate,  they  produced  some 
benefits  that  began  to  be  noticed  by  leaders  in  health  and  health-related  pro- 
fessions. In  1927,  some  of  these  leaders  formed  the  Committee  on  the  Cost  of 
:Mf"Jical  Care  to  study  the  problem  of  expenses  to  the  patient  and  the  provider. 
During  the  next  five  years,  the  Committee  issued  twenty-five  major  reports. ^i 
As  a  result  of  its  investigations  during  these  years,  the  Committee  reached 
four  general  conclusions.  As  summarized  by  a  committee  member,  these  conclu- 
sions were : 

1.  IMedical  services  should  be  more  largely  furnished  by  groups  of  physi- 
cians and  related  practitioners,  so  organized  as  to  maintain  high  standards 
of  care  and  to  retain  the  personal  relations  between  patients  and  physi- 
cians. 

2.  The  costs  of  medical  care  should  be  distributed  over  groups  of  people 
and  over  periods  of  time. 

3.  Methods  of  preventing  disease  should  be  more  extensively  and  more 
effectively  applied,  as  measures  both  of  service  and  economy,  and  should 
be  so  financed  as  to  minimize  the  economic  deterrents  to  their  extention. 

4.  The  facilities  and  services  for  medical  care  should  be  coordinated  by 
appropriate  agencies  on  a  community  basis.^- 

The  American  Medical  Association-endorsed  minority  report  charged  that 
prepaid  group  practice  w-as  ".  .  .  wasteful,  inimical  to  the  best  interest  of  the 
doctor-patient  relationship,  an  exploitation  of  the  physician,  and  a  threat  that 
the  quality  of  care  would  deteriorate."  ^^  Innovations,  as  outlined  above,  would 
have  the  support  of  organized  medicine  oiili/  if  implementation  was  completely 
under  physician  control,  and  any  attempt  to  create  consumer-sponsored  prepaid 
group  practice  plans  would  I)e  considered  unethical. ^-^ 

Despite  the  A.  M.  A.  position,  the  efficiency  and  success  of  these  plans  was  a 
proven  reality,  and  the  concept  of  consumer  sponsorship  of  such  plans  was  ap- 
parently an  idea  whose  time  had  arrived. 

The  father  of  and  chief  early  missionary  for  consumer-sponsored  prepaid 
group  practice  w^as  Dr.  Michael  A.  Shadid.  In  1929.  Dr.  Shadid  convinced  a 
group  of  farmers  in  Elk  City,  Oklahoma  that  they  should  form  an  organiza- 
tion, similar  to  the  cotton  and  supply  cooperatives  with  which  they  were  fa- 
miliar, and  sell  shares  at  $50  each  to  raise  money  to  finance  construction  of  a 
new  hos})ital  for  the  area.'^s  Each  shareholder  would  be  entitled  to  medical 
care  at  discount  rates,  and  a  stable  clientele  w^ould  enable  the  hospital  to  at- 
tract a  permanent  staff  of  generalists  and  specialists  who  would  be  compen- 
sated on  a  salary  basis. 
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The  idea  initially  caught  fire,  and  the  Elk  City  Community  Hospital  Associa- 
tion was  formed.  Concurrently,  Dr.  Shadid  was  stripped  of  his  membership  in 
the  county,  state  and  national  medical  associations,  rumor  campaigns  were  ' 
begun,  physicians  who  indicated  a  desire  to  join  the  Elk  City  cooperative  expe- 
rienced unusual  difficulty  in  passing  state  licensing  examinations,  and  proceed- 
ings were  begun  to  revoke  Dr.  Shadid's  license  to  practice  in  Oklahoma. 

As  a  result  of  this  harassment,  membership — and  funds — began  to  dwindle. 
Dr.  Shadid  was  forced  to  borrow  on  his  life  insurance  policy  to  obtain  funds 
to  finance  completion  of  construction  of  the  hospital  building.  Finally,  in  1931, 
the  structure  was  completed  and  the  cooperative  was  ready  for  business. i" 

The  first  years  of  operation  were  precarious  ones  for  the  Elk  City  planners. 
Soon  after  the  hospital  began  to  function,  Association  members  concluded  that 
the  original  discount  system  was  impractical,  and  it  was  replaced  with  a  dues 
system  that  would  entitle  members  to  receive  medical  and  surgical  care  at  the 
hosiiital  without  additional  costs,  and  to  extra  services  such  as  house  calls  and 
dental  care  for  minimum  additional  fees.^^ 

After  a  slow  .start,  the  idea  once  again  began  to  gain  some  acceptance  in  the 
community.  By  1934,  six  hundred  families  were  subscribers,  supporting  a  staff 
consisting  of  Dr.  Shadid,  four  specialists  and  a  dentist. i^  In  that  same  year, 
the  capital  membership  charge  was  increased  from  .$50  to  $100,  and  the  Farm- 
ers Union  agreed  to  sponsor  and  underwrite  the  association. ^o  it  appeared  to 
Dr.  Shadid  and  others  that  financial  stability  of  the  newly  re-named  Farmers' 
Union  Cooperative  Ho.spital  Association  would  now  be  assured. 

The  medical  societies  had  not  yet,  however,  conceded  defeat.  A  campaign  of 
organized  harassment  was  directed  against  the  cooperative  for  the  next  twenty 
years,  and  did  not  subside  until  a  settlement,  induced  in  lax-ge  part  by  the 
Group  Health  decision  of  the  "Washington  Supreme  Court,  of  a  suit  brought  by 
the  association  against  the  societies  was  agreed  to  in  the  early  1950"s.2i 

The  continuing  controversies  in  Elk  City,  Oklahoma  attracted  interest  in  the 
nation's  press,  especially  in  farm  papers,  medical  society  publications  and  coop- 
erative news  bulletins.  Community  leaders  around  the  country  began  to  discuss 
the  practicability  of  consumer-sponsored  prepaid  group  practice  as  a  potential 
solution  to  problems  of  health  care  cost  and  availability  in  their  own  areas. 
Dr.  Shadid  helped  to  fan  this  interest  by  speaking  to  audiences  around  the  na- 
tion al)out  the  experiences  of  the  Elk  City  planners  in  particular  and  about 
the  benefits  of  prepaid  group  practice  plans  in  general.  While  attending  a  re- 
gional cooperative  meeting  in  California  in  1945,  Dr.  Shadid  met  and  talked 
with  Mr.  Robert  Mitchell,  educational  director  of  the  Pacific  Supply  Coopera- 
tive, a  farmer's  co-op  based  in  eastern  Washington.— 

Mitchell  and  Mr.  Addison  Shoudy,  a  representative  of  the  Puget  Sound  Coop- 
erative, a  buyer's  co-op  based  in  Seattle,  had  been  interested  in  the  subject  of 
cooperative  medicine  since  the  topic  was  discussed  at  a  meeting  both  had 
attended  in  Portland  in  1941.23  During  World  War  II,  the  two  had  distributed 
questionnaires  to  respondents  in  rural  communities  throughoiit  Washington 
State  to  ascertain  the  desire  for  cooperative  hospitals  such  as  the  one  in  Elk 
City.  The  response  had  been  affirmative  and,  consequently,  at  the  1945  meeting, 
Mitchell  arranged  a  speaking  tour  of  the  Northwest  by  Dr.  Shadid  to  be  spon- 
sored by  the  two  cooperatives  mentioned  above  and  the  Washington  State 
Grange.-^ 

The  original  purpose  of  this  tour  was  to  arouse  interest  among  farm 
groups  in  eastern  Washington,  but,  because  Puget  Sound  Co-op  had  a  number 
of  stores  in  the  outlying  areas  of  Seattle,  and  because  some  of  the  leaders  of 
the  State  Grange  lived  in  Seattle,  a  visit  to  the  Queen  City  was  scheduled.^s 

Dr.  Shadid's  visit  to  Seattle  ai'oused  the  interest  of  urban  based  groups  such 
as  the  Aero  Mechanic's  Union  (Local  751  of  the  International  Association  of 
Machinists)  -"  and,  following  the  tour,  an  organizing  committee  was  created 
consisting  of  members  of  various  groups  including  the  Aero  Mechanic's  Union, 
the  State  Grange,  and  the  Puget  Sound  Cooperative.^^ 

The  initial  goals  of  this  committee  were  (1)  the  internal  organization  and 
incorporation  of  a  medical  cooperative,  and  (2)  the  purchase  or  construction 
of  a  hospital  to  provide  medical  treatment  to  cooperative  members.  The  com- 
mittee met  throughout  the  latter  part  of  1945,  and  on  December  28  of  that 
year,  the  Articles  of  Incorporation  of  Group  Health  Cooperative  of  Puget 
Sound  were  filed.^s 
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As  noted  above,  the  initial  efforts  of  G.  H.  C.  were  directed  toward  tlie  crea- 
tion of  a  cooperative  liospital,  and  initial  attempts  were  made  to  purchase  a 
government-built  wartime  hospital  in  suburban  Renton,  Washington.  A  mem- 
bership drive  had  begun  prior  to  incorporation  and,  by  the  end  of  1945,  four 
hundred  families  had  pledged  $100  each  for  capital  expenditures  on  the  faith 
that  a  plan  could  be  successfully  organized. =9  A  bid  of  $125,000  for  the  Renton 
hospital  was  submitted  to  and  rejected  by  the  Bureau  of  Community  Facilities 
of  the  Federal  Works  Agency, 3°  and,  in  early  1946,  Group  Health  began  for 
the  first  time  to  consider  the  possibility  of  purchasing  or  constructing  a  hospi- 
tal in  the  city  of  Seattle. 

One  of  the  few  independent  organizations  engaging  in  contract  practice  in 
King  County  that  survived  the  continued  harassment  of  the  County  Medical 
Society  was  the  Medical  Security  Clinic  in  Seattle.  The  Clinic  had  prospered 
in  recent  years  due  to  the  war-caused  shortage  of  doctors  in  the  area  and  ffs 
assets  in  1946  included  the  55-bed  St.  Luke's  Hospital  on  Capitol  Hill  in  Seat- 
tle, leased  offices  in  the  Securities  Building  in  downtown  Seattle  (which 
housed  clinical  facilities),  equipment  needed  to  operate  the  clinic  and  hospital, 
and  17,000  outstanding  contracts  to  provide  medical  services.^i  Convinced  that 
the  end  of  hostilities  would  result  in  the  economic  collapse  of  the  city,  the 
original  lay  owners  had  sold  the  clinic  and  hospital  to  the  physicians  of  the 
staff.32 

G.  H.  C.  needed  physicians  to  implement  its  plans  and,  because  of  medical 
society  restrictions,  initial  attempts  to  recruit  practicing  doctors  in  the  commu- 
nity wei-e  unsuccessful. 23  Once  physicians  were  recruited,  clinical  and  hospital 
facilities  would  be  needed  because  Group  Health  doctors,  ineligible  for  society 
membership  under  the  latter's  1933  rules,  would  be  denied  staff  privileges  at 
all  other  hospitals  in  the  county.  0\ATiers  of  the  Medical  Security  Clinic  had 
limited  assets  readily  available,  and  felt  that  expansion  of  facilities  and  cover- 
age would  be  necessary  to  insure  the  Clinic's  survival.  The  Clinic  was,  conse- 
quently, interested  in  overtures  made  by  any  group  considering  its  purchase. 

In  the  early  summer  of  1946,  G.  H.  C.  first  began  to  consider  purchase  of 
the  Medical  Securities  Clinic  and,  pursuant  to  a  resolution  adopted  at  the  June 
7,  1946  meeting  of  the  Board  of  Trustees,  negotiations  between  the  two  organi- 
zations commenced.34  These  negotiations  were  carried  on  for  approximately  six 
months  and,  on  November  8,  1946,  Group  Health  agreed  to  purchase  the  assets, 
business  and  properties  of  the  Clinic  for  $199,995.35  The  financial  condition  of 
G.  H.  C.  at  the  time  of  purchase  can  be  demonstrated  by  noting  that,  because 
no  lending  institution  would  consider  a  loan  to  the  Cooperative  at  this  time, 
some  Board  members  had  to  sign  notes  secured  by  mortgages  on  their  own 
properties  to  finance  tender  of  the  $20,000  down  payment. 36 

In  conjunction  with  the  acquisition.  Security  Clinic  physicians  contracted  to 
render  professional  services  to  Cooperative  members,  G.  H.  C.  undertook  to 
service  existing  Security  Clinic  contracts,  and  one  of  the  former  physician- 
owners  of  the  Clinic  was  appointed  Medical  Director  of  the  Cooperative." 

Thus,  by  the  end  of  1946,  Group  Health  had  hospital  and  clinical  facilities,  a 
staff  of  sixteen  doctors,  and  17,000  service  contracts  in  addition  to  the  four 
hundred  charter  pledge  members.  On  January  1,  1947,  Group  Health  Coopera- 
tive of  Puget  Sound  officially  began  operations.3s 

In  order  to  comply  with  the  terms  of  the  purchase  agreement,  Group  Health 
had  to  raise  $40,000  by  the  end  of  March,  1948.39  It  was  contemplated  that 
sale  of  new  memberships  would  produce  these  funds,  but  membership  expan- 
sion during  the  first  year  of  operation  was  disappointing.  The  Board  had  dis- 
coimted  the  use  of  aggressive  sales  techniques  and  instead  initially  relied  upon 
existing  members  to  induce  other  people  to  join.  During  1947,  the  Cooperative 
secured  only  642  new  members-*"  and,  while  this  represented  a  160%  increase 
in  growth,  expansion  would  have  to  be  at  a  faster  rate  if  G.  H.  C.  was  to 
meet  its  obligations  to  the  vendors  and  to  its  existing  members. 

Consequently,  in  January,  1948,  the  management  engineering  firm  of  Ward, 
Fish  and  DeForest  was  hired  to  analyze  the  market,  develop  a  list  of  pros- 
pects, conduct  a  direct  membership  campaign,  and  aid  in  selecting  and  training 
a  staff  of  salesmen.'*! 

The  campaign  was  effective.  In  tlie  first  three  months  of  1948.  694  new  mem- 
bers were  secured  and,  by  the  end  of  that  year.  Group  Health  had  1787  new 
enrollees.42  The  campaign  was  also  expensive.  Up  to  this  time,  all  funds  col- 
lected through  sale  of  memberships  were  allocated  to  the  Cooperative's  capital 
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account.  Partly  in  response  to  expenses  incurred  in  the  1948  drive,  G.  H.  C. 
began,  in  June  of  tliat  year,  to  allocate  a  portion  of  the  incoming  proceeds  to 
an  "entrance  fee  income"  acconnt.^^ 

.Meml)ership  enrollment  continued  to  increase  ratlier  dramatically  in  the 
early  years.  1127  members  were  added  in  1949  and,  by  March,  1951,  there  were 
C017  cooperative  memlfers.'^  Since  that  time,  however,  membership  has  in- 
creased at  a  more  controlled  rate.  Continuing  growtli  is  necessary  for  the 
efficient  operation  of  organizations  such  as  G.  H.  C.  Without  additions  of 
younger  members,  the  average  age  of  the  total  enrolled  population  would  in- 
c•rea^■e.  Since  older  members  tend  to  utilize  services  more  often  than  younger 
ones,  average  cost  of  treatment  per  enrollee  would  increase.  On  the  other 
hand,  too  much  growth  would  overtax  existing  facilities  and  result  in  a  reduc- 
tion in  quality  of  care  to  all  enroUees  or  expansion  of  facilities  and  costs.'^ 
Consequently,  since  the  early  1950's,  the  Cooperative  has  attempted  to  main- 
tain an  annual  growth  rate  of  1*}%^^  This  rate  insures  a  sufficient  inflow  of 
new  members  and  gives  G.  II.  C.  a  basis  for  estimating  recruiting  needs  and 
facilities  expansions.  This  growtli  rate  has  been  fairly  accurately  realized  in 
recent  years,  resulting  in  the  addition  of  90,000  members  in  the  last  eight 
years.^^'  As  of  February,  1972,  the  Cooperative  was  serving  over  150,000  per- 
sons in  the  metropolitan  Seattle  area.^s 

Approximately  50%  of  all  current  enrollees  are  cooperative  members  and 
their  families.  Approximately  40%  of  the  subscril)ers  are  enrolled  under  group 
contracts  negotiated  with  their  employers  or  unions.  The  remaining  enrollees 
are  former  group  subscribers  who  have  left  their  groups,  are  no  longer  eligible 
for  cooperative  membership  application  (primarily  because  of  age)  and  are 
consequently  covered  tb.rough  a  "group  conversion"  plan.'" 

The  1972  operating  budget  for  the  Cooperative  was  .'?27  million.  Plant  and 
equipment  facilities  and  investments  now  exceed  $18  million.  Facilities  include 
a  302  bed  hospital  located  on  the  original  site  of  the  Medical  Securities  Clinic 
ho.spital,  and  seven  outpatient  clinics  located  throughout  the  Puget  Sound 
area.-^'" 

Group  Health  currently  employs  over  1,200  persons  •''i  and  maintains  a  staff 
of  approximately  140  pliysicians.'^-  The  staff  is  organized  into  six  basic  sec- 
tions. Each  section,  as  well  as  each  satellite  clinic,  elects  a  chief  who  is  re- 
sponsible for  medical  treatment  within  his  section  or  clinic.  These  chiefs  sit  on 
the  Executive  Committee,  which  is  the  main  administrative  and  policy-making 
body  of  the  staff.  The  Committee  elects  a  Chief  of  Staff  who  serves  for  a  three 
year  term,  and  sits  as  a  nonvoting  member  of  the  Board  of  Trustees.  All  mat- 
ters of  medical  care  are  dealt  with  exclusively  by  the  staff,  and  staff  physi- 
cians serve  as  voting  memiiers  on  all  Board  committees.^s 

The  staff  contracts  with  the  Board  to  provide  all  medical  services  for  fixed 
prepaid  rates.  Negotiations  are  conducted  each  year  in  the  Joint  Conference 
Committee,  which  consists  of  three  Board  members  and  three  members  of  the 
Executive  Committee.  The  physicians  are  compensated  by  a  "capitation" 
meihod  of  payment  (i.e.  the  staff  agrees  to  render  all  .services  for  "X"  dollars 
per  month  per  enrollee).  The  capitation  dollar  value  and  the  physician/ 
member  ratio  (currently  set  at  one  physician  for  every  1050  enrollees)  are  set 
by  bargain  each  year  in  the  Conference  Committee.''^ 

The  Cooperative  is  administered  by  the  Board  of  Trustees,  which  is  com- 
prised of  eleven  persons  elected  by  the  cooperative  membership  for  staggered 
three  year  terms.  Eight  candidates  are  nominated  by  eight  geographical  district 
member  organizations,  and  three  are  nominated  at  large  by  a  committee  com- 
posed of  one  representative  from  each  district.  The  Board  meets  monthly  and, 
in  the  interim,  operates  through  various  committees,  each  chaired  by  a  Board 
member  and  each  composed  of  co-op  members  and  staff  physicians.  The  Board 
employs  a  phy.sician  on  contract  as  Director,  v\4io  is  responsible  to  the  Board 
for  operation  of  the  total  organization.  The  Board  also  appoints  a  Hospital  Su- 
perintendent who,  in  turn,  is  supervised  by  the  Director.'''^ 

Thus,  through  comprehensive  and  intricate  organization  of  health  care  deliv- 
ery. Group  Health  Cooperative  of  Puget  Sound  has  attempted,  in  the  words  of 
the  Preamble  to  the  Cooperative's  By-Lav.-s 

a.  To  develop  some  of  the  most  outstanding  hospitals  and  medical 
centers  to  be  found  anywhere,  with  special  attention  devoted  to  preventive 
medicine. 
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b.  To  serve  the  greatest  possible  number  of  people  in  tlie  I'liget  Sound 
area  upon  the  consumers'  cooperative  plan. 

c.  To  place  matters  of  medical  practice  under  direction  of  physicians  on 
tlie  staff  employed  by  it  and  to  afford  strong  incentive  for  the  best  possi- 
ble performance  on  their  part. 

d.  To  recognize  other  employees  of  the  Cooperative  for  purposes  of 
collective  bargaining  and  to  provide  incentive,  adequate  compensation  and 
fair  working  conditions  for  them. 

e.  To  educate  the  public  as  to  the  value  of  the  cooperative  method  of 
health  protection,  and  to  promote  other  projects  in  the  interest  of  public 
health. 

The  development  of  organizations  sucli  as  Group  Health  Cooperative  of 
ruget  Sound  is  now  being  urged  in  many  quarters  as  an  approach  that  can 
remedy  many  of  the  existing  maladies  in  health  care  delivery  that  are  plagu- 
ing tl/e  American  people  in  the  lOTO's.se  If  some  form  of  Federal  legislation 
similar  to  the  programs  now  being  proposed  is  enacted  within  the  next  few 
years,  it  is  a  reasonably  safe  prediction  that  prepaid  group  practice  plans,  or 
"Health  Maintenance  Organizations"  as  these  plans  are  now  called,  will 
proliferate.'^" 

Tlie  concept  of  the  II.  M.  O.  has  not  yet,  however,  been  accepted  by  orga- 
nized medicine.  While  legal  victories  have  given,  some  Group  Health  plans 
some  degree  of  protection  from  the  harassment  tactics  of  tlie  societies/'"  the 
harassment  continues.  It  is  evident  that,  if  the  degree  of  organization  in 
health  care  delivery  pron'oters  hope  for  is  to  be  realized,  further  protection 
topic  to  which  the  remainder  of  this  paper  is  devoted. 

SECTI0^^  C — Legal  Relations  Between  Organized  Medicine  and 
Consumer-Sponsoked  Plans 

The  growth  of  consumer-sponsored  prepaid  group  practice  started  to  escalate 
when  health  planners  liegan  to  recognize  some  of  the  cost  and  quality  benefiits 
that  could  l»e  achieved  through  utilization  of  this  form  of  health  care.  Concur- 
rently, proponanats  of  more  traditional  forms  of  medical  practice  began  to 
search  for  mean.s  of  discouraging  the  development  of  consumer-sponsored 
plans.  The  possibilities  of  direct  challenges  to  the  legality  of  these  plans  were 
prominent  in  tlie  early  years,  and  a  common  law  rule  prohilsiting  corporaticms 
from  practicing  medicine  initially  appeared  to  be  one  ground  upon  which  such 
challenges  could  be  mounted.  More  pervasive  was  the  threat  tliat  medical  so- 
cieties and  .society-spon.sored  plans  could  initiate  indirect  challenges  by  utiliz- 
ing tlie  control  they  had  over  their  member  physicians.  This  section  will  deal 
first  with  the  development  and  apparent  present  status  of  the  "corporate  prac- 
tice rule".  The  remainder  of  the  section  will  be  devoted  to  indirect  challenges 
by  medical  .societies,  with  some  empha.sis  placed  upon  the  legal  protection 
group  health  planners  have  thus  far  been  able  to  secure  from  this  type  of  at- 
tack. 

THE  CORPORATE  PRACTICE  RULE 

There  existed,  and  continues  to  exi.st,  a  rule  at  common  law  that  a  corpora- 
tion may  not  engage  in  the  practice  of  law.i  The  rule  is  based  in  policy. 
Courts  participating  in  the  creation  of  the  rule  recognized  that  skill  and  profi- 
ciency in  the  practice  of  law  requires  long  years  of  specialized  study  and 
training.  The  public  was  conceded  to  have  a  vested  interest  in  the  competence 
of  attorneys  and  was,  to  this  extent,  protected  by  the  maintenance  of  pre- 
scribed standards  of  training,  education  and  ethics.  "A  corporation,  as  such", 
noted  one  judge,  "has  neither  education  nor  .skill  nor  ethics." "  It  was  felt  that 
the  privilege  of  practicing  law  was  a  personal  franchise  that  "attaches  to  the 
individual  and  dies  with  him"  and  could  not  be  made  "the  subject  of  business 
to  be  sheltered  under  the  cloak  of  a  corporation  having  marketable  shares  de- 
scendable under  rhe  laws  of  inheritance."  " 

Aside  from  feelings  that  the  right  to  practice  law  was  personal  and  fears 
that  corporations  would  be  immune  from  professional  standards,  the  rule  was 
justified  on  the  grounds  (1)  that  the  relation  between  a  client  and  an  attorney 
was  a  personal  one  involving  trust  and  confidence,  (2)  that  it  was  undesirable 
to  have  an  attorney  in  the  position  of  serving  both  a  client  and  an  employer 
whose  interests  and  policies  might  differ,  and  (3)  that  a  corporation  could  not 
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attempt  to  do  indirectly  tlirongli  agents  that  which  it  could  not  do  directly.-* 
The  rule  has  been  critized,^  but,  at  the  turn  of  the  century  and  for  thirty 
years  thereafter,  adherence  to  it  was  virtually  unanimous.*^ 

As  developed  judicially,  the  corporate  practice  rule  did  not  extend  beyond 
the  legal  profession. '^  Beginning  in  the  early  part  of  this  century,  however, 
courts  began  to  construe  medical  licensing  statutes  as  embodying  a  policy  of 
according  the  physician  and  dentist  with  the  same  professional  status  that  the 
common  law"  gave  to  the  attorney.^  Once  this  similarity  of  status  was  recog- 
nized, the  perceived  dangers  resulting  from  the  corporate  practice  of  law,  med- 
icine, and  dentistry  were  found  to  be  parallel.''  By  the  mid-1930's,  the  issue  of 
whether  a  corporation  lawfully  could,  either  directly  or  through  agents,  engage 
in  the  practice  of  medicine  was  deemed  by  most  commentators  to  be  settled.^o 

At  this  point  in  time,  the  genesis  of  an  exception  to  the  rule  appeared  to  be 
developing.  In  the  late  1930's,  the  State  of  California,  on  the  relation  of  the 
State  Board  of  Medical  Examiners,  instituted  proceedings  against  the  Pacific 
Health  Cooperative,  Inc.  (a  corporation  selling  medical  care  contracts  in  San 
Francisco),  alleging  that  Pacific  was  engaging  in  imlawful  practice.  The  trial 
court  ordered  that  Pacific  be  excluded  from  such  practice,  and  that  its  articles 
of  incorporation  be  amended  to  conform  to  the  decree.  On  appeal,  the  Califor- 
nia Supreme  Court  affirmed, ^^  but  indicated  in  dictum  that  the  corporate  prac- 
tice rule  might  not  apply  to  non-profit  corporations. 

But  a  most  obvious  and,  to  us,  fundamental  distinction  must  be  made  be- 
tween defendant  and  these  other  (non-profit)  institutions.  In  nearly  all  of 
them,  the  medical  service  is  rendered  to  a  limited  and  particular  group  as  a 
result  of  cooperative  association  through  memljership  in  the  fraternal  or  other 
association,  or  as  a  result  of  employment  l)y  some  corporation  which  has  an 
interest  in  the  health  of  its  employees.  The  public  is  not  solicited  to  purchase 
the  medical  services  of  a  panel  of  doctors ;  and  the  doctors  are  not  employed 
or  used  to  make  profits  for  stockholders.  In  almost  every  case  the  institution 
is  organized  as  a  non-profit  corporation  or  association.  Such  activities  are  not 
comparable  to  those  of  private  corporations  operated  for  profit  and,  since  the 
principal  evils  attendant  upon  corporate  practice  of  medicine  spring  from  the 
conflict  between  the  professional  standards  and  obligations  of  the  doctors  and 
the  profit  motive  of  the  corporation  employer,  it  may  well  be  concluded  that 
the  objections  of  policy  do  not  apply  to  non-profit  institutions.  This  view  al- 
most seems  implicit  in  the  decisions  of  the  courts  and  it  certainly  has  been  the 
assumption  of  the  public  authorities,  which  have,  as  far  as  we  are  advised, 
never  molested  these  authorities."  ^ 

That  same  year  a  Federal  judge  in  the  District  of  Columbia  held  that 
Group  Health  Association,  a  non-profit  corporation,  was  not  practicing  medi- 
cine in  violation  of  the  licensing  statute. i-' 

"It  is  evident  that  the  purpose  of  the  statute  was  to  protect  the  public  from 
quacks,  from  the  ignorant  and  incompetent.  Tlie  actions  of  the  plaintiff  in  no 
way  tend  to  commercialize  the  practice  of  medicine.  ...  It  is  not  in  the  busi- 
ness of  making  money  l>y  furnishing  medical  services  to  anyone  who  may  come 
along.  The  cases  cited  bearing  on  the  right  to  practice  law  are  not  closely 
analogous,  they  being  based  on  the  common  law  and  governed  by  the  courts 
independently  of  any  statute."  i* 

When  harassment  of  this  same  association  led  to  criminal  prosecution  of  the 
American  Medical  Association  and  others  under  the  Sherman  Act,  the 
defendants  attempted  to  justify  their  conduct  by  asserting  the  corporate  prac- 
tice rule.  Disposing  of  this  argument  on  appeal,  the  circuit  court  noted  that 
". . .  in  all  the  cases  w^e  have  examined  in  which  the  practice  has  been  con- 
demned, the  profit  object  of  the  offending  corporation  has  been  shown  to  be  its 
main  purpose.  .  .  ."  ^'^ 

The  corporate  practice  rule  in  its  unaltered  state  handicapped  physicians 
and  attorneys  in  their  attempts  to  set  up  their  practices  in  what  some  com- 
mentators viewed  as  the  most  economically  fea.sihle  form  of  professional 
organization.!*^  Thus,  not  surprisingly,  exceptions  to  the  rule  have  been  created. 
The  exception,  noted  above,  that  some  courts  have  recognized  for  non-profit 
corporations  is  one  example.  Another  is  the  enactment,  l)eginning  in  the  late 
1930's  and  early  1940*s  ^^  of  legislation  expressly  authorizing  the  practice  of 


See  footnotes  at  end  of  article. 


1609 

prepaid  group  medicine  1)V  non-profit  organizations,  whether  they  were  incorpo- 
rated or  not.is  A  tliird  example  is  the  enactment  of  "professional  service  cor- 
poration statutes"  authorizing  members  of  certain  professions  to  form  corpo- 
rate entities  for  the  purpose  of  engaging  in  their  practices.i^ 

As  a  result  of  these  developments,  the  present  status  of  the  rule  is  unclear. 
By  1964,  twenty-tliree  states  had  adopted  enabling  legislation  authorizing  non- 
profit consumer-sponsored  plans,-"  and  one  state  court  has  held  that  its  general 
non-profit  corporation  law  authorizes  such  plans.21  gy  1965,  thirty-one  states 
had  enacted  professional  corporation  acts,  and  bills  were  pending  in  sixteen 
additional  states.-^  Since  most  professional  corporations  acts  require  control  by 
licensed  professionals,  they  do  not  specifically  authorize  the  development  of 
consumer-sDonsored  health  care  plans.  The  judicially-created  exception  men- 
tioned above  has  not  been  limited,  however,  and  no  case  has  been  found  wherein 
the  corporate  practice  rule  has  been  applied  to  a  non-profit  organization.23 

It  seems  reasona])ly  safe  to  conclude  today  that— absent  legislation  requiring 
all  plans  to  be  doctor-sponsored  and  controlled  -^ — consumer-sponsored  group 
health  plans  are  immune  from  attaclv  under  the  corporate  practice  rule. 

Use  of  the  rule  by  medical  societies  has  been  sporadic.  Clearly,  some  suits 
challenging  the  alleged  corporate  practice  of  medicine  have  been  instituted  by, 
or  inflilenced  by,  local  medical  societies.^s  The  societies  have  more  commonly 
used  the  rule,  "however,  in  developing  defenses  to  charges  that  they  have  en- 
gaged in  anti-competitive  activities  of  the  types  that  will  be  described  below.^^ 

Because  of  legislative  and  judicial  reaction  to  the  rule,  litigation  under  and 
discussion  of  the  corporate  practice  of  medicine  has  fallen  oft  lately.  No  con- 
sumer-operated plan  has  been  challenged  un.der  the  rule  in  recent  years.  Con- 
tinued assertion  of  the  rule  as  a  defense  to  charges  of  society  harassment 
seems  predictable,  however.  This  latter  type  of  litigation  has  been  motivated 
by  indirect  challenges  which  have  been  much  more  prevalent  and  much  harder 
to  curtail  than  direct  challenges. 

INDIRECT  CHALLENGES 

Political  observers  and  legal  scholars  in  this  country  have  for  the  most  part 
been  in  agreement  that  a  maximum  of  autonomy  for  private  associations  is  a 
desirable  feature  in  our  system.^"  The  immunity  of  private  groups  from  gov- 
ernmental supervision  is  consequently  recognized  in  our  common  law,  our  polit- 
ical ideology,  and  our  Bill  of  Rights. 

Because  of  this  concept,  courts  have  traditionally  lieen  reluctant  to  afford  re- 
dress for  actions  of  groups  injuring  members  or  third  parties.-s  jn  addition  to 
manifesting  a  desire  to  promote  group  autonomy,  courts  have  displayed  hesi- 
tancy to  inquire  into  areas  of  group  activity  concerning  which  only  the  group 
can  "speak  with  competence.-^  Courts  are  lilvewise  reluctant  to  remedy  group 
action  which  can  be  corrected  by  non-judicial  methods  such  as  elections  or  in- 
ternal review  procedures. •'^o 

De.spite  this  reluctance,  some  courts  have  been  willing  to  take  the  first  step. 
Generally,  however,  no  court  will  proceed  beyond  this  step  unless  the  group 
action  can  be  characterized  as  "wrongful"  or  "unjustified".  If  a  group  has  vio- 
lated its  own  substantive  -^i  or  procedural "-  rules,  or  if  the  action  has  been 
deemed  arbitrary  in  light  of  the  purpose  or  function  of  the  group,'"  or  if  the 
action  has  been  characterized  as  a  clear  violation  of  public  policy  or  law,^*  ju- 
dicial intervention  has  not  been  uncommon.  Conversely,  if  a  group  has  not 
acted  arbitrarily,  has  acted  within  its  rules,  and  if  its  rules  are  not  held  to  be 
out  of  line  with  public  policy  or  law,  judicial  interference  has  been  and  contin- 
ues to  be  unlikely. 

Because  actions  of  professional  or  trade  groups  have  a  clearer  impact  on  so- 
ciety at  large  than  do  actions  of  purely  social  groups,  judicial  intervention  to 
redress  actions  has  been  more  common  with  the  former  than  with  the  latter. 
Social-group  actions,  even  if  deemed  wrongful,  have  generally  not  been  reme- 
died unless  those  actions  have  deprived  complainants  of  property,^^  contract,^^ 
or  fiduciary  ^"  rights.  Since  non-members  can  seldom  claim  an  interest  in  the 
group's  activities  that  would  afford  a  basis  for  judicial  relief  under  these 
three  theories,  non-members  have  rarely  been  afforded  judicial  relief  for  actions 
of  social  groups.^s 
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Reluefance  to  intervene  diminishes,  however,  when  tlie  group  has  been 
formed  for  trade  or  professional  purposes,  and  any  of  several  tort  theories — 
such  as  interference  with  economic  relations,  trade  libel,  or  defamation — has 
provided  a  basis  for  redress.^s  Some  commentators  have  argued  that  the 
"prima  facie"  tort  doctrine  is  particularly  appropriate  for  review  of  profes- 
sional group  actions,  10  but  acceptance  of  this  notion  has  not  been  widespread. 'i 
More  recently,  state  and  federal  antitrust  laws  have  provided  a  basis  both  for 
intervention  and  for  remedy. ^- 

Tort  as  a  hasis  of  redress.  In  the  mid-1020's.  Doctors  Ralph  L.  Sweet  and 
GofC  MacKinnon  organized  the  Associated  Physician's  Clinic,  through  which 
they  began  to  engage  in  group  contract  practice  in  the  Seattle  area.  After  the 
clinic  had  been  in  operation  for  six  years,  the  doctors  hired  Frank  G.  Porter 
to  secure  new  contracts,  malve  collections  under  existing  ones  and,  generally, 
manage  the  business  end  of  tlie  clinic.  For  his  services.  Porter  received  twenty- 
five  per  cent  of  all  gross  sums  received  on  the  contracts. 

On  August  7,  1933,  the  King  County  Medical  Society  amended  its  bylaws  to 
provide  for  "censure,  suspension  or  expulsion"  of  any  physician  engaging  in 
group  or  contract  practice  without  the  authorization  of  the  Board  of  Trustees 
of  vhe  Society. 

Pursuant  to  these  amendments,  charges  were  filed  against  Dr.  Sweet  and  Dr. 
^MacKinnon  on  March  19,  1934,  and  the  doctors  were  ordered  to  appear  and 
shov,'  cause  why  they  should  not  be  expelled  from  society  membership.  React- 
ing: to  the  charges,  the  doctors  terminated  Porter's  employment  and  abandoned 
their  contract  practice. 

Porter  tlien  commenced  an  action  in  tort  against  the  Society,  alleging  that 
th(»  latter  had  induced  the  doctors  to  breach  Porter's  contract  of  employment. 
The  Society  demurred,  the  demurrer  was  sustained  and,  on  appeal,  the  Wash- 
iiijcton  Supreme  Court  aifirmed,  holding  that  the  Society's  actions  did  not  cre- 
ate a  cause  of  action  in  favor  of  I'orter.*-^ 

"The  constitution,  charter  and  by-laws  of  the  medical  society  constitute  a 
contract  between  the  members  of  the  society  whicli  tlie  courts  will  enforoe  if 
not  immoral  or  contrary  to  public  policy  or  the  law  of  the  land.  .  .  .  That  is  to 
say.  Doctors  Sweet  and  MacKiiuion,  under  their  contract  with  the  medicdl  .so- 
ciety, were  required  to  obey  the  by-laws  of  tlie  society  or  by  breach  thereof 
subject  themselves  to  the  penalty  of  suspension  or  expulsion  from  the  society. 
It  is  not  at  all  material  how  selfish  or  unselfish  the  objects  of  the  medical  so- 
ciety are,  if  same  are  legitimate. 

"It  cannot  ))e  .'■•uccessfully  contended  that  the  medical  society  did  not  liave 
the  riglit  to  adopt  the  by-law  in  question.  Whether  such  a  by-law  was  just, 
reasonable  or  wi.se,  is  a  question  or  policy  which  concerns  only  the  medical  so- 
ciety and  its  members."  " 

The  language  in  Porter  seemed  to  give  very  broad  immunity  to  medical  so- 
ciety actions,  and  the  case  has  l)een  criticized  because  of  the  court's  refusal  to 
examine  the  reasonableness  of  the  by-law  in  question  in  terms  of  public  policy, 
thus  malting  the  society  the  final  determiner  of  the  wrongfulness  of  its 
action. -is  Reacting  to  the  expansiveness  of  immunity  seemingly  afforded  by  this 
decision,  the  Board  of  Trustees  of  the  King  County  Society,  on  November  11, 
1936,  adopted  a  resolution  that  the  Society  cf)nsider  it  ".  .  .  unethical  for  any 
memlier  of  the  Society  to  consult  with  any  physician  who  is  not  a  member  of 
the  Society,  doing  contract  practice  on  any  then  contract  patient".  It  is  not 
clear  whether  this  resolution  was  ever  adopted  by  tlie  Society  as  a  whole,  but 
members  apparently  adhered  to  its  requirements  until  the  Group  Health  case 
was  decided  fifteen  years  later.^«  It  was  not  until  this  later  decision  that  the 
language  in  Porter  was  explained  and  limited. 

"It  is  pointed  out  in  the  opinion  that  the  constitution  and  liy-laws  of  the 
medical  society  constitute  a  contract  lietween  the  members  which  tlie  courts 
will  enforce  "if  not  immoral  or  contrary  to  public  policy  or  the  law  of  the  land". 
The  constitution  and  by-laws  were  assumed  to  be  free  from  such  stigma  because 

the  allegations  of  the  complaint  did  not  justify  a  contrary  assumption On 

the  pleadings  which  were  there  before  the  Court,  we  believe  this  is  the  only 
conclusion  which  could  have  been  rendered."  ^~ 

The  Court  went  on  to  point  out  that  where  the  legitimacy  of  group  rules 
are  placed  in  issue  and  are  found  to  be  unjustified,  a  cause  of  action  in  favor 
of  third  persons  injured  by  action  under  the  rules  icould  arise. 
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While  courts  became  increasingly  willing  to  award  damages  for  tortious  in- 
juries inflicted  upon  non-members  by  unjustified  professional  group  actions, 
there  remained  a  reluctance  to  provide  an  equitable  remedy  for  one  of  the  most 
serious  types  of  injuries  such  a  group  could  suffer  upon  an  individual — ex- 
clusion from  membership.  It  was  recognized  that  certain  associations  exerted 
a  great  deal  of  control  over  professional  practice,  and  that  membership  in 
these  associations  were  necessary  requirements  for  individuals  wishing  to  prac- 
tice their  professions.  Nevertheless,  while  courts  were  willing  to  award  dam- 
ags  for  wrongful  exclusions  from  these  associations,  on  court  before  1961 
would  intervene  to  the  extent  of  requiring  admission  to  membership  to  remedy 
the  injury  caused  by  exclusion.'^^ 

Then,  in  195G,  the  Middlesex  County  (New  Jersey)  Medical  Society  voted 
to  exclude  Dr.  Italo  J.  Falcone  from  active  membership  on  the  ground  that 
the  first  three  years  of  his  medical  education  had  been  spent  at  an  unaccredited 
osteopathic  college.  After  exhausting  his  appeal  remedies  within  the  Society, 
Dr.  Falcone  instituted  an  action  to  compel  the  society  to  admit  him  to  full 
membership.  The  trial  court  declared  the  society's  action  to  be  void  and  issued 
an  order  requiring  Dr.  Falcone's  admission."  Recognizing  the  policy,  but  re- 
jecting the  traditional  bases  of  judicial  intervention,  the  court  noted  that  a 
"proper"  rule  should  be  '".  .  .  based  on  what  the  courts  have  done  rather  than 
upon  the  theories  upon  which  they  have  purported  to  base  their  distinctions." 
The  court  then  drew  its  own  distinction  between  "purely  voluntary"  organiza- 
tions and  organizations  wherein  membership  was  not  voluntary  but,  in  terms 
of  "economic  fact",  was  "necessary  for  survival".  Employing  the  distinction, 
the  court  adopted  a  rule  that  where  membership  in  an  organization  v/as  in 
fact  involuntary,  where  exclusion  from  that  organization  resulted  in  substantial 
injury  to  the  plaintiff,  and  where  the  exclusion  was  either  (1)  contrary  to 
the  organization's  own  rules,  (2)  without  procedural  safeguards,  or  (3)  pur- 
suant to  rules  contrary  to  public  policy,  the  court  v.^ould  provide  relief  by 
ordering  admission.""  The  court  then  found  the  rules  in  question  to  be  in 
contravention  of  New  Jersey  public  policy  as  evidenced  by  its  licensing  statutes 
(Dr.  Falcone  was  licensed  to  practice  medicine),  and  admission  was  ordered. 
On  appeal,  the  New  Jersey  Supreme  Court  affirmed,^^  holding  that  admission 
could  properly  be  ordered  when,  as  here,  membership  in  the  organization  was 
an  "economic  necessity"  and  exclusion  from  membership  had  been  wrongful. 
In  addition  to  upholding  the  lower  court's  deteimiination  as  to  public  policy, 
the  Supreme  Court  found  the  action  of  the  society  to  be  arbitrary  and  ca- 
jiricious  because  it  bore  no  relation  to  the  advancement  of  medical  science  or 
the  elevation  of  professional  standards.^- 

Following  Falcone,  courts  have  been  less  reluctant  to  afford  full  redress, 
including  compelling  admission  to  membership,  for  wrongful  actions  of  pro- 
fessional groups,  at  least  where  membership  in  the  group  is  deemed  to  be 
involuntary  or  an  "economic  necessity".^^  One  court  has  held  that,  in  such  a 
situation,  an  applicant  for  membership  has  a  judicially  enforceable  right  to 
have  his  application  considered  "in  a  manner  comporting  with  the  fundamentals 
of  due  process,  including  the  showing  of  cause  for  rejection."  ^ 

It  appears  today  that  judicial  intervention  based  on  tort  theories  will  not 
be  available  unless  it  can  be  established  that  the  group  action  was  wrongful 
on  its  face.  Once  the  element  of  wrongfulness  has  been  established,  the  extent 
of  remedy  courts  will  be  willing  to  provide  will  depend  upon  the  injured  party's 
relation  to  the  group  and  upon  the  nature  and  function  of  the  group  itself. 
Evidently,  the  individual  wrongfully  excluded  from  a  group,  membershii)  in 
which  is  an  "economic  necessity",  has  the  greatest  chance  of  securing  judicial 
relief.  Apparently,  the  individual  excluded,  regardless  of  justification,  from  a 
group  whose  purposes  are  purely  social,  or  from  a  group  wherein  membership 
is  voluntary  in  the  practical  as  well  as  technical  sense,  has  the  least  chance 
of  obtaining  judicial  remedies.  It  appears  that  most  courts  will  award  damages 
when  an  individual  has  been  tortiousiy  injured  by  unjustified  or  wrongful 
group  action,  authough  some  courts  still  are  more  hesitant  to  afford  this 
remedy  when  the  group  is  social  than  when  it  is  professional.^^  Some  courts 
may  limit  redress  in  the  former  case  to  situations  in  which  the  injured  party 
is,  or  has  been,  a  member.^ 

Thus,  while  protection  against  wrongful  group  action  based  on  tort  concepts 
is  generally  available  today,  the  "traditional  reluctance"  mentioned  at  the  out- 
set of  this  section,  coupled  with  a  judicial  refusal  to  recognize  distinctions 
between  different  types  of  groups  until  relatively  recent  times,  forced  injured 
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parties  to  seek  alternative  theories  upon  which  relif  conld  be  granted.  One 
theory  utilized  with  a  moderate  degree  of  success  was  based  on  antitrust 
proscriptions. 

Antitritst  as  a  basis  of  redress.  Sometime  in  the  late  1830's  a  group  of 
physicians  and  laymen  in  Coventry,  England  founded  the  Coventry  Provident 
Dispensary  to  provide  medical  services  to  contract  subscribers.  Relations  be- 
tween the  Dispensary  and  the  British  Medical  Association  were  good  until 
1906,  when  a  dispute  arose  between  the  meical  staff  and  the  lay  management 
concerning  control  over  medical  practices.  Th  dispute  was  not  resolved  and 
the  entire  medical  staff  resigned.  In  April,  1906,  the  Coventry  division  of  the 
British  Medical  Association  passed  a  resolution  declaring  that  no  member  of 
the  division  should  associate  with  the  Dispensary,  and  that  any  member  vio- 
lating this  declaration  would  be  deemed  to  be  engaging  in  "conduct  detri- 
mental to  the  honour  and  interests  of  the  medical  profession."  Disregarding 
these  declarations,  a  Dr.  Burke  accepted  a  position  with  the  Dispensary  in 
June,  1907.  Almost  immediately  thereafter,  the  Coventry  division  of  the  Asso- 
ciation passed  a  resolution  condemning  the  doctor's  conduct.  After  repeated 
warnings  to  the  doctor  had  failed  to  cause  him  to  resign  his  position,  the 
executive  committee  of  the  division,  on  August  28.  1907,  decided  to  ostracize 
him  "and  make  the  ostracism  as  complete  as  possible".  Accordingly,  on  Feb- 
ruary 13,  1908,  Dr.  Burke  was  expelled  from  the  Association,  and  the  secre- 
taries and  members  of  each  divisions  in  the  vicinity  of  Coventry  were  notified 
of  this  action  and  were  "requested  to  take  such  steps  as  would  ensure  the 
effective  support  of  each  branch  and  division  in  the  boycott  of  Dr.  Burke". 
The  effect  of  this  action,  together  with  Association  rules  making  it  unethical 
for  any  member  to  "consult  with  or  give  any  professional  recognition  to"  an 
expelled  doctor,  was  to  make  Dr.  Burke's  professional  and  social  life  a  disaster. 
In  1913,  two  other  physicians,  Dr.  Holmes  and  Dr.  Pratt,  joined  the  Dispensary 
staff.  The  boycott  was  applied  to  them  in  a  similar  manner  and  with  similar 
results. 

In  1915,  the  three  doctors  brought  an  action  against  the  British  Medical 
Association  for  interference  with  the  pi'actice  of  their  professions  by  an  un- 
lawful restraint  of  trade.  The  defendants  contended  that  the  common  law 
in  England  at  that  time  created  no  cause  of  action  in  favor  of  a  person 
incidentally  injured  by  a  restraint  of  trade.  The  court,  in  Pratt  v.  British 
Medical  Association,^''  recognized  this  position  as  essentially  correct,''^  but  held 
that  were,  as  here,  the  restraint  was  intentionally  and  maliciously  designed 
to  interfere  with  a  person's  livlihood,  that  person's  injury  was  not  "incidental" 
and  a  cause  of  action  for  damages  would  lie.^" 

American  courts  in  the  early  part  of  this  century  tended  to  follow  Pratt, 
and,  consequently,  awarded  damages  to  injured  parties  caused  b.v  unlawful 
restraints  only  where  specific  intent  to  injure  the  particular  plaintiff  could 
be  shown,  and  denied  relief  when  the  injury  was  deemed  'incidental".'"'  The 
majority  of  courts  denied  injunctive  relief  in  either  case  on  the  ground  that 
only  the  state  could  seek  such  relief."^ 

In  1937,  a  group  of  persons  employed  by  the  Federal  Government  in  Wash- 
ington, D.  C.  organized  Group  Health  Association,  Inc.,  a  non-profit  cooperative 
association,  to  provide  medical  and  hospital  care  to  members  on  a  pi-epaid- 
group  practice  basis. 

Supporters  of  organized  medicine  in  the  greater  Washington  area  were  de- 
termined to  prevent  practical  operation  of  Group  Health.  Accoi'dingly,  on 
November  2,  1937,  the  Medical  Society  of  the  District  of  Columbia  passed  a 
resolution  directing  its  Hospital  Committee  to  investigate  and  to  recom- 
mend the  best  methods  of  hindering  successful  operation  of  Group  Health 
with  the  "minimum  amount  of  friction  and  conflict."  Recommendations  pro- 
posed and  discussed  at  subsequent  District  Society  meetings  included  threat- 
ening with  disciplinary  action  any  Society  members  joining  Group  Health 
or  consulting  with  its  staff,  preventing  Group  Health  subscribers  from  ob- 
taining access  to  hospital  facilities,  preventing  Group  Health  physicians  from 
treating  patients  at  area  hospitals,  and  including  all  Washington  hospitals 
to  boycott  Group  Health  and  its  staff. 

All  of  these  recommendations  were  eventually  employed.  Representatives 
of  the  American  Medical  Association  poured  into  the  Capitol  with  advice  for 
the  District  Society.  Doctors  contemplating  afiiliation  with  the  group  were 
warned  of  economic  sanctions,  and  directors  of  local  hospitals  were  advised 


See  footnotes  at  end  of  .nrticle. 


1613 

not  to  cooperate  with  the  association.  One  patient  at  a  private  hospital  had 
just  been  given  a  morphine  injection  preparatory  to  an  appendectomy  when 
hospital  officials  discovered  the  patient's  Group  Health  membership.  Upon 
this  discovery,  the  officials  refused  the  use  of  hospital  facilities  and  ordered  the 
immediate  removal  of  the  patients- 
Stunned  by  this  campaign,  rejiresentatives  of  Group  Health  asked  for  a 
Congressional  investigation  of  both  the  District  Society  and  the  American 
Medical  Association.  The  A.M. A.  responded  with  a  resolution  urging  the  in- 
vestigation of  Group  Health.*^ 

Amid  these  crossfires,  the  Justice  Department,  under  the  direction  of  Assist- 
ant Attorney  Thurman  Arnold,  commenced  an  investigation  of  the  tactics 
that  had  been  employed  by  the  medical  societies.  As  a  result  of  this  investiga- 
tion, the  District  Society  and  the  American  Medical  Association  were  indicted 
for  conspiracy  to  restrain  trade  in  the  District  of  Columbia,  in  violation  of 
Section  3  of  the  Sherman  Act. 

The  defendants  demurred  to  this  indictment  and  the  District  Court  sus- 
tained the  demurrer,*^  holding  that  the  pi-actice  of  medicine  and  the  businesses 
of  Group  Health  and  the  hospitals  involved  did  not  constitute  "trade"  Vv-ith- 
in  the  meaning  of  the  Sherman  Act.  On  appeal,  the  Court  of  Appeals  reversed,® 
holding  that  the  phrase  "restraint  of  trade"  had  its  genesis  in  and  derived  its 
meaning  from  the  common  law.  Citing  the  Pratt  case  and  others,  the  court 
determined  that,  as  so  developed,  the  term  'trade"  was  not  confined  to  the 
field  of  commercial  activity  ordinarily  defined  as  "trade,"  but  embraced  the 
field  of  medical  practice  as  well.  The  court  went  on  to  hold  that  the  indictment 
sufficiently  charged  a  single  conspiracy  to  unreasonably  restrain  trade  in  the 
District  of  Columbia.  On  remand,  the  District  Society  and  the  American 
Medical  Association  were  convicted  and,  on  appeal,  the  United  States  Supreme 
Court  affirmed,*^  holding  that  since  the  indictment  charged  a  conspiracy  to 
restrain  and  obstruct  the  business  of  Group  Health,  and  that  since  Group 
Health  was  engaged  in  "trade,"  it  was  unnecessary  to  decide  whether  the 
practice  of  medicine  itself  constituted  a  "trade."  The  Court  also  held  that  the 
indictment  sufficiently  charged  a  conspiracy  to  restrain  trade,  and  that  the 
evidence  presented  was  sufficient  for  submission  to  a  jury. 

The  effect  of  the  American  Medical  Association  decision  was  to  label  coer- 
cive restraints,  imposed  by  medical  societies  upon  their  members  with  the 
object  of  preventing  successful  operation  of  consumer-.sponsored  group  health 
plans,  as  "unreasonable  restraints  of  trade"  with  the  meaning  of  the  Sherman 
Act.  and  this  created  the  possibility  of  obtaining  injunctive  relief  against  these 
restraints.  The  availability  of  the  Federal  antitrust  remedies  for  group  health 
plans   outside   the  District  of  Columbia   remains  unclear,  however. 

In  United  States  v.  Orerjon  State  Medical  Society,'"  the  Supreme  Court 
upheld  a  District  Court  finding  that  operation  of  society-sponsored  plans  were 
wholly  intrastate,  and,  consequently,  did  not  constitute  "trade  or  commerce" 
within  the  Sherman  Act.  The  Court  held  that  the  American  Medical  Association 
case 

".  .  .  does  not  stand  for  the  proposition  that  furnishing  of  prepaid  medical 
care  on  a  local  plane  is  interstate  commerce.  That  was  a  prosecution  under 
sec.  3  of  the  Sherman  Act  to  restrain  trade  or  commerce  in  the  District  of 
Columbia.  Interstate  commerce  was  not  necessary  to  the  operation  of  the 
statute  there.""' 

Reacting  to  this  language,  subsequent  Federal  court  decisions  have  con- 
sistantly  held  that  the  practice  of  medicine  "^  and  the  operation  of  a  hospital  ™ 
are  wholly  local  in  character,  and  that  allegations  of  the  effect  of  restraints  on 
out-of-state  patients  would  not  bring  complained-of  conduct  within  the  Sher- 
man Acf^  Federal  courts  have  further  held  that  allegations  of  the  effect  of 
restraints  upon  the  interstate  shipment  of  commodities  to  a  hospital  would  not 
bring  the  conduct  within  the  act.'^^ 

Thus  it  appears  that,  v.'hile  internal  restraints  imposed  by  medical  societies 
designed  to  hinder  operation  of  group  health  plans  may  constitute  mireason- 
able  restraints  within  the  meaning  of  the  Sherman  Act,  no  victim  of  this  type 
of  conduct  has  yet  been  able  to  show  the  efi'ect  of  those  restraints  upon  inter- 
state commerce  necssary  to  obtain  federal  relief. 

Relief  from  internal  restraints  has,  however,  been  granted  under  state 
antitrust  laws. 

After  Group  Health  Cooperative  of  Puget  Sound  began  to  threaten  the 
monopoly  King  County  Medical  had  created  in  selling  contracts  to  industrial 
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employee  groups,  the  County  Medical  Society  utilized  its  internal  controls 
to  force  Group  Health  out  of  this  field.  Specifically,  the  Society  informed 
Group  Health  doctors  that  they  could  continue  servicing  member  contracts, 
but  that  unless  they  discontinued  servicing  industrial  contracts,  the  1933 
rules  would  be  enforced  and  the  doctors  would  be  expelled  from  the  Society. 
The  effect  of  this  expulsion,  because  of  prevailing  local  practice  (itself  in- 
duced by  society  pressure),  would  result  in  (1)  the  denial  of  staff  privileges 
at  each  major  King  County  hospital,  and  (2)  the  denial  of  a  society  member- 
ship prerequisite  needed  for  certification  as  specialists.  The  threat  was 
ignored  and  the  doctors  were  expelled.  The  Society  likewise  threatened  to 
expell  any  member  who  joined  Group  Health's  staff  or  entered  Group  Health's 
hospital  for  consultation  purposes. 

Two  years  after  this  campaign  had  begun.  Group  Health  instituted  an 
action  under  the  antimonopoly  provision  of  the  Washington  State  Consti- 
tution,"^ alleging  a  combination  and  conspiracy  by  the  Society,  the  King  County 
Medical  Service  Corporation,  and  the  King  County  Medical  Service  Bureau,  to 
acquire  a  monopoly  of,  and  eliminate  competition  in,  the  furnishing  of  prepaid 
medical  and  hospital  care  in  King  County.  The  Superior  Court  rendered  judg- 
ment for  the  defendants.  On  appeal,  the  State  Supreme  Court  reversed  and 
remanded,  with  instructions  to  grant  injunctive  relief.''* 

The  court  held  that  three  elements  were  necessary  to  bring  conduct  within 
the  proscription  of  the  antimonopoly  clause.  First,  there  had  to  be  a  contract, 
combination  or  other  arrangement  between  two  or  more  corporations,  copart- 
nerships or  associations ;  second,  the  arrangement  had  to  relate  to  some  product 
or  commodity ;  third,  the  purpose  of  the  arrangement  had  to  be  to  fix  prices, 
limit  production,  or  regulate  the  transportation  of  such  product  or  com- 
modity.'^^ 

Pursuant  to  this  analysis,  the  court  concluded  that  a  showing  of  the  close 
ties  and  overlapping  membership  between  the  Society,  Bureau  and  Corpora- 
tion, coupled  with  evidence  showing  that  the  three  organizations  and  their 
members  worked  together  to  enforce  Society  rules  against  Group  Health 
doctors  was  suflicient  to  show  an  "arrangement"  to  deal  with  Group  Health 
competition.'^'' 

The  court  next  concluded  that  the  term  "product"  should  be  construed 
broadly  enough  to  provide  the  same  protection  as  was  available  at  common 
law. 

"Monopolies  affecting  price  or  production  in  essential  service  trades  and 
professions  can  be  as  harmful  to  the  public  interest  as  monopolies  in  the  sale 
or  production  of  tangible  goods.  The  constitutional  provision  was  designed  to 
safeguard  this  public  interest  from  whatever  direction  it  may  be  assailed. 
The  language  used  must  therefore  be  liberally  construed  with  that  end  in 
view. 

It  is  our  conclusion  that  medical  and  related  services  rendered  in  connec- 
tion with  prepaid  contracts  of  the  kind  here  in  question  are  "products"  within 
the  meaning  of  Article  XII,  sec.  22." '^^ 

The  court  then  determined  that  the  purpose  of  the  arrangement  was  to 
eliminate  industrial  contract  practice  by  Group  Health  and  that  this  con- 
stituted "limiting  production"  within  the  meaning  of  the  antimonopoly  pro- 
vision.''* Recognizing  that  the  defendants  had  not  yet  created  a  monopoly, 
the  court  held  that  attempts  to  limit  production  were  "monopolistic  per  se," 
and  that  the  monopolistic  character  of  a  combination  was  to  be  tested  by 
wha  couhJ  he,  and  not  what  has  been  accomplished  under  it.''^ 

After  finding  the  actions  of  the  Society  to  be  in  violation  of  the  antimo- 
nopoly clause,  the  court  held  that  such  a  violation  gave  rise  to  a  cause  of 
action  in  favor  of  the  injured  party,®"  and  that,  where  the  injury  caused  was 
irreparable,  injunctive  relief  would  be  available,®^  as  well  as  relief  in  dam- 
ages.^^ 

Thus  the  AVashington  Supreme  Court  became  the  first  court  outside  the 
District  of  Columbia  to  grant  broad  injunctive  relief  to  a  group  health  plan 
injured  by  pressures  exerted  by  a  medical  society  upon  society  members.  Other 
states  have  refused  to  grant  similar  relief  by  construing  their  antitrust  pro- 
visions as  inapplicable  to  professions.'^ 

The  development  of  tort  and  antitrust  remedies  may  have  induced  organized 
medicine    to    grudgingly    concede    the    viability    of    consumer-sponsored    plans. 
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The  "Larson  Report,"  published  in  a  special  issue  of  the  Journal  of  the  Ameri 
can  Medical  Association  on  January  17,  19.j9,  concluded  that  most  plans  pro- 
vided good  medical  care  at  reasonable  cost.  It  is  noteworthy  that  the  legal 
section  of  the  report  warned  that  "any  medical  society  is  on  dangerous  ground 
if  it  denies  membership  to  physicians,  disciplines  members,  or  threatens  to 
discipline  members  because  they  do  or  would  render  medical  services  for  a 
prepaid  plan."  "^ 

The  remedies  are  not  complete.  The  result  of  Falcone  may  prevent  exclusion 
from  medical  societies  as  a  tactic  in  combating  competition,  but  unless  anti- 
trust remedies  are  expanded,  internal  society  action  short  of  exclusion  may 
not  be  preventable.  Medical  societies,  for  example,  may  exert  pressure  upon 
private  hospitals  to  exclude  group  health  doctors  from  their  staffs.  It  anti- 
trust relief  is  not  available,  it  will  be  difficult  to  recover  damages  or  injunctive 
relief  based  on  tort  theories  since,  because  most  courts  continue  to  huld  that 
private  hospitals  have  complete  discretion  over  staff  choices,  such  exclusions 
would  not  be  deemed  "wrongful"  or  "without  justification."  '^  While  group 
health  plans  are  more  protected  from  society  opposition  than  they  were  twenty- 
five  years  ago,  society  opposition  continues.  Its  current  form  will  be  the  sub- 
ject of  the  next  section. 

Section   D. — Bureau   By-Laws  axd  the  Controversy   Over  Methods  of 

Compensating  Physicians 

It  seems  unlikely,  as  noted  in  the  last  section,  that  a  physician  choosing 
to  affiliate  with  a  prepaid  group  plan  today  will  risk  expulsion  from  his  local 
medical  society.  While  the  risk  of  expulsion  from  hospital  staft"s  remains 
present,^  it  has  apparently  not  materialized  in  recent  years,  and  group  health 
physicians  are  now  generally  accorded  privileges  at  local  hospitals." 

Despite  these  developments,  however,  it  remains  possible  that  a  physician 
joining  a  group  health  plan  will  suffer  some  adverse  economic  cousequeuces 
because  of  his  decision.  Some  of  these  consequences  flow  from  structural  dif- 
ferences between  group  plans  and  traditional  forms  of  private  practice.  Other 
consequences  are  produced  by  pressure  exerted  by  medical  societies  or  society- 
sponsord  plans  attempting  to  prevent  the  development  and  growth  of  competing 
health  care  organizations. 

Society-sponsored  health  care  plans  occupy  a  dominent  professional  posi- 
tion in  the  communities  in  which  they  operate.  Because  of  their  early  develop- 
ment,^ these  plans  provide  most  of  the  direct  group  coverage  currently  avail- 
able in  the  United  States.  Nationwide  reciprocity  and  name-familiarity,  pro- 
vided through  "Blue  Shield"  certification,  has  made  coverage  easily  market- 
able.* Medical  Bureaus  often  perform  additional  functions.  In  Washington 
State,  for  example,  the  Federal  Medicare  program  is  administered  exclusively 
through  local  Blue  Shield  plans.^  These  factors  have  made  membership  in  Blue 
Shield  plans  so  economically  important  that,  in  most  counties,  a  substantial 
majority  of  all  practicing  physicians  find  it  necessary  to  become  Bureau  mem- 
bers.* 

The  significance  of  Bureau  membership  has  not  been  ignored  by  Bureau 
officials.  In  some  counties,  attempts  have  been  made  to  condition  or  qualify 
this  membership  in  a  manner  calculated  to  prevent  local  physicians  from 
affiliating  with  competing  plans. 

One  attempt  to  accomplish  this  purpose  can  be  illustrated  by  requirements 
the  North  Idaho  District  Medical  Service  Bureau  has  imposed  upon  physicians 
applying  for  membership.  The  applicant  is  required  to  certify : 

1.  ".  .  .  that  I  do  not  now  have  any  contract,  direct  or  indirect,  or  any 
understanding  or  agreement  with  any  firm  or  corporation  or  group  to 
render  medical  services  on  a  salary  basis  or  otherwise." 

2.  ".  .  .  that  no  groups  or  individuals  are  compelled  to  come  to  me 
for  treatment." 

3.  ".  .  .  that  my  services  are  not  available  to  any  contract  physician 
for  less  than  the  standard  professional  fees  paid  to  me  by  individual 
physicians." 

In  addition  to  these  certifications,  the  physician  is  required  to  agree  that 
he  ".  .  .  will  not  accept  any  contract  in  competition  with  the  Bureau  during 
the  continuance  of  any  contract  for  my  services  with  the  Bureau."  ^ 
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A  slight  variant  of  Nortli  Idaho's  approach  is  that  utilized  by  the  Medical 
Service  Bureau  of  Spokane  County.  Article  III,  Section  5,  of  the  Bureau's 
By-Laws  provide  that 

No  member  shall  be  eligible  to  retain  his  membership  in  the  Medical 

Service  Bureau  or  to  become  a  member  of  the  Medical  Service  Bureau  or 

to  become  a  member  of  the  Medical  Service  Bureau  if  he  holds  or  services 

a  medical  contract  that  can  be  served  by  the  Medical  Service  Bureau  of 

Spokane  County." 

Furthermore,    Article  III,    Section  2,    provides    that   a   physician   not   holding 

a   contract   proscribed   in   Section   5  is  nonetheless  ineligible  for  membership 

unless 

"He  is  not  associated  in  the  practice  of  medicine  with  a  physician  who  is  or 
has  been  eligible  for  membership,  and  who  is  not  at  the  time  of  the  applica- 
tion a  member  in  good  standing." 

An  assumption  can  be  made  that  rules  which  prohibit  a  Bureau  member 
from  either  aflSliating  with  a  group  health  plan,  or  associating  with  a  physician 
who  does,  operate  to  seriously  impede  the  development  of  prepaid  group  prac- 
tice. The  experiences  of  the  Tri-County  Hospital  and  Halth  Care  Associations 
in  Spokane  County  have  demonstrated  the  validity  of  this  assumption. 

Tri-County  was  organized  in  April,  1947,  by  a  group  of  residents  of  Deer 
Park,  Washington,  to  construct  a  community  hospital  and  provide  health 
services  through  the  "cooperative"  method  developed  by  Dr.  Shadid  in  Elk 
City,  Oklahoma."* 

Property  was  purchased,  and  hospital  construction  commenced  in  June.  1948. 
Due  to  building  delays  and  financial  difficulties,  however,  the  project  took 
almost  ten  years  to  complete,  and  the  hospital  was  not  opened  until  June, 
1957.*  By  this  time,  575  families  had  subscribed  to  Tri-County,  but  only  one 
physician  had  been  hired.^" 

Subsequent  growth  and  financial  viability  of  Tri-County  has  been  signifi- 
cantly retarded  because  of  Bureau  opposition.  When  the  hospital  commenced 
operations,  the  Medical  Service  Corporation  of  Spokane  County  refused  to  ex- 
tend coverage  for  any  services  rendered  at  the  hospital  or  by  physicians 
employed  by  the  Association.  Through  the  efforts  of  some  group  subscribers 
and  Medicare  authorities,  coverage  was  extended  to  hospital  services — as  long 
as  the  patient  was  admitted  by  a  Bureau  member  physician.  Since  a  physician 
who  admitted  a  patient  to  Tri-County  would,  by  operation  of  Section  5,  be 
expelled  from  Bureau  membership,  this  concession  was  illusory." 

The  operation  of  the  Spokane  Bureau's  By-Laws  has  made  it  extremely 
difficult  for  Tri-County  to  hire  physicians — especially  physicians  prefering  to 
work  part  time  for  the  Association  and  maintain  private  practices.  This  impedi- 
mente  has  in  turn  contributed^  to  significant  financial  difficulties  experienced 
by  Tri-County  in  recent  years." 

Richard  Burke,  Financial  Analyst  for  the  American  Rehabilitation  Foun- 
dation, noted  these  developments  and,  in  a  report  published  May  10,  1972, 
concluded 

In  no  small  part,  the  financial  difficulties  experienced  by  Tri-County  in 
recent  years  .  .  .  can  thus  be  traced  back  to  this  relationship  with  the 
Spokane  Medical  Service  Bureau.  The  Bureau  has  inhibited  significantly 
the  ability  of  the  hospital  to  serve  the  residents  of  the  community  for 
which  it  was  built;  has  made  it  extremely  difficult  for  the  clinic  either 
to  maintain  or  expand  its  physician  staff;  or  to  negotiate  more  favorable 
financial  relationships  with  other  physicians  in  the  area.  These  difficulties 
have    served  to   constrain    significantly   the   potential   growth   and   appeal 
of  the  Tri-County  prepay  health  care  program." 
The  techniques  employed  by  the  North  Idaho  and  Spokane  Medical  Bureaus 
are  perhaps  atypical  in  their  abruptness  in  dealing  with  doctors  who  affiliate 
with  prepaid  group  plans.  More  typical  are  the  By-Laws  adopted  by  the  Pierce 
County  Medical  Bureau.  Article  VI,  Section  3,  of  those  By-Laws  provides  that 
"  election  to  membership  shall  be  by  majority  vote  of  the  Board  of  Trus- 

tees '.  .  .  subject  to  review  and  conformation  by  the  whole  membership."  While 
this  provision  seems  innocent,  it  could  be  utilized  as  a  means  of  hampering 
group  health  development.  Jlore  in  point  is  Article  VI,  Section  6,  which  pro- 

vidGS 

Any  member  may  be  suspended  from  membership  in  the  corporation  by  a 
majority  vote  of  the  Board  of  Trustees  of  the  corporation,  at  any  meeting 
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regularly  called  for  the  purpose,  for  acts  and  conduct  deemed  prejudicial  to 
the  best  interests  of  the  corporation  and  members  thereof  .  .  .   (emphasis 
added). 
Because  there  has  not  until  recently  been  any  concerted  attempt  to  estab- 
lish a  broadly-based  prepaid  group  plan  in  Pierce  County,  the  effect  of  these 
rules  in  hindering  such  an  attempt  is  not  yet  known.  A  Tacoma-based  organi- 
zation,  the   Sound  Health  Association,  has  recently  been  formed  and  is  cur- 
rently  in   the   initial   stages   of   developing  a   consumer-sponsored   group   plan 
for  Pierce  County.  The  positions  of  the  local  Society  and  Bureau,  and  the  use, 
if  any,  to  which  Bureau  By-Laws  will  be  employed  to  restrict  Sound  Health's 
development  should  become  clear  in  future  months  and  years. 

Developments  in  King  County  demonstrate  the  limited  effect  use  of  Bu- 
reau membership  can  have  in  restricting  group  health  development.  Almost 
all  physicians  at  Group  Health  in  Seattle  perform  services  for  the  coopera- 
tive on  a  full-time  basis."  Eligibility  for  Bureau  membership  has  not,  there- 
fore, signiticantly  hindered  Group  Health  in  securing  arrangements  with  phy- 
sicians. The  fact  that  the  cooperative  operates  its  own  302-bed  hospital  has 
reduced  (although  it  has  not  eliminated)  the  importance  of  securing  satis- 
factory arrangements  with  other  hospitals — a  problem  which,  as  demonstrated 
below,  has  created  difficulties  in  Thurston  County.  These  factors  have  led  one 
somewhat  partial  observer  to  conclude  that  group  health  can  operate  suc- 
cessfully only  in  communities  where  they  have  the  resources  to  build  their 
own  facilities  and  hire  only  full-time  physicians.^" 

The  potential  weaponry  has  existed,  however.  Article  III,  Section  1(a), 
of  the  By-Laws  of  the  King  County  Medical  Service  Bureau,  limits  member- 
ship to  •'.  .  .  any  active  member  of  the  King  County  Medical  Society  who 
is  eligible  for  the  staff  of  standardized  Kiny  County  hospitals."  (emphasis 
added).  Article  III,  Section  3,  gives  the  Board  of  Trustees  power  to  elect 
or  reject  applicants.  Article  VI,  Section  2,  gives  the  Board  power  to  ".  .  . 
make  such  rules  and  regulations  for  the  conduct  and  success  of  the  Bureau 
as  it  may  deem  proper."  Article  XI,  Section  2,  pi'ovides  that  the  relationship 
of  Bureau  members  ".  .  .  with  each  other,  with  the  King  County  Medical 
Service  Corporation,  and  with  the  patients  which  may  be  procured  for  the 
members  of  this  Bureau  by  said  corporation  .  .  ."  (emphasis  added)  are  sub- 
ject to  and  governed  by  the  Articles  and  By-Laws  of  the  Corporation.  This 
last  provision  seems  to  authorize  the  corporation  to  regulate  conduct  between 
member  physicians  and  patients  who  are  not,  but  could  become,  Blue  Shield 
subscribers.  As  so  construed,  the  by-law  could  be  used  to  sanction  physicians 
affiliating  with  Group  Health. 

It  appears  that  these  by-laws  have  not  been  used  to  impede  Group  Health 
development.  The  Cooperative  has  numerous  arrangements  with  physicians  and 
hospitals  throughout  the  Seattle  area,  and  no  physician  has  been  expelled 
from  the  King  County  Bureau  in  recent  years  because  of  such  arrangements.^" 
It  is  apparent  that  King  County  Medical  is  no  longer  making  any  attempt  to 
restrict  prepaid  group  practice  development  in  the  Seattle  area.  One  official 
has  noted,  however,  that  the  Corporation  will  oppose  any  arrangements  by 
outside  physicians  and  hospitals  with  Group  Health  employing  a  capitation 
method  of  compensation,"  and  the  Cooperative  has  in  fact  been  unable  to 
secui'e  such  arrangements  on  other  than  a  fee-for-service  basis.^* 

On  February  12,  1973,  the  membership  of  the  King  County  Bureau  met  to 
consider  a  series  of  proposed  amendments  which  would,  inter  alia,  eliminate 
the  requirement  of  hospital  staff  eligibility  and  replace  the  language  in  Article 
XI,  Section  2,  w^ith  the  phrase  ".  .  .  patients  serviced  by  members  of  this 
Bureau  .  .  ."  (emphasis  added). 

Through  these  actions.  King  Coimty  Medical  is  choosing  a  course  that 
is  leading  it  away  from  potential  conflict  with  Group  Health  Cooperative. 
If  the  two  organizations  can  eliminate,  accommodate  or  accept  their  differences 
relating  to  methods  of  compensating  physicians,  they  can  begin  to  devote 
their  efforts  more  completely  toward  providing  health  services  to  individuals 
unwilling  or  unable  to  incur  the  astronomical  costs  of  achieving  good  health 
in  the  United  States  in  the  1970's. 

The  experiences  in  a  community  such  as  King  County,  in  which  group 
plan  has  a  complete  fulltime  staff  and  adequate  clinical  and  hospital  facilities, 
can  be  compared  with  the  experiences  in  a  community  in  which  such  a  plan 
does  not  have  the  facilities  to  serve  the  complete  medical  needs  of  all  of  its 


See  footnotes  at  end  of  article. 


1618 

members.  In  the  former  case,  the  group  health  plan  is  hir?rely  self-sustaining, 
and  reaction  to  its  operation  by  members  of  the  medical  "establishment"  has 
a  minimal  impact.  In  the  latter  case  the  plan  must  deal  with  outside  physicians 
and  institutions,  and  the  relationships  between  the  plan  and  these  outsiders 
has  a  crucial  effect  in  determining-  the  success  of  the  plan. 

In  July,  1972,  the  Olympia  Medical  Center,  a  branch  clinic  of  Group 
Health  Cooperative  of  Puget  Sound,  commenced  operations  in  Thurston  County. 
At  that  time,  the  Center  had  secured  4000  group  subscribers  and  250  coopera- 
tive members.  The  staff  being  developed  consisted  primarily  of  general  prac- 
titioners. No  concerted  effort  had  been  made  to  employ  full-time  specialists 
such  as  urologists,  pathologists  or  radiologists  because,  in  the  developmental 
stages,  it  has  been  determined  that  it  would  initially  be  more  feasible  to 
secure  capitation-based  arrangements  with  local  practitioners  to  perform  these 
services  on  a  part-time  basis.^" 

Accordingly,  while  the  clinic  was  still  under  construction,  negotiations  were 
entered  into  with  a  group  of  three  radiologists  in  Olympia.  Discussions  pro- 
gressed until  Thurston  County  Bureau  olficials  reminded  the  radiologists  of 
a  clause  in  their  Bureau  contract  prohibiting  members  from  entering  into 
"any  kind  of  arrangement"  with  a  competitor  of  the  Bureau.™  Faced  with  the 
threat  of  Bureau  expulsion,  the  radiologists  terminated  discussions,  and  Center 
officials  were  left  with  the  alternatives  of  having  all  specialty  work  done 
in  Seattle  or  hiring  full-time  specialists  for  the  Olympia  Clinic. 

Desiring  to  resolve  this  potential  dispute  amicably,  officials  of  the  South 
Puget  Sound  Comprehensive  Health  Planning  Council  placed  this  issue  on  the 
agenda  for  its  January  12,  1972  meeting. 

At  this  meeting.  Jack  Hursey,  Executive  Director  of  the  Bureau,  charac- 
terized the  dispute  as  being  grounded  in  an  attempt  by  Group  Health  to 
receive  a  subsidy  from  local  doctors  to  enable  it  to  form  a  program  directly 
competing  with  those  doctors. 

Group  Health  representatives  are  asking  some  physicians  to  underwrite 

the  Group  Health  Program  in  competition  against  themselves.  A  physician's 

patient  who  is  now  a  Bureau  subscriber  or  a  private  patient  .  .  .  vA'hom  the 

physician   is   receiving  his  full  private  fee   from,   could   become  a   Group 

Health  subscriber  and  the  physician  could  receive  50,  60  or  90  cents  on 

the  dollar.  What  Group  Health  is  requesting  is  that  the  physician  compete 

with  himself  in  his  own  private  business  as  well  as  his  own  Corporation. 

Group  Health  would  use  some  local  physicians,  in  certain  specialties,  until 

they  could  justify  hiring  their  own  full-time  physicians  in  these  specialties, 

and  then  any  and  all  agreement  with  the  local  physicians,  who  helped  to 

underwrite  the  Group  Health  program  at  a  sub-standard  professional  fee 

in  the  initial  stages,  would  be  terminated.""^ 

During  the  course  of   the   meeting,   representatives  of  the   Bureau   reiterated 

its  position  that  it  would  allow  physicians  to  deal  with  Group  Health  as  a 

private  insurer,  bxit  that  it  would  oppose  "any  formal  arrangements"  between 

doctors  and  the  Cooperative.  When  Group  Health  representatives  stated  that 

the.v  wovild  be  willing,  in  some  instances,  to  deal'  with  physicians  on  a  fee-for- 

service  basis.  Bureau  officials  retreated  from  their  earlier  position  and  restated 

their  primary  concern  as  being  opposition  to  capitation  payment. 

We  don't  dislike  Group  Health.  We  think  you  are  necessary  to  the  com- 
munity and  would  like  to  see  you  come  in.  We  do  want  charges  to  be  on 
a  fee-for-service  basis.  We  don't  want  any  of  our  physicians  on  contract. 
This  is  our  objection.  If  we  can  eliminate  any  question  of  contracts  be- 
tween members  of  our  organization  and  .vour  organization,  our  physicians 
will  be  willing  and  will  be  granted  the  right  to  see  your  patients.    (Pos- 
sibl.v  the  old  by-laws  ARE  outdated).  I  think  this  can  be  worked  out.  I 
am   sure  that  we  are  going  to  insist  on  a  fee-for-service  rather  than  a 
capitation  basis.^ 
The  meeting  concluded  with  the  adoption  of  a  resolution  asking  both  parties 
to    reconsider   their   positions   and    to   arrive   at   mutually   agreeable   arrange- 
ments. 

On  January  20,  1972,  the  Thruston  County  Bureau  eliminated  the  non-com- 
petition provision  from  its  membership  contract,  but  continued  (and  con- 
tinues) to  insist  that  all  members  be  compensated  on  a  fee-for-service  basis.'^ 
Since  the  January,  1972  meeting.  Group  Health  has  been  able  to  secure  spe- 
cialty services  for  traditional  compensation,  but  has  been  unable  to  extend 
capitation  payment  beyond  its  full-time  physicians. 
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The  Olympia  Medical  Center  is  "family-practice"  oriented  and  consequently, 
has  no  hospital  facilities  and  few  specialty  services.  The  nearest  hospital 
operating  on  a  capitation  basis  is  that  of  its  parent.  Group  Health  Cooperative, 
which  is  located  63  miles  away  in  Seattle.  The  Center  has  no  fully  developed 
laboratory  and,  as  noted  above,  few  specialists.  To  provide  complete  medical 
services  for  its  subscribers,  the  Center  has  accordingly  attempted  to  secure 
favorable  arrangements  with  local  specialists.  Efforts  in  this  direction  have, 
as  noted  above,  been  hindered  by  Medical  Bureau  operation.  The  Center  has 
likewise  attempted  to  secure  an  arrangement  with  the  nearby  St.  Peter  Hospital 
for  utilization  of  the  latter's  hospital  and  laboratory  facilities.  These  efforts 
have  not  been  met  with  Bureau  opposition,  but  a  favorable  agreement  has, 
nonetheless,  thus  far  proven  to  be  an  elusive  goal. 

When  the  Center  commenced  operations  in  Olympia,  it  planned  to  transfer 
70%  of  its  patients  requiring  hospitalization  to  St.  Peter,  and  to  utilize 
Group  Health's  Seattle  hospital  for  the  remaining  30%.-*  To  facilitate  this 
plan,  the  Center  attempted  to  secure  a  capitation-based  agreement  with  St. 
Peter  Hospital.  St.  Peter  was,  however,  initially  unwilling  to  enter  into  other 
than  a  fee-for-service  arrangement.  Because  of  this  unwillingness.  Group 
Health  officials  resolved  to  rely  upon  the  Cooperative's  Seattle  hospital  to  the 
fullest  extent  possible.  St.  Peter  would  be  used  for  emergency  and  obstetric 
cases.  The  local  hospital  would  also  be  utilized  for  all  cases  that  could  be 
treated  by  a  Group  Health  physician.  All  other  cases  would  be  transferred  to 
Seattle."^  This  plan  was  implemented,  with  a  result  that  produced  a  reversal 
in  Group  Health's  original  predictions  for  hospital  utilization."'* 

The  effect  this  practice  has  had  in  drawing  hospital  patients  away  from  the 
community  has  upset  local  health  planners.-'^  The  inconvenience  created  by 
hospitalizing  most  patients  63  miles  away  has  produced  some  consumer  back- 
lash that  could  hinder  Group  Health  development  in  Olympia  in  future  years.''® 
Concern  of  hospital  officials  is  typified  by  the  statement  of  Dr.  Richard  Price, 
Laboratory  Director  of  St.  Peter  Hospital,  made  at  a  recent  Comprehensive 
Health  Planning  Council  meeting  in  Olympia  : 

This  is  in  the  form  of  a  comment,  to  the  members  of  the  Council,  on 
an  impact   that   doesn't   show,   but  which   I   believe  is   important.   I  have 
no  figures  to  support  it.  In  general,  providing  facilities  for  emergency  care, 
providing  emergency  care  and  providing  facilities  for  obstetrics  is  expen- 
.sive.  I  would  suspect  that  if  a  facility  were  set  up  for  just  this  purpose, 
the    cost    would   be    astronomical.    This    is    true    in    providing    laboratory 
services    and    other   incidental   services.   All   of   these   costs   are   generally 
balanced  out  by  the  day  to  day  routine  hospitalizations  which  don't  de- 
mand the  attention  or  the  level  of  expertise.  It  is  kind  of  a  taxation  on 
the  easy  problems  to  pay  for  the  catasti-ophes.  What  a  system  like  the  one 
that  Group  Health  is  using  seems  to  do,  is  to  capitalize  or  take  advantage 
of  the  fact  that  most  patients,  most  routine  patients,  are  being  hospitalized 
here  keeps  the  cost  of  the  emergency  care  down,  and  that's  what  they  pick 
up  and  use.^ 
Despite  these  reactions,  and  despite  attempts  by  the  C.H.P.C.  to  produce  an 
accommodation,""  agreement  has  not  been  reached.  The  fundamental  cause  of 
the  impasse  is  disagreement  over  the  method  of  compensating  physicians.  St. 
Peter  officials  last  year  submitted  a  comprehensive  prosposal  to  Group  Health 
for  the  latter's  utilization  of  the  hospital's  laboratory  facilities.  This  proposal 
was  summarily  rejected  by  Group  Health — primarily  because  it  was  not  based 
upon  a  capitation  form  of  compensation.  Hospital  officials  are  presently  willing 
to  enter  into  a  capitation  agreement  with  Group  Health.^^  Utilization  of  hos- 
pital facilities  would,  however,  require  utilization  of  specialists  on  the  hospital 
staff,  and  these  specialists  are  unwilling  to  accept  other  than  fee-for-service 
compensation.^ 

Comparison  of  developments  in  these  counties  illuminates  factors  which  have 
shaped  and  are  shaping  relations  between  societies  and  their  plans  and  group 
health  planners.  In  King  County,  Group  Health  Cooperative  is  largely  self- 
sustaining,  and  consequently  it  is  not  required  to  deal  extensively  with  the 
medical  establishment.  The  Tri-County  Health  Care  and  Hospital  Associations 
are  less  developed,  however,  and,  consequently,  favorable  agreements  with  out- 
side physicians  in  Spokane  County  are  necessary.  In  that  country,  established 
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physicians  have  been  unwilling  to  recognize  the  contribution  to  health  care 
that  can  be  made  by  well-planned  prepaid  group  operations.  Restricted  by  legis- 
lation and  case  law  from  utilizing  other  tactics,  these  physicians  have  recog- 
nized the  economic  necessity  of  Bureau  membership  to  private  practitioners, 
and  have  conditioned  this  membership  in  a  way  designed  to  prevent  group 
health  organizations  from  securing  the  services  of  the  physicians  they  need  to 
form  viable  plans.  The  Thurston  County  experience  demonstrates  that  inter- 
mediaries such  as  Comprehensive  Health  Planning  Councils  can  do  much  to 
alleviate  the  conflicts  created  by  these  restrictions. 

The  developments  in  Thurston  County  also  point  out  a  more  fundamental 
conflict  between  the  societies  and  group  health  plans.  In  19(>6,  the  Crookall 
Committee  of  the  King  County  Society  concluded  that  contract  practice  was 
"belittling  the  medical  profession"  because  it  encouraged  physicians  who  re- 
ceived '"cheap"  fees  to  perform  "cheap"  services,  and  because  it  made  fee-for- 
service  less  attractive  to  consumers.^'  Sixty-seven  years  later,  this  conclusion 
has  not  changed.  Prepaid  group  practice  is  seen  not  as  an  attempt  to  organize 
health  services  in  order  to  increase  quality  and  reduce  costs,  but,  instead,  is 
seen  as  an  attempt  to  induce  physicians  to  relinquish  professional  freedom 
and  work  within  the  confines  of  a  group,  receiving  "sixty  cents  on  the  dollar" 
for  their  services.  Capitation  arrangements  between  hospitals  and  group  health 
organizations  are  seen  as  a  form  of  "discount"  that  is  unnecessary,  unwar- 
ranted and  unfair  to  other  individuals  and  groups  utilizing  hospital  services.^ 
Attempts  by  group  health  planners  to  reduce  costs  are  seen  as  impediments  to 
the  quality  of  care  provided  by  their  plans,  and  attempts  to  organize  services 
are  seen  as  destructive  to  the  type  of  doctor-patient  relationship  believed  by 
orthodox  practitioners  to  be  essential  to  competent  medical  treatment. 

Some  of  these  objections  have  merit  and  will  have  to  be  considered.  Others 
seem  on  their  face  to  be  motivated  by  the  economic  self-interest  which  produces 
opposition  to  any  attempts  at  reforming  the  health  care  system  in  this 
country. 

Underlying  current  developments,  and  providing  an  historical  basis  for  con- 
sistent society  opposition  to  group  health  plans,  is  the  fundamental  disagree- 
ment over  methods  of  compensating  physicians.  The  fee-for-service-capitation 
controver.sy  is  the  primary  cau.se  of  deteriorated  relations  between  medical 
societies  and  prepaid  group  practice  planners.  This  controversy  will  have  to  be 
resolved,  or  the  differences  will  have  to  be  accommodated,  before  either  plan 
can  operate  in  the  optimum  best  interests  of  the  people  it  serves. 

In  summary,  it  can  be  said  that  current  difliculties  in  relations  between 
societies  and  group  health  plans  are  highlighted  by  difficulties  in  securing 
favorable  ari-angements  with  outside  physicians  where  those  arrangements  are 
necessary,  and  by  attempts  to  hinder  group  health  development  by  conditioning 
membership  requirements  for  Medical  Bureaus.  These  difliculties,  difliculties 
experienced  in  the  past,  and  difliculties  likely  to  occur  in  the  future,  are  pri- 
marily caused  by  an  underlying  conflict  regarding  methods  of  compensating 
physicians.  The  next  section  will  contain  an  exploration  of  means  by  whicli 
current  difliculties  can  be  resolved,  future  diflSculties  can  be  prevented,  and 
the  underlying  conflicts  can  be  reduced  or  eliminated. 

Section  E. — Existing  and  Potential  Reimedies  :  Cooperative  Cooperation  and 

Society  Restraint 

State  Laics.  As  noted  earlier,*  a  significant  number  of  states  restrict  the 
development  of  health  care  plans  through  enabling  legislation  prohibiting  the 
development  of  consumer-sponsored  prepaid  plans.^  Much  of  this  legislation  is 
designed  to  place  the  operation  of  all  health  care  plans  under  the  control  of 
medical  societies  or  society  physicians.  Until  recently,  for  example,  South  Caro- 
lina required  approval  by  the  state  medical  association  of  the  majority  of  the 
board  of  directors  or  trustees  for  any  health  care  plan.'  The  Colorado  statute 
defines  as  "unprofessional  conduct"  the  practice  of  medcine  as  a  partner,  agent 
or  employee  of  any  individual  or  corporation  (other  than  a  "professional  service 
corporation")  not  licensed  to  practice.*  All  shareholders  in  professional  service 
corporations  must  be  licensed  physicians.^ 
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More  common  is  a  requirement  of  the  type  that  the  Kentucky  statute  imposes 
on  health  service  plans  : 

No  medical  service  plan  corporation  shall  operate  in  any  county  unless 

fifty  one  per  cent  of  the  eligible  licensed  doctors  of  medicine,  practicing 

in  that  county,  are  participating  physicians." 

This  provision  is  tailored  to  national  Blue  Shield  guidelines,^  and  has  had  the 

effect  of  assuring  a  society-sponsored  monopoly  in  prepaid  health  care  in  states 

that  have  enacted  such  provisions." 

New  Jersey  law  required  both  fifty-one  per  cent  physician  participation  and 
society  approval  of  corporate  trustees.  Section  2  of  the  New  Jersey  Medical 
Service  Corporation  Act  provided  : 

No  person  shall  be  elected  as  a  trustee  of  any  medical  service  corpora- 
tion unless  his  nomination  has  been  approved  by  a  recognized  medical 
society  or  professional  medical  organization  having  not  less  than  two 
thousand  members  holding  licenses  to  practice  medicine  and  surgery  pur- 
suant to  Chapter  nine,  title  45  of  the  Revised  Statutes,  and  which  has 
been  incorporated  for  a  period  of  not  less  than  ten  years.® 
Section  3  px-ovided : 

No  .  .  .  certificate  shall  be  issued  to  authorize  a  corporation  to  transact 
business  in  any  county,  or  if  issued,  the  authority  with  respect  to  such 
county  shall  be  cancelled  by  the  Commissioner  if  he  shall  find  that  less 
than  fifty  one  per  centum   (51%)   of  the  eligible  physicians  in  the  county 
are  participating  physicians." 
As  a   result  of  these  provisions,   the  Medical-Surgical  Plan  of  New  Jersey 
(Slue    Shield)    remained   the   only   authorized   health    care   plan   in   the   state 
until  the  early  1960's.  Then,  in  1961,  Group  Health  Insurance  of  New  Jersey 
applied   to   the   Commissioner  of  Banking  and   Insurance  for  a   certificate  to 
transact   business   as   a   competing  plan.    The  application  was  denied   because 
of   Group    Health's    refusal    to   comply   with    the   two   provisions   cited    above. 
Group  Health  accordingly  brought  an  action  seeking  a  declaratory  judgment 
that  both  provisions  were  unconstitutional.  In  Group  Health  Insurance  of  New 
Jersey  v.  Howell,^  the  New  Jersey  Supreme  Court  held  section  2  unconstitu- 
tional. 

Regardless  of  the  qualifications  of  other  medical  service  corporations, 
and  of  the  desirability  of  having  medical  service  plans  offered  to  the  public 
which  may  provide  services  not  presently  available,  the  commissioner  is 
powerless  under  section  2  of  the  Law  to  issue  a  certificate  of  authority 
to  any  coi-poration  unless  the  Medical  Society  approves  the  corporation's 
trustees.  In  effect,  therefore,  the  Medical  Society,  in  passing  upon  the 
suitability  of  pro.spective  trustees,  performs  what  is  essentially  a  licensing 
function,  since  its  approval  is  a  necessary  step  toward  the  issuance  of  a 
certificate  of  authority.  We  think  that  such  a  power  to  restrict,  or  indeed, 
to  prohibit,  competition  in  a  field  so  vitally  connected  with  the  public 
welfare  may  not  constitutionally  be  placed  in  the  hands  of  a  private 
organization  such  as  the  Medical  Society,  which  has  an  interest  in  pro- 
moting the  welfare  of  the  only  existing  medical  service  corporation  in  this 

state. ^~ 
In  a  subsequent  opinion,  the  court  held  section  3  unconstitutional.^'  The 
justices  conceded  that  a  provision  designed  to  assure  adequate  choice  of  and 
participation  by  physicians  would  be  valid,  but  concluded  that,  because  of 
utilization  of  county  lines,  and  because  of  wide  variations  between  the  number 
of  physicians  practicing  in  different  counties,  the  51%  requirement  bore  no 
reasonable  relationship  to  this  purpose. 

Moreover,  this  lack  of  reasonable  relation  between  the  requirement  and 
its  suggested  purpose  indicates  that  the  challenged  provision  constitutes 
in  effect  an  improper  delegation  or  legislative  licensing  power  to  private 
persons.  Such  a  delegation  is  further  demonstrated  by  the  following  fac- 
tors. The  51%   requirement  is  an  odd  one.  The  choice  of  this  particular 

figure a  bare  majority — looks  more  like  an  improper  delegation  than  it 

does  like  a  provision  to  assure  an  adequate  choice  of  participating  physi- 
cians to  subscribers.  The  choice  of  51%  suggests  that  the  physicians  of 
any  county  have  been  given  power  to  decide  by  majority  vote  whether 
any  such  plan  should  be  allowed  to  operate  in  their  county  .  .  .  and,  after 
one  plan  is  operating  there,  whether  any  other  plan  should  be  operating 
there,  whether  any  other  plan  should  be  allowed  to  come  into  the  county 
and  compete.^* 
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While  these  decisions  indicate  a  judicial  means  of  challenging  restrictive 
laws  favoring  Blue  Shield  plans,  the  lapse  of  time  since  their  writing  and  the 
lack  of  subsequent  litigation  in  other  states  suggests  that  the  courts  may  not 
be  the  most  promising  arenas  in  which  to  seek  an  end  to  these  restrictions." 

Most  commentators  have  concluded  that  legislation  is  necessary  to  promote 
the  development  of  health  maintenance  organizations.'"  A  number  of  model 
acts  have  been  promulgated."  Most  of  the  acts  would  expressly  authorize  the 
development  and  operation  of  prepaid  group  plans  without  restrictions  relating 
to  .sponsorship.'"  The  acts  require  registration  and/or  issuance  of  certificate 
of  authority  from  a  state  agency.'"  The  acts  require  the  organizations  to  make 
provision  for  some  kind  of  consumer  input,  ranging  from  generalized  recpiire- 
ments  of  consumer  responsiveness ""  to  specific  requirements  for  complaint "' 
or  grievance  and  arbitration  procedures.'^  The  model  acts  generally  exempt 
I'egistered  H.  M.  O.'s  from  state  laws  proscribing  solicitation  or  advertising 
by  health  professionals,^  and  from  statutes  regulating  other  health  care  plans, 
insurance,^  and  corporate  professional  practice."^ 

Some  model  acts  contain  peculiarities  attributable  to  the  identity  of  their 
sponsors.  The  act  promulgated  by  the  National  Association  of  Insurance  Com- 
missioners, for  example,  defines  '"health  maintenance  organizations"  as  includ- 
ing traditional  health  insurers.'"^ 

What  these  model  acts  have  in  common  is  their  mutual  guarantee  of  the 
legality  of  the  development  and  operation  of  consumer-sponsored  prepaid  grou)) 
plans.  In  this  respect,  legislation  based  on  these  models  would  accomplish  that 
which  is  now  impossible  in  approximately  half  the  states  in  this  country."' 
The  legalization  of  the  development  of  consumer-sponsored  plans,  as  the  ex- 
periences in  Washington  State  have  demonstrated,  is  not  enough,  however. 
Legislation  designed  to  promote  the  development  of  health  maintenance  or- 
ganizations should  anticipate  and  prevent  the  types  of  anti-competitive  prac- 
tices by  medical  societies  that  have  plagued  group  health  development  in  the 
Northwest. 

Some  commentators  have  suggested,"'  and  the  experiences  in  one  state  argu- 
ably demonstrate,  that  anti-competitive  activities  of  medical  societies  or  Blue 
Shield  plans  can  be  curtailed  or  prohibited  by  state  officials  acting  under 
statutory  authority  to  regulate  rates  and  contract  forms  of  health  care  plans. 
Most  state  legislation  regulating  Blue  Shield  plans  gives  some  official  this 
power.-*"  These  laws  likewise  typically  give  the  official  power  to  make  regula- 
tions to  aid  him  in  administering  his  supervision  of  the  plans.^ 

In  Pennsylvania,  all  rates  and  contract  forms  must  be  approved  by  the  In- 
surance Department  before  they  become  effective."'  This  department,  together 
with  the  Department  of  Public  Health,  is  given  general  supervisory  powers 
over  regulated  plans." 

Acting  under  his  powers  of  supervision,  Pennsylvania  Insurance  Commis- 
sioner Herbert  S.  Denenberg  is.sued  a  list  of  45  guidelines  designed  to  improve 
the  quality  and  decrease  costs  of  health  services  provided  by  society-sponsored 
plans  in  the  state.^  Prominent  among  these  guidelines  was  the  requirement 
that  a  majority  of  the  board  of  trustees  of  each  plan  consist  of  consumers 
rather  than  physicians.^ 

The  plans  refused  to  implement  any  of  Denenberg's  proposed  guidelines,  and 
the  issue  appeared  to  be  deadlocked  until,  in  mid-1972,  Pennsylvania  Blue 
Shield  requested  an  .$18.3  million  rate  increase.^  Hearings  to  consider  these 
increases  were  held  in  Philadelphia  in  September,  1972.  At  the  conclusion  of 
these  hearings,  representatives  of  the  Commissioner's  office  announced  that  no 
rate  increase  would  be  approved  unless  the  guidelines  were  incorporated  by 
the  plans."*^ 

The  position  taken  by  Commissioner  Denenberg  has  been  controversial,  and 
it  has  induced  the  Pennsylvania  Medical  Society  to  join  the  Insurance  Federa- 
tion of  Pennsylvania  and  the  American  Trial  Lawyer's  Association  in  demand- 
ing his  ouster.®^  The  Department  has  maintained  its  position,  however,  and, 
as  of  January,  1973,  the  plans  had  implemented  no  guidelines  and  no  rate 
increases  had  been  approved.^' 

Because  Pennsylvania  laws  authorize  only  the  development  of  physician- 
sponsored  plans,^"  Commissioner  Denenberg  has  not  attempted  to  deal  with 
activitv  that  could  hinder  development  of  group  health  plans.  The  approach 
taken  "bv  the  Commissioner,  however,  demonstrates  the  possibility  of  utilizing 
rate  and  contract  approval  power  to  proscribe  anti-competitive  activity  by 
plans  seeking  that  approval. 
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The  general  validity  of  this  approach  is  debatable.  The  power  of  the  Penn- 
sylvania Insurance  Commissioner  to  regulate  rates  appears  to  he  plenary." 
This  conclusion  may  not  be  reached  in  other  .iurisdictions,  where  rate-regulating 
power  may  be  limited  to  comparisons  of  rates  to  benefits  offered."  Under  these 
limitations,  the  regulating  official  may  be  held  to  have  no  power  to  arbitrarily 
disapprove  rates  for  reasons  unrelated  to  the  reasonableness  of  the  rates  them- 
selves. Consequently,  it  is  questionable  whether  most  regulating  officials  could 
validly  utilize  approval  power  to  curtail  discriminatory  conduct  directed  at 
physicians  affiliating  with  health  maintenance  organizations.  Even  in  Pennsyl- 
vania, the  tactic  employed  by  Commissioner  Denenberg  may  be  invalid  be- 
cause of  another  state  statute."  In  view  of  these  considerations,  it  seems  that 
utilization  of  rate-regulating  authority  to  control  relations  between  competing 
plans  is  of  debatable  validity.  Consequently,  utilization  of  this  tactic  would 
not  be  the  most  effective  means  of  promoting  group  health  development  at  the 
present  time. 

A  less  questionable  and  more  direct  method  of  control  is  that  proposed  by 
the  sponsors  of  House  Bill  No.  384,  introduced  in  the  Washington  State  House 
of  Representatives  on  January  2o,  1973.  Section  5  of  that  bill  provides : 

Professional    organizations,    hospitals,    health   care   contractors,    medical 
service  bureaus,  and  similar  organizations  entering  into  agreements  with 
health  professionals,  which  agreements  are  expressly  made  subject  to  the 
provisions  of   [the  Consumer  Protection  Act]    shall  not  discriminate  eco- 
nomically or  professionally  against  health  professionals  who  are  employed 
by  or  who  contract  with  health  maintenance  organizations  registered  pur- 
suant to  this  chapter.  It  shall  be  unlawful  for  any  organizations  or  asso- 
ciations of  health  professionals  to  exclude  other  health  professionals  from 
membership   or   association   because   such   person   is  employed  by  or  con- 
tracts with  a  health  maintenance  organization  registered  according  to  this 
chapter.^ 
This  section  achieves  two  purposes.  First,  it  expressly  subjects  agreements  be- 
tween health  plans  or  organizations  and  participating  phy.sicians  to  the  pro- 
visions of  Washington's  Consumer  Protection  Act.**  Second,  it  declares  unlav.-ful 
discriminations   and   exclusions   directed   at  physicians  and   other  health  pro- 
fessionals because  of  their  affiliation  with  group  health  plans.  While  the  bill 
provides  no  remedies  for  violations  of  section  ^  other  than  those  found  in  the 
Consumer  Protection  Act.  the  Washington  Supreme  Court,  in  the  Group  Health 
decision,  held  that  a  violation  of  a  legislative  declaration  of  policy  gives  rise 
to  a  cause  of  action  in  favor  of  the  aggrieved  party.*^ 

The  section  can  be  criticized  for  requii'ing  a  civil  suit  to  remedy  each  viola- 
tion. Litigation  is  expensive  and  time-consuming,  and  is  not  conducive  to  pro- 
moting the  type  of  relationship  that  must  exist  between  the  competing  plans 
if  any  degree  of  health  care  coordination  is  to  be  achieved  in  the  future. 
Alternatively,  discriminations  and  exclusions  by  health  care  contractors  (in- 
cluding medical  ser\'ice  bureaus)  could  also  be  proscribed  by  a  new  section 
added  to  the  Health  Care  Services  Act.*"  This  addition  v.-ould  have  the  ad- 
vantage of  subjecting  proscribed  conduct  by  medical  bureaus  to  administrative 
sanctions  already  existing,*"  while  a  private  right  of  action  would  be  preserved 
intact  by  this  modification,  the  possibility  of  administrative  sanctions  would 
avoid  a  requirement  of  litigation  to  remedy  every  violation. 

Subject  to  the  above  qualification,  the  type  of  remedy  proposed  by  the 
drafters  of  House  Bill  8S4  is  probably  the  most  effective  means,  at  the  state 
Ivei,  of  preventing  society-imposed  (or  induced)  obstacles  to  the  development 
of  group  health  plans.  I'tilization  of  regulation  or  rate-approval  power  to  ac- 
complish this  end.  as  noted  above,  may  be  of  questionable  validity.  As  will  be 
discussed  below,  judicial  remedies  under  existing  case  and  statutory  law  are 
not  fully  developed.  The  prospect  and  form  of  any  federal  legislation  is  not  .vet 
clear.  Consequently,  state  legislation,  expressly  proscril)ing  economic  and  profes- 
sional discrimination  directed  against  group  health  plans  and  their  ph.vsicians. 
and  expressly  providing  remedies  that  may  be  secured  by  the  plans,  their 
physicians  and  recruiting  officials,  seems  at  the  present  time  to  be  the  most 
feasible  method  of  encouraging  the  development  of  alternative  organizations 
to  compete  with  existing  versions  of  health  care  delivery.  While  the  enactment 
of  such  legislation  seems  reasonably  probable  within  the  near  future,  until 
such  laws  become  effective  group  health  planners  will  have  to  rely  on  existing 
judicial  remedies  to  curtail  or  eliminate  society-sponsored  practices  handi- 
capping group  health  development.  Judicial  remedies  currently  or  potentially 
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available  to  meet  this  end  are  the  subject  of  the  next  two  subsections  of  this 
paper. 

Antitrust  remedies.  In  1961,  the  Washington  State  legislature  supplemented 
the  anti-monopoly  provisions  of  the  state  constitution  *^  by  enacting  the  Con- 
sumer Protection  Act.^"  The  act  was  designed  to  complement  the  existing  body 
of  federal  antitrust  law,^"  and,  to  that  end,  provides  sanctions  and  remedies 
substantially  identical  to  those  found  in  sections  1  and  2  of  the  Sherman  Act,^^ 
and  section  5  of  the  Federal  Trade  Commission  Act.°-  Section  2  of  the  Wash- 
ington Act^  proscribes  "unfair  methods  of  competition  and  unfair  or  deceptive 
acts  or  practices  in  the  conduct  of  any  trade  or  commerce."  Section  3  ^*  declares 
"contracts,  combinations  or  conspiracies"  in  restraint  of  trade  or  commerce 
to  be  unlawful.  Section  4  outlaws  monopolizing  and  attempts  or  conspiracies 
to  monopolize,^"  and  section  5  prevents  exclusive  dealerships,  total  requirements 
agreements  and  tying  arrangements.^  Like  comparable  provisions  in  the 
Clayton  Act,^"  section  7  of  the  Washington  Act  exempts  labor,  agricultural  and 
horticultural  organizations  "instituted  for  the  purpose  of  mutual  help".^''  Fol- 
lowing federal  court  decisions  construing  the  Sherman  and  Clayton  acts,^" 
section  17  of  the  Washington  act  exempts  transactions  regulated  by  specified 
agencies.™ 

While  sanctions  in  the  Consumer  Protection  Act  substantially  parallel  federal 
law,  remedies  in  the  Act  do  not.  Heavy  criminal  penalties  are  not  emphasized. 
Section  8  authorizes  the  Attorney  General  to  bring  actions  to  restrain  viola- 
tions,"^ or  to  accept  assurances  of  discontinuances  from  violators."'  Section  14 
of  the  act  provides  for  maximum  civil  penalties  of  $25,000  for  violations  of 
sections  3  and  4  in  the  first  instance,  or  for  violations  of  injunctions  obtained 
by  the  Attorney  General  under  section  8,  and  for  $2,000  maximum  penalties 
for  each  violation  of  section  2."^ 

Private  enforcement  is  provided  through  section  9,*^  which  allows  any  person 
"injured  in  his  business  or  property"  by  a  violation  of  the  act  to  sue  for  an 
injunction  and  damages,  including  costs  and  fees.  In  the  discretion  of  the 
court,  the  injured  party  may  be  awarded  treble  damages."^ 

Thus,  with  a  few  exceptions,  the  prohibitions  and  remedies  provided  b.v  the 
Washington  Consumer  Protection  Act  and  comparable  federal  legislation  are 
substantially  identical.  A  conclusion  that  the  legislature  intended  to  provide  a 
statutory  scheme  complementary  to  federal  law  is  fortified  by  reference  to  sec- 
tion 20  of  the  Washington  act,  which  provides : 

It  is  the  intent  of  the  legislature  that,  in  construing  this  act,  the  courts 
be  guided  by  the  intex'pretation  given  by  the  federal  courts  to  the  various 
federal  statutes  dealing  with  the  same  or  similar  matters.*" 

Whether  the  new  act  would  provide  sanctions  against  and  remedies  for  con- 
duct of  medical  service  bureaus  was  immediately  placed  in  doubt  by  the  addi- 
tion of  section  17,  which  stated : 

Nothing  in  this  act  shall  apply  to  actions  or  transactions  otherwise 
permitted,  prohibited  or  regulated  under  laws  administered  by  the  Insur- 
ance Commissioner  of  this  state."'' 

This  section  is  primarily  a  codification  of  a  doctrine,  developed  in  the  federal 
courts,  than  an  enterprise  subject  to  a  detailed  regulatory  scheme  of  control 
inconsistent  with  general  rules  of  law  is  not  subject  to  those  general  rules. 
The  doctrine  had  its  birth  in  Texas  and  Pacific  Railway  Co.  v.  Abiline  Cotton 
Oil  Co.,'^'^  a  case  in  which  the  United  States  Supreme  Court  held  that  a  rail 
carrier  subject  to  regulation  under  the  Interstate  Commerce  Act  was  not  sub- 
ject to  an  action  at  common  law  for  excessive  and  unreasonable  rates,  when 
those  rates  had  been  fixed  under  the  federal  act  and  were  not  found  to  be 
unreasonable  by  the  Interstate  Commerce  Commission.  In  Keor/h  v.  Cliicapo 
and  Northicestcrn  Railway,^^  the  Court  held  that  an  alleged  combination  by 
interstate  carriers  to  fix  rates  was  not  subject  to  the  sanctions  imposed  by 
section  7  of  the  Sherman  Act  where  those  rates  had  been  approved  by  the 
I.  C.  C. 

Applying  this  doctrine,  it  can  be  argued  that  medical  service  corporations 
and  bureaus,  as  health  care  service  contractors  and,  as  such,  regulated  by  the 
Insurance  Commissioner  under  Washington's  Health  Care  Services  Act,™  are 
exempted  from  the  provisions  of  the  Consumer  Protection  Act.  Exemption 
under  the  federal  doctrine  is  not  complete,  however,  and  federal  courts  have 
held  that  the  antitrust  laws  are  superseded  only  to  the  extent  of  repugnancy 
between  those  laws  and  the  regulatory  statutes.'"  If  the  antitrust  laws  either 
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cover  a  subject  outside  the  regulatory  agency's  power,  or  provide  a  remedy 
the  agency  may  not  give,  there  is  no  exemption.'^ 

Applying  the  mandate  of  section  20  of  the  Washington  act,'^  section  17  should 
likewise  be  limited,  and  regulated  industries  should  be  exempt  only  to  the 
extent  that  regulations  and  statutes  administered  by  the  Insurance  Commis- 
sioner are  repugnant  to  the  provisions  of  the  Consumer  Protection  Act.  Two 
commentators,  analyzing  the  statute  shortly  after  its  enactment,  concluded 
with  respect  to  section  17 : 

A  determination  that  conduct  in  a  particular  industry  is  exempt  from 
the  Consumer  Protection  Act  may  depend  upon  whether  or  not  the  super- 
vising body  has  the  power  to  permit,  prohibit  or  regulate  the  particular 
conduct  which  appears  to  violate  the  antitrust  act,  and  whether  in  fact 
the  supervising  body  has  ruled  with  respect  to  such  conduct/*   (emphasis 
added) 
Applying  this  reasoning  to  regulation  under  the  Health  Care  Services  Act, 
it  can  be  strongly  argued  that  medical  service  bureaus,  and  health  care  service 
contractors  in  general,  are  not  exempt  from  provisions  of  the  Consumer  Pro- 
tection Act  outlawing  unfair  competition,  combinations  in  restraint  of  trade, 
and   monopolizing.    There  are  no   explicit  statutory  provisions   in   the   Health 
Care  Service  Act  regulating  relations  between  competing  plans,  and  the  Insur- 
ance Commissioner  has  not  used  his  regulatory  power ''^  to  control  such  rela- 
tionships. Thus,  attempts  by  one  contractor  to  impede  competition  by  another 
contractor  are  beyond  the  scope  of  the  regulatory  act  and,  under  the  reasoning 
of  the  federal  cases,  the  exemption  provided  by  section  17  should  not  apply. 
A  related  argument  for  exemption  stems  from  the  fact  that  both  contracts 
between  contractors  and  subscribers,™  and  those  between  contractors  and  par- 
ticipating physicians,"  must  be  filed  with  the  commissioner.  It  is  thus  argued 
that  any  transactions  embodied  in  these  contracts  that  would  otherwise  be  in 
violation  of  the  Consumer  Protection  Act  are,  nonetheless,  transactions  "per- 
mitted,  prohibited   or   regulated"   under  laws   administered   by   the   Insurance 
Commissioner  and,  therefore,  are  exempt  under  section  17. 

This  argument  was  submitted  to  and  rejected  by  Washington  Attorney  Gen- 
eral John  J.  O'Connell  in  1962.  The  Attorney  General  conceded  that  transac- 
tions between  regulated  contractors  and  consumers  or  participants  were  "per- 
mitted" under  the  Health  Care  Services  Act.  The  constitutional  prohibitions 
upon  monopolistic  activity  were  reasoned,  however,  to  operate  as  a  limitation 
both  upon  the  Health  Care  Services  Act  and  upon  the  powers  of  the  commis- 
sioner under  that  act. 

Obviously,  in  determining  the  nature  and  extent  of  actions  or  transac- 
tions permitted  by  the  health  care  services  act  .  .  .  said  act  must  be  read 
in  the  light  of  Article  XII,  section  22,  of  our  State  Constitution.  Our  con- 
stitution constitutes  a  limit  upon  the  power  of,  and  not  a  grant  of  power 
to,  our  state  legislature  .  .  .  Therefore,  the  provisions  of  the  health  care 
services  act  can  only  be  deemed  to  permit  such  actions  or  transactions 
as  are  not  prohibited  by  the  constitution.  Thus,  if  the  activities  of  a 
health  care  service  contractor,  in  combination  with  its  sponsoring  or 
affiliated  group  of  doctors,  transgresses  the  antimonopoly,  antirestraint  of 
trade,  antiprice  fixing  provisions  of  Article  XII,  section  22  .  .  .  such  activi- 
ties cannot  be  deemed  to  be  permitted  by  any  provision  of  the  health  care 
services  act.  If,  concurrently,  any  such  activities  should  also  constitute 
violations  of  the  substantive  provisions  of  the  consumer  protection  act, 
then,  in  our  opinion,  the  remedies  provided  for  in  said  act  may  be  availed 

An  extension  of  the  foregoing  analysis  would  abolish  the  exemption  to  the 
extent  that  it  would  permit  conduct  otherwise  in  violation  of  Article  XII, 
section  22.  Any  statute  permitting  such  violations  would  be  unconstitutional 
and  void.  Therefore,  the  exemption  provided  in  section  17  can  arguably  be  said 
to  operate  only  when  the  regulatory  mechanism  provides  for  penalties  and 
other  relief  for  conduct  in  violation  of  the  constitutional  provision.  Since  the 
Health  Care  Services  Act  does  not  provide  such  relief,  organizations  regulated 
thereunder  should  not  be  exempt  from  the  state  antitrust  provisions. 

Section  17  was  amended  in  1967  for  the  purpose  of  expressly  subjecting  in- 
surers and  other  organizations  regulated  by  the  Insurance  Commissioner  to 
section  2  of  the  act  (unfair  competitive  and  trade  practices).™  A  proviso  to 
this  amendment  states  that  ".   .  .  nothing  required  or  permitted  to  be  done 
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pursuant  to  [the  Health  Care  Services  Act]  shall  be  construed  to  be  a  viola- 
tion of  [the  Consumer  Protection  Act]."*"  This  amendment  does  not  reduce 
the  strength  of  the  arguments  (1)  that  nothing  in  the  Health  Care  Services 
Act,  or  regulations  thereunder,  permits  anticompetitive  activity,  and  (2)  that 
Article  XII,  section  22,  of  the  state  constitution  deprives  the  state  of  power 
to  grant  such  permission. 

All  of  this  reasoning  was  rejected,  however,  by  the  Washington  Supreme 
Court  in  Washington  Osteopathic  Medical  Association  v.  Kinr/  County  Medical 
Service  Corporation.^^  In  that  case,  the  Osteopathic  Association  brought  an 
action  under  the  Consumer  Protection  Act  against  King  County  Medical  (which 
had  traditionally  excluded  osteopaths  from  membership),  the  county  and  state 
medical  societies,  and  the  Washington  College  of  Physicians  and  Surgeons, 
alleging  a  combination  in  restraint  of  trade,  monopolizing,  and  a  violation  of 
the  prohibition  against  tying  agreements.  On  appeal  from  a  summary  judg- 
ment granted  the  defendants,  the  Supreme  Court  held  that  the  medical  service 
corporation  was  exempt  from  the  Consumer  Protection  Act. 

In  brief,  it  is  uncontroverted  in  the  record  before  us  that  the  activities 
of  the  respondents  are  permitted  and  regulated  by  the  Health  Care  Services 
Act   and   that   the   Insurance   Commissioner   is   functioning   in   accordance 
with  the  responsibilities  imposed  upon  his  ofBce  by  that  act.  Under  these 
circumstances,    the   trial   court  concluded   that   the   respondent's   activities 
were  exempt  from  the  Consumer  Protection  Act  by  virtue  of  [section  17] 
.  .  .  We  agree  that  this  exemptions  clause  is  applicable,  and  that  therefore 
the  Consumer  Protection  Act  does  not  apply.""" 
It  can  be  argued  that  the  Washington  Osteopathic  decision  is  limited  because 
of  the  posture  in  which  the  controversy  reached  the  court.  The  plaintiff  relied 
solely  upon  the  allegations  in  its  complaint  to  defeat  the  defendant's  motion 
for  summary  judgment.  No  contention  was  made  that  the  activities  of  King 
County   Medical    were   not    in   fact   permitted,    or   that   any   permission   given 
would"  be  invalid.  Consequently,  the  court  assumed  that  all  the  anti-competitive 
conduct  alleged  was  "permitted"  and  that  the  permission  was  valid.  It  is  not 
clear  how   the  court  would  respond  to  an  argument   that  any  permission  of 
such  activity  by  the  Insurance  Commissioner's  office  would  be  unconstitutional. 
The   forces   of  stare   decisis   may   prevent   the   court   from    reconsidering   this 
question  barely  two  years  after  initially  deciding  it,  however,  and  thus  there 
is  a  substantial  possibility  that  activities  of  medical  service  bureaus  will  con- 
tinue to  be  held  to  be  exempt  from  the  provisions  of  the  Consumer  Protection 
Act. 

This  possibility  should  not  preclude  parties  injured  by  monopolistic  activities 
of  medical  bureaus  from  seeking  redress  directly  under  the  state  constitution. 
The  Supreme  Court  rejected  the  constitutional  argument  in  Washington  Osteo- 
pathic not  because  the  exemption  under  section  17  precluded  relief  under 
Article  XII,  .section  22,  but  because  the  issue  was  not  properly  raised  at  the 
trial  court  level.*^ 

In  the  Group  Uealth  decision,  the  Washington  Supreme  Court  held  that  a 
violation  of  the  antimonopoly  clause  gave  rise  to  a  cause  of  action  in  favor  of 
the  injured  party. 

Article  XII,  section  22,  .  .  .  is  not  self  executing  in  the  sense  that  a 
criminal  prosecution  can  be  grounded  upon  that  provision  alone.  Neverthe- 
less, as  previously  noted,  it  represents  a  clear  cut  expression  of  public 
policy  phrased  in  terms  of  command.  Monopolies  and  trusts  "shall  never 
be  allowed"  in  this  state,  and  "no"  incorporated  company,  co-partnership, 
or  association  of  persons  in  this  state  "shall  directly  or  indirectly"  combine 
or  make  any  contract  for  the  prohibited  purpose.  The  right  established 
by  this  provision  is  the  right  of  anyone  to  carry  on  his  trade,  calling  or 
profession  without  interference  by  reason  of  contracts,  combinations  or 
other  an-angements  of  the  kind  defined.  The  duty  there  established  is  to 
refrain  from  invading  this  right  by  entering  into  or  proceeding  under  any 
such  contract,  combination,  or  other  arrangement.  Thus,  where  that  duty 
has  been  violated  and  that  right  has  been  invaded,  there  is  present  every 
necessary  ingredient  of  a  cause  of  action  .  .  .'* 
Under  the  authority  of  this  decision,  persons  injured  by  conduct  of  a  medical 
service  bureau  will  be  entitled  to  injunctive  relief*^  and  damages'"  if  the  con- 
duct can  be  .shown  to  be  within  the  prohibitions  of  the  antimonopoly  clause. 

The  court,  in  Group  Health,  held  that  three  elements  had  to  be  proven  in 
order  for  a  plaintiff  to  establish  a  violation  of  Article  XII,  section  22:    (1)   a 
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combination  or  contract;  (2)  dealing  with  a  product  or  commodity;  (3)  the 
purpose  of  which  is  to  fix  prices,  limit  production,  or  regulate  transportation." 
The  court  in  Group  Health  concluded  that  the  Medical  Society's  actions  in 
establishing  the  Service  Corporation  and  Bureau,  followed  by  the  maintenance 
of  close  ties  between  the  three  organizations,  was  sufficient  to  establish  a 
"combination"  within  the  meaning  of  Article  XII,  section  22/*  Relations  be- 
tween medical  bureaus  and  particating  physicians  are  generally  governed  by 
express  contracts,  or  by  bureau  by-laws  incorporated  into  those  contracts. 
Thus,  it  would  seem  that,  in  a  suit  founded  upon  a  bureau's  maintenance  of 
anti-competitive  control  over  participating  physicians,  the  I'equirement  of  a 
combination  or  contract  would  be  met. 

The  contract  must  deal  with  a  product  or  commodity.  The  Supreme  Court 
held  in  Group  Health  that  prepaid  medical  services  were  "products"  within  the 
meaning  of  this  requirement.'"  Accordingly,  contracts  between  bureaus  and  par- 
ticipating physicians  deal  with  products,  and  the  second  element  necessary  to 
establish  a  constitutional  violation  can  clearly  be  est;iblished. 

To  meet  the  third  element  and  thereby  establish  a  cause  of  action  under 
the  constitution,  it  must  be  shown  that  the  purpose  of  the  contract  or  com- 
bination was  to  fix  prices,  limit  production  or  regulate  transportation.  The 
Washington  Supreme  Court  has  held  that  price  fixing  is  not  illegal  per  sc,  and 
that  such  activity  runs  afoul  of  the  antimonopoly  provision  only  if  brought 
about  in  connection  with  a  monopoly.'"  Limits  on  production,  on  the  other 
hand,  are  absolutely  proscribed. 

Where  the  element  of  controlled  or  limited  production  is  present,  the 

contract  of  combination   is   declared   to  be  monopolistic  and,   hence,   void 

under  the  constitution.'^ 
A  bureau  by-law  or  contractual  provision  requiring  a  physician  to  accept 
payment  for  all  services  rendered  on  a  fee-for-service  basis  may  be  sub.iect  to 
challenge  as  an  attempt  to  fix  prices.  In  that  situation,  a  right  of  relief  would 
depend  upon  a  .showing  that  the  medical  bureau  had  created  or  was  attempting 
to  create  a  monopoly  in  the  country  it  serves.  A  provision  prohibiting  a  phy.si- 
cian  from  associating  with  a  competing  plan,  on  the  other  hand,  seems  to 
have  as  its  only  purpo.se  the  limiting  or  controlling  of  the  marketing  of  prepaid 
medical  services  within  the  bureau's  coverage  area.  Accordingly,  such  a  pro- 
vision, W'hether  it  is  contained  in  a  by-law  or  in  a  contract  provision,  seems 
clearly  to  fall  within  the  proscriptions  of  Article  XII,  section  22,  as  defined 
by  the  Washington  court. 

Hubbard  v.  Me4ieal  Sei'vice  Corporation  of  »?/;oA-o«e  County'^-  demonstrates 
the  willingness  of  the  "Washington  court,  under  the  antimonopoiy  clause,  to 
enjoin  enforcement  of  bureau  by-laws  that  restrain  trade  in  the  field  of  medical 
services.  The  plaintiff  in  that  case  had  been  expelled  from  the  bureau  as  the 
result  of  a  disagreement  over  proper  rates  to  be  charged  for  a  special  pulmo- 
nary treatment  the  plaintiff  had  developed.  Because  of  this  disagreement,  the 
plaintiff  began  to  bill  subscribers  individually  for  this  treatment,  in  violation 
of  bureau  rules,  and  his  membership  was  terminated.  Alleging  that  the  Cor- 
poration and  Bureau  were  violating  Article  XII,  section  22,  the  plaintiff  brought 
an  action  to  enjoin  all  operations  of  the  Blue  Shield  plan.  The  trial  court,  find- 
ing that  the  operation  of  the  plan  was  not  monopolistic,  refused  to  grant  the 
broad  relief  sought  by  the  plaintiff.  The  court  did,  however,  enjoin  enforce- 
ment of  a  Bureau  rule  prohibiting  payment  to  a  member  for  services  rendered 
to  a  sub.scriber  employed  by  a  firm  for  which  the  member  conducts  on- 
I»remises  physical  examinations. 

This  rule  has  for  its  only  purpose  the  suppression  of  competition  and 

it  could  well  be  applied  to  any  patient  producing  activity  which  a  doctor 

may  engage  in.  The  Bureau  is  not  intended  to  be  and  may  not  be  used  as 

an  equalizer.  This  rule  unfairly  stifles  competition.*^ 
The  Supreme  Court  affirmed  the  trial  court's  refusal  to  enjoin  all  operations 
of  the  plan,"*  but  reversed  the  injunctive  relief  the  lower  court  did  grant  on 
the  ground  that  the  plaintiff  had  no  identifiable  legal  interest  in  the  enforce- 
ment of  the  rule  that  the  court  had  enjoined.''^  Reviewing  other  by-laws  of 
the  Bureau,  however,  the  Supreme  Court  found  Article  III,  section  2,^^  (which 
prohibits  member  physicians  from  associating  with  non-members),  to  be  in 
violation  of  the  antimonopoly  clause.  The  court  read  this  by-law  as  prohibiting 
members  from  referring  non-subscriber  patients  to  non-member  physicians.  As 
so  construed,  the  provision  was  held   to  be  in  restraint  of  trade,  an   illegal 
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boycott,  and  enjoinable."  Regarding  referrals  of  stiiscribers  to  non-members, 
the  court  held 

If  a  member  doctor  believes  that  the  service  which  Dr.  Hubbard  can 
render  will  be  more  beneficial  to  his  subscriber  patient  than  anything  that 
can  be  secured  through  the  bureau  or  its  doctors,  the  member  doctor  has  a 
higher  obligation  than  loyalty  to  the  bureau ;  public  policy  will  not  permit 
him  to  contract  away  his  obligation  to  patients,  nor  any  association  of 
doctors,  in  attempting  to  limit  his  consultative  procedures."^ 
The  court  remanded  the  case  with  directions  to  grant  injunctive  relief  con- 
sistent with  the  views  described  above."* 

Thus,  although  activities  of  Blue  Shield  plans  may  be  exempt  from  the  pro- 
scriptions of  the  Consumer  Pi'otection  Act,  it  seems  arguably  clear  that  relief 
under  the  antimonopoly  clau.se  is  available  to  any  party  injured  because  of 
agreements  between  medical  bureaus  and  physicians  that  operate  to  control 
or  limit  the  marketing  of  prepaid  medical  services.  Any  agreement  intended 
to  restrict  the  development  of  competing  plans  seems  clearly  to  fall  within 
the  constitutional  prohibition  and,  consequently,  injunctive  relief  and  damages 
should  be  available  to  any  physician  or  organization  injured  by  such  an  agree- 
ment. 

Hospital  staff  exclusions.  A  physician  excluded  from  the  staff  of  a  private 
hospital  has  traditionally  been  unable  to  seek  judicial  review  of  the  actions 
resulting  in  his  exclusion.  This  is  because  the  courts  in  a  majority  of  juris- 
dictions have  held  and  continue  to  hold  that  a  private  hospital  has  the  absolute 
right  to  deny  staff  privileges  to  any  physician.^°°  The  theory  behind  this  rule 
is  based  in  the  traditional  reluctance  of  courts  to  interfere  with  internal  affairs 
of  private  associations.^"^  Reluctance  is  fortified  by  a  conclusion  that  hospital 
authorities  have  a  particular  need  to  be  vested  with  broad  and  uncontrolled 
discretion  in  the  selection  of  their  staffs.  Many  states  impose  liability  upon 
hospitals  for  careless  selection  of  staff  members."^  Courts  lack  the  expertise 
claimed  by  hospital  officials  in  judging  the  competence  of  physician-applicants, 
and  it  is  feared  that  judicial  supervision  would  impose  liability  upon  hospitals 
that  could  be  avoided  in  many  cases  if  hospital  authorities  were  given  com- 
plete freedom  to  make  their  own  selections. 

If  the  hospital  can  be  characterized  as  "public",  hospital  officials  are  held 
to  have  a  fiduciary  duty  owing  to  the  community,  and  judicial  intervention  and 
control  of  staff  .selections  by  these  hospitals  is  generally  justified  on  that 
ground."^  If  the  hospital  cannot  be  characterized  as  "public",  the  reluctance 
to  interfere  coupled  with  the  perceived  dangers  of  interfering  are  generally 
held  to  outweigh  any  potential  benefits  that  might  be  achieved  through  inter- 
ference. 

This  theory  ignores  or  discounts  the  crucial  importance  of  hospital  staff 
privileges  to  a  practicing  physician.  A  doctor  miist  have  staff  privileges  if  he 
is  to  treat  patients  requiring  hospitalization.  Privileges  are  also  nece.ssar.y  if 
a  physician  is  to  have  access  to  facilities  and  equipment  that,  because  of 
expense,  size  and  complexity,  are  available  only  in  hospitals.  Thus,  if  a  physi- 
cian is  denied  staff  privileges,  he  is  deprived  of  the  use  of  facilities  he  must 
have  in  order  to  maintain  his  practice.^"^ 

The  theory  likewise  fails  to  account  for  the  control  on  hospital  practices 
exerted  b.v  organized  medicine.  Since  staff  decisions  are  generally  made  by 
staff  physicians  who  are  prominent  members  of  local  societies,  county  medical 
societies  exert  a  significant  degree  of  control  over  these  decisions.^"^  For  a 
variety  of  reasons,^'^  hopsital  accreditation  is  considered  by  most  authorities 
to  be  of  crucial  importance.  The  accreditation  function  is  performed  b.v  the 
Joint  Commission  on  Accreditation  of  Hospitals,  an  organization  which  is 
dominated  by  establishment-oriented  organizations  such  as  the  American  Medi- 
cal Association,  the  American  Hospital  Association,  and  the  American  College 
of  Physicians.''^ 

Consequently,  judicial  refusal  to  review  hospital  staff  exclusions  provides 
medical  societies  with  another  potential  means  of  controlling  conduct  of  prac- 
ticing physicians.  This  method  of  control  has  been  used  to  impede  group 
health  development,'***  and  it  could  be  used  for  this  purpose  in  the  future. 

While  acceptance  of  the  doctrine  of  non-intervention  has  been  virtually 
unanimous  until  fairly  recently,  some  courts,  beginning  in  the  early  1960's 
began  to  find  exceptions  or  limitations  to  the  doctrine.  Today,  a  significant 
minority  of  jurisdictions  subject  hospital  staff  determinations  to  varying 
degrees  of  judicial  review. 
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The  first  major  breakthrough  was  made  by  the  New  Jersey  courts,  in  1962 
in  Greisman  v.  Neiccomb  HospitaV^  Dr.  Paul  A.  Greisman,  an  osteopath  and 
licensed  physician,  was  denied  staff  privileges  at  Newcomb  Hospital  in  Vine- 
land,  New  Jersey,  because  (1)  he  had  not  graduated  from  a  medical  school 
approved  by  the  American  Medical  Association,  and  (2)  he  was  not  and  was 
ineligible  to  become  a  member  of  the  Cumberland  Coanty  Medical  Society. 
Greisman  brought  an  action  challenging  the  validity  of  the  hospital  by-laws 
requiring  his  exclusion.  Upon  cross  motions  for  summary  judgment,  the  trial 
court  held  the  two  by-laws  invalid  in  the  face  of  New  Jersey  public  policy, 
and  ordered  the  hospital  to  consider  Dr.  Greisman's  application  under  its 
remaining  by-laws.  The  court  recognized  the  general  rule  against  intervention, 
but  noted  that  the  defendant  hospital  was  the  only  hospital  in  the  community — 
the  other  three  hospitals  in  the  county  being  located  five,  twelve  and  four- 
teen miles  away,  respectively.  This  "monopoly"  in  hospital  facilities,  the  lower 
court  held,  imposed  a  fiduciary  duty  upon  the  hospital  officials.  This  duty  was 
the  basis  for  judicial  intervention. 

Newcomb  Hospital    (and  the  medical  staff  thereof)    is  an  organization 
which  exercises  entire  control  of  hospital  facilities  and  services  .  .  .  within 
the  entire  metropolitan  area  of  Vineland — a  control  which  carries  with  it 
certain  public  responsibilities  which  it  should  not  be  permitted  to  shirk 
by  assuming  the  status  of  a  private  hospital."" 
The  New   Jersey   Supreme  Court  affirmed   the  trial  court,""^  but  indicated  in 
dicta  that  the  basis  of  judicial  intervention  might  be  broader  than  that  indi- 
cated by  the  lower  court. 

Hospital  officials  are  properly  vested  with  large  measures  of  managing 
discretion  and,  to  the  extent  that  they  exert  their  efi'orts  toward  the 
elevation  of  hospital  standards  and  higher  medical  care,  they  will  receive 
broad  judicial  support.  But  they  must  never  lose  sight  of  the  fact  that 
the  hospitals  are  operated  not  for  private  ends  but  for  the  benefit  of  the 
public,  and  that  their  existence  is  for  the  purpose  of  faithfully  furnishing 
facilities  to  the  members  of  the  medical  profession  in  aid  of  their  service 
to  the  public.  They  must  recognize  that  their  powers,  particularly  those 
relating  to  the  selection  of  staff  members,  are  powers  in  trust  which  are 
always  to  be  dealt  with  as  such.  While  reasonable  and  constructive  ex- 
ercises of  judgment  should  be  honore<l,  courts  would  indeed  be  remiss  if 
tliey  declined  to  intervene  where,  as  here,  the  powers  were  invoked  at  the 
threshold  to  preclude  an  application  for  staff  membership,  not  because  of 
any  lack  of  individual  merit,  but  for  a  reason  unrelated^  to  sound  hos- 
pital standards  and  not  in  furtherance  of  the  common  good."" 
Reaction  to  the  Greisman  decision  was  mixed."^  Most  courts,  however,  re- 
jected the  broad  basis  of  intervention  suggested  by  the  New  Jersey  court."* 

Some  courts,  while  continuing  to  subscribe  to  the  doctrine  of  non-interven- 
tion when  dealing  with  private  hospitals,  began  to  devise  theories  that  many 
"private"'  hospitals  were  in  fact  "public"  hospitals,  and  that  judicial  review 
of  their  actions  was  thus  proper.  The  most  commonly  used  theory  reasons  that 
use  of  public  funds  in  hospital  construction  gives  the  constructed  hospital  a 
"public"  character.  In  Simkins  v.  Moses  H.  Cone  Memorial  Hospital,^^  a  group 
of  black  physicians  brought  an  action  for  declaratory  and  injunctive  relief 
against  two  private  hospitals  in  North  Carolina,  contending  that  they  had 
been  denied  staff  privileges  because  of  their  race  in  violation  of  the  Fifth  and 
Fourteenth  Amendments.  The  District  Court,  relying  upon  the  "state  action" 
requirement  of  the  latter  amendment  and,  in  part,  upon  the  non-intervention 
doctrine,  denied  relief.  The  Court  of  Appeals  reversed,  holding  that  utilization 
of  Hill-Burton  hospital  construction  funds  "*'  invested  the  hospitals  with  suf- 
ficient state  involvement  to  subject  them  to  the  restraints  imposed  by  the  two 
amendments."^ 

This  "quasi-public"  theory  has  received  some  recognition  as  affording  a  basis 
for  general  judicial  review,"*  but  it  has  been  rejected  by  most  courts."* 

In  summary,  courts  have  been  hesitant  to  abandon  the  doctrine  of  non- 
intervention as  applied  to  staff  decisions  by  private  hopsitals.  The  position 
adopted  by  the  New  Jersey  courts  seems  to  be  gaining  acceptance,  however,"" 
and  California,'^  New  Hampshire,'"  Vermont,'^  and  Ohio,'^  have  expressly 
adopted  the  broad  basis  of  judicial  review  first  developed  by  the  New  Jersey 
Supreme  Court  in  Greisman.  The  Hawaii  Supreme  Court  cited  Greisman  with 
approval  in  a  recent  case  upholding  judicial  review  on  a  public  funds  basis/^ 
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The  Washington  Supreme  Court  indicated  in  a  recent  case  that  it  may  recon- 
sider its  rule  of  non-intervention  first  announced  in  the  Group  Health  decision. 
It  is  plaintiff's  contention  that  this  rule  is  no  longer  sound  law,  and  oases 
are  cited  which  liave  held  that  even  a  private  hospital  serving  the  pul)lic 
is  subject  to  some  court  supervision.  There  may  be  merit  in  the  plaintiff's 
criticism  of  the  broad  rule  laid  down  in  the  Group  Health  case;  however, 
we  are  not  prepared  to  reconsider  that  rule  until  a  case  comes  before  us 
in   which    the  plaintiff   offers   to   show   that   the   discretion   lodged    in   the 
managing  authorities  of  a  private  hosj)ital  has  been  abused.  This  is  not 
such  a  case.  ...  If  there  were  the  slightest  suggestion  in  the  record  that 
the   plaintiff's  application   was   tabled    because   of   her   sex   or   race,    this 
proposition  would  receive  our  full  consideration  .  .  .  and  this  court  would 
The  reaction  of  the  Washington  court  is  not  atypical.^"  and  it  seems  safe 
The  reaction  of  the  AVashington  court  is  not  atypical,^-''  and  it  seems  safe 
to  conclude  that  the  doctrine  of  judicial  non-intervention  as  applied  to  hospital 
staff  exclusions  will  be  subjected  to  further  inroads  as  more  courts  continue 
to  reexamine  the  policies  favoring  and  opposing  the  rule.  As  judicial  review 
of    staff   exclusions   is    extended    the   practicing   physician    will    acquire   more 
freedom   in  determining  the  kind   of  medicine   he   wants   to  practice   without 
fear  of  economic  reprisals  by  his  peers. 

Proposed  federal  lefiislation.  As  noted  early  in  this  paper,  the  "health"  care 
crisis"  is  in  large  part  a  crisis  in  money.  Under  the  present  system,  level  of 
income  often  determines  the  quality  of  health  car  people  get.  In  some  cases, 
it  determines  whether  they  get  any  health  care  at  all. 

This  aspect  of  the  crisis  has  received  nationwide  attention,  and  has  prompted 
proposals  for  solution  at  the  federal  level.  Some  of  these  proposals  are  quite 
narrow,  and  would  accomplish  little  more  than  to  subsidize  the  present  s.vstem. 
Others  are  quite  broad  and.  almost,  revolutionary  in  character,  and  their 
implementation  would  have  significant  effects  upon  relationships  between  com- 
peting health  care  plans.  Accordingly,  a  general  description  of  some  of  these 
latter  proposals  and  an  analysis  of  the  effect  they  would  have  on  competing 
plans  is  necesf?ary  to  complete  the  scope  of  this  paper. 

Some  of  the  most  radical  changes  in  the  existing  system  of  medical  care 
would  be  accomplished  by  provisions  contained  in  the  proposed  Health  Se- 
curity Act.^^  The  purjjose  of  this  act,  as  noted  in  section  2(b)  is: 

(1)  to  create  a  national  system  of  health  security  benefits  which,  through 
national  health  insurance,  will  make  comprehensive  health  services  avail- 
able to  all  residents  of  the  United  States,  and 

(2)  through  the  operation  of  the  system,  to  effect  modifications  in  the 
organization  and  methods  of  delivery  of  health  services  which  will  increase 
the  availability  and  continuity  of  care,  will  enhance  its  quality,  will  em- 
phasize the  maintenance  of  health  as  well  as  the  treatment  of  illness  and, 
by  improving  the  efficiency  and  the  utilization  of  services  and  by  strength- 
ening professional  and  financial  controls,  will  restrain  the  mounting  cost 
of  care  while  providing  fair  and  reasonable  compensation  to  those  who 
furnish  it.^^ 

To  accomplish  this  end.  Title  II  of  the  act  imposes  taxes  on  wages,'™  pay- 
rolls."' self-employment  income.'^'  and  unearned  income.'^  The  monies  levied, 
together  with  assets  transferred  from  existing  funds.'^  would  be  used  to  form 
a  "Health  Security  Trust  Fund".^^  The  bulk  of  this  fund  would  be  used  to 
reimburse  "qualified"  health  providers  for  almost  all  medical  services  furnished 
to  all  residents  and  non-resident  citizens  of  the  United  States.''^ 

Thus,  the  basic  effect  of  the  act  is  to  nationalize  the  health  insurance  in- 
dustry, providing  all  citizens  and  residents  with  a  uniform  "health  securit.v 
policy"  covering  all  medical  services  not  specifically  excluded  from  coverage 
under  the  act.  Coverage  exclusions  are  minimal.  The  act  does  not  provide 
reimbursement  for  dental  services  for  all  persons  over  the  age  of  20  on  the 
date  the  act  becomes  effective.'^  Orthodontic  services,  other  than  services  re- 
quired for  handicapping  malocclusion,  are  excluded."'  Covered  services  do  not 
include  care  in  a  skilled  nursing  home  for  more  than  one  hundred  and  twenty 
days."^  Surgery  performed  solely  for  cosmetic  purposes  is  excluded."" 

Aside  from  these  and  other  exclusions,  however,  coverage  is  fairly  complete. 
All  primary  and  specialized  services  rendered  b.v  a  physician  are  covered 
without  dollar  limitations.'"  and,  aside  from  psychiatric  treatments  and 
nursing  home  limitations,  hospital  services  are  covered  without  day  or  dollar 
ceilings."- 
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The  act  establishes  a  five-member  Health  Security  Board  *"  to  administer 
the  act  through  existing  regions  of  the  Department  of  Health,  Education  and 
Welfare/^'  and  a  twenty-one  member  Advisory  CounciP^  to  advise  the  Board 
in  its  administration  of  the  act  and  promulgation  of  regulations  under  it/^ 
To  receive  payment,  a  qualified  provider  must  file  an  agreement  with  the  Board 
that  no  charge  will  be  made  for  any  covered  service  other  than  for  payment 
authorized  and  provided  under  the  act."" 

An  important  feature  of  the  act  is  the  requirement  that  a  health  professional 
or  organization  "qualify"  under  Title  I,  Part  C  as  a  "participating  provider" 
in  order  to  receive  payment  for  covered  services."*  The  Board  is  authorized  to 
promulgate  national  standards  for  qualifying  individual  practitioners  (includ- 
ing osteopaths  and  dentists).""  General  Injspitals  must,  inter  alia,  file  an 
agreement  with  the  Board  that,  in  granting  or  maintaining  medical  staff 
privileges,  it  will  not  discriminate  on  any  ground  unrelated  to  profe.ssional 
<lualifications.^^"  Health  maintenance  organizations  must  incorporate  some 
method  of  consumer  participation  in  policy  formation,  must  provide  "fair  and 
effective  procedures"  for  i-esolving  disputes  between  enrollees  and  the  organiza- 
tion or  providers,^'  and  must  institute  an  effective  peer  review  system.^^ 

Provisions  governing  the  qualifications  of  "professional  foundations"  could 
have  substantial  impact  upon  relations  between  health  maintenance  organiza- 
tions and  society-sponsored  plans.  A  "professional  foundation"  is  defined  as  an 
organization  providing  direct  medical  services  to  enrollees  that  is  "sponsored 
by  a  county  or  other  local  medical  society,  with  a  service  area  coextensive  with 
the  area  of  its  sponsoring  society".^^"  The  foundation  cannot  qualify  as  a  pro- 
vider unless  it  permits  any  physician  (or  dentist,  if  the  foundation  under- 
takes to  furnish  dental  services)  practicing  in  its  service  area,  whether  or  not 
a  member  of  the  sponsoring  society,  subject  only  to  criteria  (approved  by 
the  Board)  of  professional  qualifications,  to  become  a  professional  member 
of  the  foundation  and  to  furnish  services  on  its  behalf.^^ 

This  provision  seems  to  assure,  through  threat  of  disqualification,  that 
society-sponsored  plans  will  not  exclude  physicians  from  membership  because 
of  their  association  with  competing  plans.  Another  provision,  however,  detracts 
somewhat  from  this  position  by  providing  that :  A  professional  member  of  a 
foundation,  unless  he  has  aijreecl  otherivise  with  the  foundation,  may  furnish 
services  to  persons  who  are  not  enrolled  in  the  foundation.^^  (emphasis  added) 

Thus  a  foundation  could  continue  to  prohibit  a  physician,  once  a  member, 
from  associating  with  a  competing  plan  without  losing  its  eligibility  for  Health 
Security  payments.  If,  however,  such  practices  have  the  effect  of  restricting 
development  or  operations  of  health  maintenance  organizations,  the  Board  has 
the  authority  under  the  act  to  direct  that  such  practices  be  discontinued.  The 
Board  is  vested  with  broad  health  i)lanning  authority  ^"'^  to,  among  other  things, 
alleviate  shortages  and  maldistributions  of  health  personnel  and  facilities  and 
improve  the  organization  of  health  services  in  order  to  increase  their  accessi- 
bility and  effecti%'e  delivery.^^  The  Board  is  specifically  required  to  "encourage 
and  assist  .  .  .  the  development  or  expansion  of  health  maintenance  organiza- 
tions" meeting  the  requirements  for  qualification  under  the  act.'^  To  accom- 
plish thse  ends,  the  Board  is  authorized  to  make  expenditures  from  a  "Health 
Resources  Development  Account"  established  in  the  Trust  Fund.^"''  Further- 
more, the  Board  is  authorized,  after  notice  (and  a  hearing,  if  requested)  to 
issue  to  any  participating  provider,  except  an  individual  physician,  a  direction 
requiring  the  provider  to  enter  into  arrangements  v/ith  one  or  more  other  pro- 
viders of  services  (A)  for  the  transfer  of  patients  and  medical  records  as  may 
be  medically  appropriate,  (B)  for  making  available  to  one  provider  the 
professional  and  technical  skills  of  another,  or  (C)  for  such  other  coordina- 
tion or  linkage  of  covered  services  as  the  Board  finds  will  best  serve  the  piu*- 
poses  of  this  title.^"^ 

Failure  to  comply  with  the  directive  would  disqualify  the  provider  as  a  par- 
ticipant under  the  act.^"^ 

The  Health  Security  Act  would  radicaly  alter  the  system  of  health  care 
delivery  in  this  country.  The  comprehensive  provisions  of  the  act  would  elimi- 
nate the  financial  burdens  imposed  by  unexpected  and  frequently  catastrophic 
medical  expenses.  Because  of  compulsory  and  universal  coverage  under  the 
act,  the  medical  profession  would  be  subjected  to  substantial  economic  control 
by  a  federal  agency.  This  control  would  be  utilized  to  restructure  our  medical 
care  delivery  system.  Health  maintenance  organizations  would  be  promoted 
as  viable   systems  for  organizing  and  increasing  the  quality  of  health  care. 
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Society-sponsored  plans  would  likewise  be  encouraged,  but  it  seems  clear  that 
tne  two  organizations  could  and  most  probably  would  be  required  to  cooperate 
with  each  other— even  to  the  extent  of  exchanging  patients,  records  and  per- 
sonnel—to the  degree  necessary  to  reach  optimum  levels  of  efficient  and  high 
quality  health  care  for  the  communities  they  serve. 

Prospects  for  passage  of  this  legislation  in  the  near  future  are  not  good  An 
analysis  by  the  House  Ways  and  Means  Committee  in  1971  estimated  that  the 
act  would  cost  taxpayers  $81.6  billion  in  new  money  for  fiscal  1974.'*^'  The 
American  Medical  Association  somewhat  predictably  opposes  the  bill  arguing 
that  It  would  implement  "socialized  medicine".  House  Ways  and  Means  Com- 
mittee Chairman  Wilbur  Mills  has  not  indicated  whether  he  favors  the  bill, 
but  has  stated  that  he  will  insist  upon  retaining  private  health  insurance  and' 
that  his  committee  will  not  consider  health  care  reform  before  1974.^''^ 

In  the  face  of  these  factors,  and  in  view  of  the  current  administration's 
policies  regarding  federal  programs  and  spending,  it  does  not  seem  likely  that 
health  care  reform  will  be  achieved  at  the  federal  level  in  the  near  future. 
Thus,  if  the  health  care  crisis  is  to  be  dealt  with,  it  may  have  to  be  dealt 
with  at  the  state  level  for  the  time  being 

Most  proposals  at  both  the  state  and  federal  level  have  focused  upon  pre- 
paid group  practice  as  a  method  by  which  a  significant  degree  of  cost  and 
quality  reform  can  be  achieved  without  astronomical  spending  and  without 
wide-scale  restructuring  of  the  entire  health  care  system.  It  is  submitted  that 
this  wide-scale  restructuring  will  be  necessary  at  some  point  in  time  if  the 
level  and  quality  of  health  care  in  this  country  is  to  reach  any  consistency 
with  the  goals  and  ideals  we  reverently  recite  but  rarely  implement.  It  appears 
that  the  political  climate  is  not  yet  ripe  for  widespread  reform  in  this  area, 
and,  until  the  climate  is  ripe,  a  substantial  degree  of  reform  in  cost  and' 
quality  can  be  achieved  through  the  promotion  and  development  of  health 
maintenance  organizations. 

It  is  submitted  that  the  experiences  of  health  maintenance  organizations  in 
the  State  of  Washington  will  be  relived  in  states  where  authorization  of  such 
organizations  is  now  being  considered  for  the  first  time.  Medical  societies  have 
not  yet  accepted  the  principles  or  operations  of  prepaid  group  practice  plans. 
Society-sponsored  Blue  Shield  plans,  having  enjoyed  monopoly  status  in  their 
communities  for  years,  can  be  expected  to  make  some  attempts  to  restrict 
initial  development  of  competing  plans — especially  when  those  plans  reject 
traditional  methods  of  physician  compensation. 

Repetitive  legislation  is  neither  an  efficient  nor  desirable  method  of  pro- 
moting the  development  of  group  health  plans.  Unreasonable  opposition  by 
medical  societies  should  be  anticipated  and  prevented  by  legislation.  Ideally, 
legislation  should  require  cooperation  between  compting  plans  under  the  aus- 
pices of  community  health  planners.  Legislation  creating  administrative  sanc- 
tions might  have  the  effect  of  deterring  some  society  induced  restrictions. 
Legislation  creating  causes  of  action  would  provide  remedies  for  harassed 
group  planners  where  remedies  do  not  currently  exist  under  statutes  or  the 
common  law. 

Judicial  remedies  should  not  be  relied  upon  exclusively.  Repetitive  litiga- 
tion does  not  induce  amicable  relationships.  There  is  no  evidence  that  the 
subscriber — the  person  both  plans  are  pledged  to  serve — has  benefitted  ma- 
terially from  all  the  litigation  that  the  stormy  history  of  medical  society- 
group  health  relations  has  produced.  If,  as  many  planners  believe,  quality 
health  care  requires  coordinated  health  care,  cooperation  between  the  two 
competing  forms  of  direct  service  plans  must  be  improved.  Cross-utilization 
of  facilities,  personnel  and  research  data,  and  cross-referrals  of  patients  seem 
desirable  goals.  These  goals  cannot  be  met  if  officials  of  competing  plans  remain 
antagonistic  toward  each  other. 

For  the  time  being,  each  type  of  plan  performs  a  valuable  service  for  its 
community.  It  is  true  that  Blue  Shield  plans  do  little  to  accomplish  structural 
reforms  many  planners  feel  are  necessary.  Health  maintenance  organizations 
do  not,  however,  have  the  facilities  or  manpower  to  serve  every  person  in  their 
coverage  areas.  Consequently,  the  prepayment  features  of  Blue  Shield  plans 
enable  millions  of  people  in  this  country  to  receive  medical  care  they  could 
not  otherwise  afford.  When  wide-scale  reform  is  achieved,  economic  motives 
for  opposition   to  health  care  organization  will   be  minimized,  and  orthodox 
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practitioners  may  begin  to  see  benefits  in  lifting  medical  care  out  of  its  pre- 
industrial  stage  of  development.  When  that  time  arrives,  all  people  in  this 
country  will  be  closer  to  receiving  the  level  and  quality  of  health  care  that 
basic   concepts   of  human  dignity   require  them   to   receive. 
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^  ibid.  A  detailed  recounting  of  Dr.  Shadid's  experiences  In  orpanlzlns  and  promoting 
this  tvpe  of  health  care  cau  be  found  in  his  book,  CRUSADING  DOCTOR    (195G). 

"MacColI,   sup7-a,  p.  21. 

"  Shadid,  M.  A.,  A  DOCTOR  FOR  THE  PEOPLE  (1939),  p.  122. 

1*  JMacCoil,   supra,  p.   22. 

1"  ibid. 

'">I/I.  at  p.  22. 

^  ibid. 

2-  Holden.  supra,  pp.  36-37. 

'^  Id.   at  p.   36. 

»*ia.   at  p.   36. 

-'s  MacColl,  supra,  p.  37. 

^  Holden,  supra,  p.  37. 

"  Id.  at  pp.  38-39. 

■^Jd.   at   p.   39. 

-"■'MacColl.  W.  A..  "Reflections  on  the  Birth  of  Group  Health"  (paper  presented  at  the 
"Prepaid  Group  Practice  School",  sponsored  b.v  Group  Health  Association  of  America, 
Inc.,  and  held  in  Seattle  February  21-24,  1972),  p.  2. 

20  Holden,  supra,  p.  40. 

31  Id.   iit   p.   44. 

32  MacColl,  supra,  p.  38.  Hereafter,  references  to  Dr.  MacColl's  book,  GROUP  PRAC- 
TICE AND  PREPAYMENT  OF  MEDICAL  CARE,  will  be  denoted  "MacColl".  References 
to  Dr.  MacColl's  paper  presented  at  the  Prepaid  Group  Practice  School  will  be  denoted 
"MacColl,   'Reflections'  ". 

"''  MacColl,  "Reflections",  supra,  p.  2. 

3*  Holden,  supra,  pp.  41,  43—44. 

35  Id.  at  p.  4.5. 

»"  Holden,  .-^upra,  p.  46.  See  also  MacColl,  "Reflections",  supra,  p.  4. 

3^  Kolden.  supra,  pp.  46-47. 

3»  MacColl,  "Reflections",  supra,  p.  3. 

39  Holden,  supra,  p.  49. 

K'/rf.  at  p.  50. 

*i  Holden,   supra,  p.  49. 

^  ibid. 

'-^Id.  at  pp.  42,  49-50. 

^Id.  at  n.  50.  ^  „     ,  ,     ^ 

*•'■  Handshin,  R.,  "Commentary  on  Recent  Operating  Experience  at  Group  Health  Co- 
operative"  (paper  presented  at  Prepaid  Group  Practice  School),  pp.  1-2. 

« Sherman,  D.,  "Enrollment  Strategy  and  Experience"  (paper  presented  at  Prepaid 
Group  I'ractice  School,  p.  3. 

"Id.  at  p.  4. 

«/r?.   at  p.   2. 

«  Neumau.  H.  F.,  "A  Summary  of  the  Organization  and  Operation  of  this  Medical  Care 
Plan"   (paper  presented  at  Prepaid  Group  Practice  School),  p.  2. 

"°  ibid. 

"1  Neuman,  supra,  p.  2.  .      ^  ^^        , 

S2  Ilartquist,  G.  A.,  "The  Medical  Staff"  (paper  presented  at  Prepaid  Group  Practice 
School),   p.   1. 

=3  7d.  at  pp.  2-3. 

^^  ibid. 

55  Neuman,  supra,  pp.  4-5. 

""  See  Phelan,  J.,  Erickson,  R.,  and  Fleming,  S.,  "Group  Practice  Prepayment :  An  Ap- 
proach to  Delivering  Organized  Health  Services",  35  LAW  &  CONTEMP.  PROB.  796 
(1970).  See  also  Kennedv.  E.  M..  IN  CRITICAL  CONDITION:  THE  CRISIS  IN 
AMERICA'S  HEALTH  CARE   (1972),  pp.  137-39,  248. 

'"'Sec  HR  12937,  92d  Cong.,  2d  Sess.  (National  Health  Insurance  Partnership  Act), 
and  H.R.  22.  9Sd  Cong.,  1st  Sess.   (Health  Security  Act). 

^  Group    Health    Cooperative    of   Puget    Sound    v.    King    County   Medical    Society,    39 


Wash.2d  586,  237  P.2d  737   (1951). 


Section  C 


i/«  re  Cooperative  Law  Co.,  198  N.Y.  479,  92  N.E.  15.  See  also  Annot.,  73  A.L.R.  1327 

^'''^sVate  V.  Bailey  Dental  Co.,  211  Iowa  7S1,  234  N.W.  260    (1931),  231  N.W.  at  p.  262. 

^People  ex  rel.  IUiy\ois  State  Bar  Association  v.  People's  Stock  Yards  State  Bank,  344 
111.  462.  176  N.E.  901,  906   (1931). 

i  Sec  Comment,  21  CALIF.L.REV.  279    (1933). 

•-'  Wormser,  "Corporations  and  the  Practice  of  Law",  5  FORDHAM.L.REV.  207,  211-lS 

«  Nee' Comment,  37  MICH.L.REV.  961,  962n.6   (1939).  See  also  Annot.,  103  A.L.R.  1240 

"  Peo'nle  v.  Allied  Architect's  Association,  201  Cal.  428,  257  P.  511   (1921). 

'■  Prople  V.  John  H.  Woodbury  Dermatological  Institution,  192  N.Y.  454,  85  N.E.  697 
(1908) 

»  Painlc-is  Parker  v.  Board  of  Detital  Examiners,  216  Cal.  285,  14  P.2d  67   (1931). 

I'See  Comment,  10  S.CAL.L.REV.  329  (1937). 

^'^  People  ex  rel.  State  Board  of  Medical  Examiners  v.  Pacific  Health  Cooperative,  Inc., 
12  Cal.2c\  156.  82  P. 2d  429   (1938). 

12  82  P. 2d  at  p.  431. 

^3  Group  Health  Association  v.  Moor,  24  F.Supp.  445   (D.D.C.  1938). 

"7f7.  at  p.  446-47. 
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-^United  States  v.  American  Medical  Association,  110  F.2d  703,  714    (1940). 

I'See  Wormser,  note  5  supra,  at  p.  207.  See  also  Annot.,  4  A.L.R.3d  383,  385   (1965). 

"  See  e.g.  ANNOTATED  LAWS  OF  MASSACHUSETTS,  Ch.l76B,  enacted  in  1941. 

18  HANSEN,  LEGAL  RIGHTS  OF  GROUP  HEALTH  PLANS :  A  SURVEY  OF  STATE 
LAWS  THROUGH  1963  (1964),  pp.  11-61.  See  also  REV.CODE.WASH.  48.44.010  et  seq. 
(1969). 

i»  Annot..  4  A.L.R.3d  383   (1965). 

»o  Hansen,  supra,  pp.  11-61. 

^  Complete  Service  Bureau  v.  San  Diego  County  Medical  Society,  43  Cal.2d  201.  272 
P.2d  497    (1964). 

2^4  A.L.R.3d  at  pp.  387-88. 

» One  commentator  reached  the  same  conclusion  nine  years  ago.  See  Hansen,  note  18 
supra,  at  p.   6. 

=*See  e.g.  KENTUCKY  REVISED  STATUTES  303.160-.310  (1953),  requiring  par- 
ticipation by  51%  of  all  licensed  physicians  in  the  country.  It  has  been  argued  that  this 
provision  is  unconstitutional.  See  Hansen,  note  18  supra,  at  p.  6. 

25  A  significant  portion  of  litigation  under  the  corporate  practice  rule,  as  applied  to 
medicine,  has  been  Instituted  by  state  boards  of  medical  examiners.  See  Comment.  37 
MICH.L.REV.  961  (1939).  Since  most  states  tend  to  require  medical  examiners  to  be 
licensed  physicians  with  established  practices,  see  e.g.  REV.CODE.WASH.  18.71.015 
(1972),  and  most  such  physicians  tend  to  be  sympathetic  to,  or  controlled  by,  organized 
medicine,  it  can  be  concluded  that  organized  medicine  has  a  not-insubstantial  degree  of 
control  over  this  type  of  litigation. 

*«  See  Complete  Service  Bureau  v.  San  Diego  County  Medical  Society,  note  21  supra, 
and  Group  Health  Cooperative  of  Puget  Sound  v.  King  County  Medical  Society,  Section 
B  note  58  supra.  „„^^ 

s^Laski,  "The  Personality  of  Associations",  29  HARV.L.REV.  404,  418-19   (1920). 

«8  "Developments  In  the  Law  :  Judicial  Control  of  Actions  of  Private  Associations",  76 
HARV.L.REV.  983   (1963). 

29  Chafee,  "The  Internal  Affairs  of  Associations  Not  for  Profit",  43  HARV.L.REV.  993, 
1027-28    (1930). 

^  70  HARV.L.REV.  at  p.  993. 

estate  ex.  rel.  Dame  v.  LaFevre,  251  Wise.  146,  28  N.W.2d  349  (1947). 

^  Mayulianos  v.  North  Babylon  Regular  Democratic  Club,  Inc.,  198  N.Y.S.2d  511  (Sup. 
Ct.   1960). 

^^See  Note,  75  HARV.L.REV.  1142.  1154  (1962). 

»'  Chafee,  note  29  supra,  at  pp.  1027-29. 

^Joseph  v.  Passaic  Hospital  Association,  38  N.J. Super.  284,  118  A. 2d  696   (1955). 

i^Lawson  v.  Hewell,  118  Cal.  613,  50  P.  673  (1897). 

^  Leatherman  v.  Wolf,  240  Pa.  557,  88  A.  17  (1913). 

s«  See  Trautwein  v.  Harbourt,  20  N.J. Super.  247,  123  A.2d  30. 

s'^See  e.g.  Schlesinger  v.  Quinto,  201  App.Div.  487,  194  N.Y.S.  401   (1922). 

^Chafee,  note  29  supra,  at  1007.  Under  this  doctrine,  the  plaintiff's  burden  of  proving 
-wrongfulness  of  the  group  action  would  become  the  defendant's  burden  of  proving  justi- 
fication. See  Brown,  "The  Rise  and  Threatened  Demise  o  fthe  Prima  Facie  Tort  Principle", 
54  N.W.U.L.REV.   563    (1959). 

*i  Appalachian  Power  Co.  v.  American  Instituto  of  Certified  Public  Accountants,  177 
F.Supp.  345,  aff'd  per  curiam,  286  F.2d  844,  cert,  denied,  361  U.S.  887    (1959). 

*2  Discussed,  infra,  at  pp.   39-48. 

*3  Porter  v.  King  County  Medical  Society,  186  Wash.  410,  58  P.2d  367   (1936). 

"186  Wash,   at  pp.  418-19. 

«See,  Comment,  36  COLUM.L.REV.  1371    (1936). 

«  Group  Health  Cooperative  of  Puget  Sound  v.  King  County  Medical  Society,  39  Wash. 
2d  586,  237  P.2d  737  (1951). 

"  39  Wash. 2d  at  pp.  659-60,  237  P. 2d  at  p.  776. 

*s  Comment,  "Judicially  Compelled  Admission  to  Medical  Societies  :  The  Falcone  Case", 
75   HARV.L.REV.   1186    a962). 

*^  Falcone  v.  Middlesex  County  Medical  Society,  62  N.J.Super,  184,  162  A. 2d  324  (App. 
Div.   1960). 

5<'162  A.2d  at  p.  331. 

^^  Falcone  v.  Middlesex  County  Medical  Society,  34  N.J.  582,  170  A. 2d  791   (1961). 

63  170  A.2d  at  p.  800. 

63  See  Annot.,   89  A.L.R.2d  964,  975-80    (1963). 

^  Pinsker  v.  Pacific  Coast  Society  of  Orthodontists,  1  Cal.3d  160,  460  P.2d  495,  499 
(1969). 

6"  76  HARV.L.REV.  at  p.  998  et  seq. 

s^  Pratt  V.  British  Medical  Association,  [1919]  1  K.B.  244. 

ss  See  Mogul  Steamship  Company  v.  Mc&regor,  [1892]  A.G.  25. 

69  [1919]   1  K.B.  at  p.  260. 

6' Comment,  32  B.U.L.REV.  227,  229-31    (1952). 

•tt/rt.  at  p.  230. 

«2Shadid.  M.A.,  A  DOCTOR  FOR  THE  PEOPLE   (1939),  p.  236. 

es/rt.  at  pp.  236-37. 

«^  United  States  v.  American  Medical  Association,  28  F.Supp.  752   (D.D.C.  1939). 

'^United  States  v.  American  Medical  Association,  110  F.2d  703   (D.C.Cir.  1940). 

^United  States  v.  American  Medical  Association,  317  U.S.  519  (1943). 

67  343  U.S.  326,  72  Sup.Ct.  690   (1952). 

«8  343  U.S.  at  p.  339. 

«9  Spears  Free  Clinic  and  Hospital  For  Poor  Children  v.  Cleers,  197  F.2d  125,  126 
(1952) 

'''Elizabeth  Hospital,  Inc.  v.  Richardson,  269  F.2d  167,  170  (1959),  cert,  den.,  361  U.S. 
884    (1959). 

71  ihid. 

72  Spears,  note  69  supra,  at  pp.  127-28. 

73  WASH. CONST.,  Article  XII,  sec.  22. 
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">*  Group  Health  Cooperative  of  Puget  Sound  v.  King  County  Medical  Society,  39  Wash. 
2d  586,  237  P.2d  737    (1952). 

'»237  P.2d  at  764,  39  Wash.2d  at  635. 

'B/d.  at  p.  764,  39  Wash.2d  at  636-37. 

'•  Id.  at  p.  764,  39  Wash.2d  at  636-37. 

''s  Id.  at  p  .765,  39  Wash. 2d  at  640. 

''^  Id.  at  pp.  766-67,  39  Wash. 2d  at  640-41. 

8o;rf.  at  pp.  774-75.  39  Wash. 2d  at  656-57. 

a/d.  at  p.  775,  39  Wash.2d  at  568. 

8=  Id.  at  p.  779,  39  Wash. 2d  at  p.  666.  See  discussion  In  Section  E,  infra,  at  note  86. 

^3  Willis  V.  Santa  Anna  Community  Hospital  Association,  26  Cal.Rptr.  640,  376  P. 2d 
568  (1962).  The  court  here  held,  however,  that  a  cause  of  action,  in  tort,  at  common 
law  was  stated,  and  that  the  plaintiff,  if  he  prevailed,  would  be  entitled  to  daraafce.s. 

84  Hansen,  LEGAL  RIGHTS  OF  GROUP  HEALTH  PLANS  :  A  SURVEY  OF  STATE 
LAWS  THROUGH  1963   (1964),  p.  7. 

85  Note,  "Expulsion  and  Exclusion  from  Hospital  Practice  and  Organized  Medical  So- 
cieties", 15  RUTGERS  L.REV.  327,  344  (1961).  See  also  discussion  in  Section  E,  iyifra, 
at  pp.  82-87. 

Section  D 

1  Section  E,  infra,  at  pp.  82-87. 

2  Interview  with  Ward  C.  Miles,  M.D.,  Chief  of  Staff,  Olympla  [Washington]  Medical 
Center,  Group  Health  Cooperative  of  Puget  Sound,  Inc.,  on  January  4,  1973. 

2  See  Section  A,  supra. 

*  ibid. 

^  This  is  a  product  of  negotiations  between  the  Department  of  Health,  Education  and 
Welfare  and  the  Washington  Physician's  Service.  The  normal  function  of  W.P.S.,  itself 
a  Blue  Shield  affiliate,  is  to  market  and  administer  coverage  to  subscriber  groups  tran- 
scending county  lines.  Tihs  coverage  is,  in  turn,  serviced  by  individual  Bureaus  operating 
within  their  own  counties  respectivel.v. 

'  1,553  of  the  2,019  practicing  physicians  In  King  County  are  members  of  the  King 
County  Bureau.  Section  A,  supra,  at  p.  13.  74  of  the  85  practicing  physicians  in  Thurs- 
ton County  are  Bureau  members.  Interview  with  Jack  Hursey,  Executive  Director,  Thurs- 
ton County  Medical  Bureau,  on  January  22,  1973. 

■^  Physician's  Service  Contract.  North  Idaho  District  Medical  Service  Bureau,  Inc. 
Filed  in  the  Washington  State  Insurance  Commissioner's  Office,  April  24,  1961.  Since 
regulations  require  a  Health  Care  Service  Contractor  to  file  its  service  contracts  only 
upon  initial  registration  with  the  Commissioner,  it  is  not  known  whether  North  Idaho 
Medical  continues  to  use  this  contract  form  in  1973. 

8  Section  B,  supra,  at  pp.  18-20. 

"  Burke,  Richard,  "Tri-County  Hospital  and  Health  Care  Associations :  Deer  Park, 
Washington."  American  Rehabilitation  Foundation,  Institute  for  Interdisciplinary  Studies. 
May  10,   1972. 

10  ibid. 

"  Id.  at  p.  2. 

^Id.  at  p.  3. 

^■5  ibid. 

"  Hartquist,  G.  A.,  "The  Medical  Staff",  (paper  presented  at  Prepaid  Group  Practice 
School),  p.  2. 

15  Interview  with  Jack  Hursey,  Executive  Director,  Thurston  County  Medical  Bureau, 
on  January  22,  1973. 

1"  Interviews  with  John  W.  Riley,  Esq.,  of  Houghton,  Cluck,  Coughlin  and  Riley  (at- 
torneys for  Group  Health  Cooperative  of  Puget  Sound),  in  December,  1972  and  January, 
1973.' 

1'  Interviews  with  Robert  E.  Keene,  Manager,  Public  Relations  Department,  King 
County  Medical  Service  Corporation,  in  December,  1972  and  January,  1973. 

18  Interviews  with  John  Riley,  note  16,  supra. 

1"  Interviews  with  Dr.  Ward  Miles,  note  2  supra,  and  Jack  Hursey,  note  15,  supra.   ■ 

2"  Interviews  with  Dennis  Delahunt,  Executive  Director.  South  Puget  Sound  Compre- 
hensive Health  Planning  Council,  on  January  4,  1973  and  May  24,  1973. 

21  Minutes,    South  Puget   Sound   Comprehensive  Health   Planning  Council,   January   12, 

1972.  p.  2. 

22 /fl.  at  p.  4. 

23  Interviews,   note  19,  supra. 

2*  Interviews  with  Dennis  Delahunt,  note  20,  supra. 

25  Interview  with  David  Biornson,  Associate  Administrator,  St.  Peter  Hospital,  Olympia, 
Washington,  on  May  24,  1973. 

28  Interviews  with  Dennis  Delahunt,  note  20,  supra. 
^  ibid. 

28  ibid. 

29  Minutes,    South   Puget   Sound   Comprehensive  Health  Planning  Council,   January  24, 

1973,  p.  5. 

3"  Interviews  with  Dennis  Delahunt,  note  30,  supra. 

31  Interview  with  Richard  Price,  M.D.,  Laboratory  Director,  St.  Peter  Hospital,  Olympia, 
Washington,  on  May  24.  1973. 

32  Interview  with  David  Bjornson,  note  25,  supra. 

33  ibid. 

3*  Section  A,  supra,  at  p.  3. 

35  Interview  with  Jack  Hursey,  note  15,  supra. 

38  Interviews  with  Robert  Keene,  note  17,  supra. 

Section  E 

1  Section  C.  supra,  at  pp.  28-33. 

2  Hanson     LEGAL   RIGHTS    OF   GROUP  HEALTH   PLANS    (1964),   pp.   2-5. 

3  CODE  S  C.  sec.  37-1103  (1963).  The  South  Carolina  Medical  Service  Corporations 
Act  was  repealed  in  1968.  All  such  corporations  are  now  required  to  operate  as  mutual 
insurance  companies.  See  CODE  S.C.  sec.  37-441  (1970). 
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*COLO.REV.STAT.  91-1-17   (1969). 

eCOLO.REV.STAT.  91-1-37(1)  (e)    (1969). 

«  KY.REV.STAT.   303.180. 

''  Section  A,  supra,  at  pp.  10-11. 

*  The  51%  requirement  has  been  a  relativel.v  popular  restrictive  device.  It  has  also 
been  employed  in  Nevada,  New  Hampshire,  New  Jersey,  South  Carolina  and  Tennessee. 
See  Hanson,  note  2  supra,  at  pp.  2-3,  38-40,  50-51,  53. 

»N.J.STAT.ANNO.   17  :4SA-2    (1940). 

10  N.J.STAT.ANNO.   17  :48A-3    (1940). 

J140  N.J.  436,  193  A.2d  103   (1963). 

12  193  A.2d   at   109. 

13  43  N.J.  104,  202  A.2d  689    (1964). 
"202  A. 2d  at  pp.   69.3-94. 

1=  Holley,  R.  T.,  and  Carlson,  R.  J.,  "The  Legal  Context  for  the  Development  of  Health 
Organizations".  24  STAN.L.REV.  644,  655    (1972). 

I''  ibid.  See  also  Interdisciplinary  Studies  for  Policy  Makers  draft  "Model  State  Health 
Maintenance  Act"   (December,  1972),  pp.  1-2. 

1^  See  e.g.  acts  promulgated  by  the  National  Association  of  Insurance  Commissioners 
(December  5,  1972),  the  Institute  for  Interdisciplinary  Studies  (May,  1972),  and  Inter 
-Study    (December,   1972). 

"See  InterStudy  Model  Act,  Section  1(a);  N.A.I.C.  Model  Act,  Sections  2(5)-(7)» 
3(1)  ;   Institute  for  Interdisciplinary   Studies  Model  Act,   Section  2,   subdiv.  2. 

"  InterStudy,  Section  III ;  N.A.I.C,  Section  3  ;  Instiute,  Section  2. 

2'^  InterStudy,   Section  V. 

21  N.A.I.C,   Section   12. 

2=  Institute.    Section   8. 

23  InterStudy,   Section  XIII (b)  ;  Institute,   Section  3,  subd.   3;  N.A.I.C,   Section  25(2). 

2*  InterStudy,   Section  Xlll(a);  Institute.   Section  3,  subd.  3;  N.A.I.C,   Section  25(1). 

2- InterStudy,  Section  XIIKc)  ;  N.A.I.C,  Section  25(3). 

a*  N.A.I.C,   Sections  2(5)-(7). 

2"  See  Hanson,  note  2,  supra. 

2s  Holley  and  Carlson,  note  15,  supra,  at  p.  656. 

2»See  e.g.  REV. CODE. WASH.  48.44.020(2)    (1969). 

31  See  e.g.  REV.CODE.WASH.  48.44.050   (1969). 
3140  PA. STAT.  sec.  6329    (1972). 

32  40  PA.STAT.  sec.  6307(a)    (1972). 

^'^ National  Underwriter  (Life  &  Health  Ins.ed.),  January  6,  1973,  pp.  1,  23. 

34  ibid. 

35  ibid. 
38  ibid. 

^"National  Underwriter  (Life  &  Health  Ins.ed.),  November  4,  1972,  pp.  1,  25.  A.T.L.A.'s 
opposition  to  Denenberg  is  motivated  by  the  Commissioner's  strong  support  of  a  broad 
form  of  no-faiilt  automobile  insurance.  The  Insurance  Federation  has  been  outraged  by 
Denenberg's  publication  of  a  series  of  "shopper's  guides"  to  difCerent  lines  of  insurance. 
Publication  of  a  "Shopper's  Guide  to  Surgery",  which  gathered  substantial  evidence  to 
support  a  contention  that  over  two  million  unnecessary  operations  were  being  performed 
nationally  each  year,  further  incensed  the  state  medical  association.  National  Underwriter 
(Life  &  Health  Ins.ed.).  December  2.  1972,  pp.  1.  2. 

^'^  National  Underwriter   (Life  &  Health  Ins.ed.),  January  6,  1973,  pp.  1,  23. 

3940  PA.STAT.  sec.  6306   (1972). 

««40  PA.STAT.  sec.  6329(a)  (1972)  provides  In  part  that  "All  rates  charged  sub- 
scribers or  groups  of  subscribers  by  any  professional  health  service  corporation  .  .  . 
shall  be   approved  by  the  department  before  they  become  effective". 

^1  REV.CODE.WASH.  48.44.020(2)  (1969),  for  example,  limits  the  commissioner's 
power  to  disapprove  contract  forms  to  certain  grounds,  including  a  finding  that  benefits 
are  unreasonable  In  relation  to  rates  charged.  See  R.CW.  48.44.020(2)  (d)    (1969) 

4=40  PA.STAT.  sec.  6328  (1972)  provides:  The  business  of  every  professional  health 
service  corporation  shall  be  managed  by  a  board  of  directors  of  at  least  nine  persons, 
all  of  whom  shall  be  residents  of  this  Commonwealth  and  citizens  of  the  United  States 
and  a  majority  of  whom  shall  at  all  times  be  : 

.  .  .  (3)  Doctors  of  medicine,  in  the  case  of  a  general  medical  service  corporation. 
Since  the  author  has  been  unable  to  secure  a  copy  of  Commissioner  Denenberg's  guide- 
lines, he  is  unable  to  ascertain  how  the  guidelines  purport  to  allow  the  Blue  Shield  plans 
to  comply  with  section  6328. 

*3H.B.  384.  43rd  Reg.Sess.,  Washington  State  House  of  Representatives  (1973)  See 
also  S.B.  2547,  43rd  Reg.Sess.,  Washington  State  Senate  (1973). 

**  See  discussion  at  p.  71ff,  infra. 

« Group  Health  Cooperative  of  Pufjet  Sound  v.  King  County  Medical  Society  39 
Wash.2d  586,  657.  237  P.2d  737,  775  (1951). 

<«  REV.CODE.WASH.  48.44.010  et  seq.   (1969). 

*7R.C.W.  48.44.160(1)  (1969)  provides  that  the  Insurance  commissioner  may,  after 
notice  and  hearing,  revoke,  suspend  or  refuse  to  accept  or  renew  registration  of  a  health 
care  service  contractor,  issue  cease  and  desist  orders,  or  bring  actions  for  injunctive 
relief  against  contractors  who  fail  to  comply  with  any  provision  of  the  Health  Care 
Services  Act  after  written  notice  by  the  commissioner  and  the  expiration  of  a  reasonable 
time  for  compliance  as  specified  in  such  notice.  R.CW.  48.44.166  (1969)  provides  thnt 
the  commissioner  may  fine  the  violator  not  less  than  .$50  nor  more  than  $1000  in  addi- 
tion to  or  in  lieu  of  action  taken  pursuant  to  section  .160. 

«  WASH. CONST.,  Article  XII,  section  22. 

*9  Washington   Laws  of  1961.  ch.  216,  codified  as  REV.CODE.WASH.  19.86.010  et  sea 

B1R.C.W.  19.86.920  (1972)  provides  that  the  ".  .  .  purpose  of  this  act  is  to  comple- 
ment the  body  of  federal  law  governing  restraints  of  trade,  unfair  competition  and  un- 
fair, deceptive  and  fraudulent  acts  or  practices  in  order  to  protect  the  public  and  foster 
fair  and  honest  competition." 

5115  TI.S.C  sec.  1-2   (1970). 

B2  15  U.S.C  sec.  45  (1970).  See  Dewell,  J.  C,  and  Gittinger,  D.  W.,  "The  WashinetoB 
Antitrust  Laws",  36  WASH.L.REV.  239,  241  (1961).  ^'"° 

Footnotes  continued  on  following  page. 
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WR.C.W.  19.86.020  (1972). 
"R.C.W.  19.86.030  (1972). 
6SR.C.W.  19.86.040  (1972). 
"R.C.W.  19.86.050  (1972). 
•'15  U.S.C.  sec.  17  (1970). 
•8R.C.W.  19.86.070  (1972). 
(196*oT   ^^^^°^'^™'    "Antitrust   Exemptions   for   Regulated   Industries",   20   FED.B.J.   10 

•^R.C.W.   19.86.170    (1972). 
»iR.C.\V.  19.86.080  (1972). 
«2R.C.W.   19.86.100    (1972). 
«3R.C.W.  19.86.140    (1972). 
"R.C.W.   19.86.090    (1972). 

prrct;fes)%tnoTlxc'e"dl!^00°'i.1/"'"""°  °'  ^^*="°°  '    ^"^^^'^  ''^^'  ^^^  competitive 
««R.C.W.   19.86.920    (1972). 
!!  Washington  Laws  of  1961,  ch.  216,  sec.  17. 
««204   U.S.  427    (1907). 
•»260  U.S.  156    (1922). 
™R.C.W.  48.44.010   et  aeq. 

(1952k'^'''   '^^'''   ^'   ^*'"    ^'''""*P'"'*  ^««ocJa«on,    191   F.2d    658,    cert   den.   343   U.S.    955 

^'ibid.  See  also  54  Am.Jur.2d,  Monopolies,  sec.  190  (1973). 
''Note  66,  supra. 

3*  Dewell  and  Gittlnger,  note  52  supra,  at  p.  243. 
«R.C.W.  48.44.050    (1969). 
■^•R.C.W.  48.44.020    (1969). 
'^R.C.W.  48.44.070    (1969). 
'8  OPS.ATTY.GEN.,  1962,  61-62  No.  111. 
'9  Washington  Laws  of  1967,  ch.  147,  sec.  1. 
80R.C.W.   19.86.170    (1972). 
8178  Wash.2d  577,  478  P.2d  228  (1970). 
82  78  Wash. 2d  at  580. 
83 /d.  at  pp.  582-83. 

»*  39  Wash.2d  586.  656.  57,  237  P.2d  73T,  774-75  (1951) 
8^30  Wash.2d  at  pp.  656-58. 
..  ^^i^-.,at  PP-   665-66    Damages  were  disallowed  In  this  case  only  because  the  Coonera- 
CT  jf  !^f    "^  establish  proof  of  damages  "with  the  required  degree  of  certaintA 

88 /d.  at  p.  636. 

8»Jd.  at  p.  638. 

*oid.  at  pp.  639-40. 

»i/d.  at  p.   640. 

•2  59  Wash.2d  449,  367  P.2d  1003   (1962). 

»»  59  Wash.2d  at  p.  456. 

"  Id.  at  p.  455. 

^Id.  at  p.  456. 

**  Section  D,  supra,  at  pp.  50—51. 

«"  59  Wash.2d  at  p.  457. 

»8/(i.   at  p.  458. 

»»  ibid. 
,,  JT '^HJ^*^'"   ^-    Gastle   Memorial   Hospital,   497    P.2d    564    (Hawaii    1972)     cert     den    41 
U.S.L.W.  3314    (1972).  See  also  Note,  "Expulsion  and  Exc  uslon  From  Hospital  Practice 
and  Organized  Medical  Societies",  15  RUTG.L.REV.  327   (1961)  hospital  practice 

101  Section  C,  supra,  at  pp.  33-39. 

io»  Darling  v.  Charlatan  Memorial  Community  Hospital,  33  111  2d  326  211  N  E  2d  ^^^ 
(1965).  The  possibility  that  hospitals  may  Incur  liability  by  admitting  a  nhvsician  snh- 
sequently  found  to  be  incompetent  has  been  urged  as  a  reason  for  allowini'  hosnital 
officials  to  exclude  a  physician  for  reasons  unrelated  to  his  competence  The  imnosiHnn 
of  liability  because  of  the  admission  of  a  physician  who  is  not  competent  seems  to  hP 
consistent  with  the  imposition  of  liability  because  of  the  arbitrary  exclusion  nf  n 
physician  who   is  competent.  ^.     o  wu    ui.    a 

i»3Note,  "The  Physician's  Right  to  Hospital  StafT  Membership:  The  Public-Private 
Dichotomy",  1966  WASH.U.L.Q.  485.  t-uoiic  t-rivate 

101  Note,_^  "Hospital  Staff  Privileges  :  The  Need  for  Legislation",  17  STAN.L.REV.  900 

^0^  Group    Health    Cooperative   of   Puget   Sound    v.    King    County   Medical   Society     ^Q 
Wash.2d  586,  237  P.2d  737   (1951).  ^    iueuicot    noctety,   69 

i<»Note,  "Expulsion  and  Exclusion  From  Hospital  Practice  and  Organized  MedicTl 
Societies",  15  RUTG.L.REV.  327   (1961).  '^rfeanizea    Meaical 

i<"/d.  at  pp.  327-28. 

i"*  See  note   105,   supra. 

10"  76  N.J.Super.  149,  183  A.2d  878  (App.Div.  1962). 

no  183  A. 2d  at  p.  882. 

11140  N.J.  389,  192  A.2d  817  (1963). 

"^  192  A.2d  at  p.  825. 

us  See  e.g.  Mauer  v.  Highland  Park  Hospital  Foundation,  90  III  App  2d  409  '>Z'>  N  P  Ofi 
776  (1967);  Davidson  v.  Youngstown  Hospital  Association,  19  Ohio  Ann  ^d  04r  o^n 
N.E.2d  892    (1969).  ^PP-a  ^4b,   ^50 

^'■Silver  v.  Castle  Memorial  Hospital,  note  100  supra,  at  pp    566-68 

lis  323  F.2d  959  (4thCir.  1963),  cert,  den.,  376  U.S.  938  (1964) 

us  Popularly  referred  to  as  the  Hill-Burton  Act,  the  Hospital  Survey  and  Construction 
Act,  60  Stat.  1040  (1946)  (Codified  In  scattered  sections  of  5,  24  31  33  42  4fi  4S 
and  49  U.S.C.  (1970))  has  authorized  federal  grants  to  assist  states  In  survevlnir' hnsnlfn) 
needs  and  constructing  new  facilities.  Only  public  or  non-profit  Institutions  are  eli^ihio 
for  funding.  ^siuie 

117  323  F.2d  at  p.  967. 
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^^s  Sussman  v.  Overlook  Hospital  Association,  92  N.J. Super.  163,  222  A.2d  530  (1966), 
aff'd,  95  N.J.Super  418,  231  A.2d  3S9  (1967),  Eaton  v.  Gruhbs,  329  F.2d  710  (4th  Cir;. 
1964) 

"os;iuij?ton  V.  Washington  Hospital  Center,  222  F.Supp.  59,  61  (D.D.C.  1963),  but  Cf. 
Shulman  v.  Washington  Hospital  Center,  319  F.Supp.  252,  254-55   (D.D.C.  1970). 

1=^0  See  Annot.,  37  A.L.R.3d  645,  661-63   (1971).  ,  „^    „„„     „„„    ^^ 

^  Willis    V.    Santa   Anna    Community   Hospital   Association,   58    Cal.2d    806,   376    F.^^ 

^Bricker  v.   Sceva  Speare  Memorial  Hospital,  281  A. 2d  589,   592-93    (N.H.   1971). 

123  Woodward  v.  Porter  Hospital,  Inc.,  125  Vt.  419,  217  A.2d  37,  40  (1966). 

12*  Davidson  v.  Youngstown  Hospital  Association,  19  Ohio  App.2d  246,  250  N.B.2d  89Z,. 
896    (1969) 

125  Sliuer  v.  CostZe  Memorial  Hospital,  497  P.2d  564,  568,  570  (Hawaii  1972),  cert. 
den..  41   U.S.L.W.   3314    (1972).  ,     ^^„  „„^    ,.. 

'^^  Rao  V.  Boord  o/  County  Commissioners  (Pierce),  80  Wash.2d  695,  497  P.2d  591, 
592.  594  (1972),  cert,  den.,  41  U.S.L.W.  3274  (1972). 

12^  Compare,  for  example,  the  two  Shulman  cases,  cited  In  note  119,  supra. 

12S  H.R.  22,  93d  Cong.,  1st  Sess. 

i^/rf.  sec.  2(b). 

"o/rf.   sec.   201(a). 

"i/rf.   sec.   201(b). 

"2/r7.  sec.  211(a). 

133 /rf.   sec.   212. 

i3</rf.   sec.  406(a). 

135  7rf.  sec.  61  et  seq. 

^^Id.   sec.   81. 

13"  Id.  sec.  23.  Persons  who  meet  the  requirement  for  dental  coverage  are,  however, 
covered  for  life. 

138  7d.  sec.  23(c). 

138/,?.  sec.   24(c). 

I'^/f/.  sec.  28(c). 

1"  Id.   sec.   22. 

1*2  7rf.  sec.  24(a). 

"3/rJ.  sec.  121. 

i"7rf.   sec.   124. 

i«7rf.  sec.   125(a). 

i<«7rf.   sec.   125(c). 

^"  Id.   sec.   41(c). 

i«7d.  sec.  21.  The  qualifications  for  different  types  of  providers  are  set  forth  In  sec- 
tions 42-55. 

i«7rt.   sec.  42. 

i™7rt.  sec.  43(c). 

151  7rf.  sec.  47(a)  (8). 

152/^7.   sec.  47(a)  (9). 

iM/d.   sec.  48(a)  (1). 

^^Id.  sec.  48(a)  (3). 

1=^7(7.   sec.  48(b). 

1^  Id.  sec.  101  et  seq. 

^^^  Id.   sec.  101(a)  (1). 

^^  Id.  sec.  103(a)(1).  If  state  laws  require  society  approval  or  control  of  health  care 
corporations,  section  56(b)  of  the  act  authorizes  the  Board  to  issue  a  certificate  of  in- 
corporation to  qualifying  health  maintenance  organizations.  The  organizations  would  be 
subject  to  state  laws  regulating  non-profit  corporations  to  the  extent  consistent  with 
the  act. 

«9  7ff.  sec.  63(a),   101(c). 

i«"7d.   sec.  134(a)  (4). 

i«i  il)id. 

i«2  The  New  RepuUic,  February  3,  1973,  p.  18.  Senator  Kennedy,  the  primary  sponsor 
of  the  bill,  has  estimated  that  it  would  cost  Americans  $105  billion  for  medical  bills  and 
health  insurance  premiums  during  the  same  period  under  the  existing  system. 

i«  it)id. 

Exhibit  4. — Letter  From  Dr.  Lupien  Re  Alleged  Monopolistic  Activity  of  Blue 

Shield  of  Massachusetts 

Gordon  F.  Lupien,  M.D.,  Inc., 

Boston,  Mass.,  June  H,  ISlJf. 
Senator  Philip  A.  Habt, 

Chairman,  Senate  Antitrust  and  Monopoly  Subcommittee, 
U.S.  Senate  Office  Building,  Rm.  255, 
Washington,  B.C. 
Dear   Senator  Hart  :    Since  I  have  recently  become  aware   of  your  com- 
mittee's hearings  on  monopoly  practices  in   the  health  care  sector,   I  would 
invite  your  attention  to  the  monopolistic  activity  of  Blue  Shield  of  Massachu- 
setts. Blue  Shield  has  a  quasi-contractual  arrangement  with  99%  of  the  prac- 
ticing   physicians    in    Massachusetts    whereby    it    unilaterally    establishes    the 
criteria   and  levels  of  reimbursement  for  professional   services.   The  so-called 
Participating  Physicians  Agreement  provides  that  the  participating  physician 
must  accept  any  and  all  determinations  of  policy  and  marketing  practices  of 
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"Blue  Shield  and  a  non-participating  physician  will  not  be  paid  for  services  in 
any  manner  other  than  for  emergencies. 

This  monopolistic  activity  has  resulted  in  serious  discrimination  against 
the  subscribers  to  Blue  Shield  in  that  they  are  deprived  of  the  services  of 
non-participating  physicians.  In  fact,  the  coercive  provisions  of  the  Enabling 
Act  and  Participating  Physicians  Agreement  are  currently  doing  very  serious 
injustice   to   both  provider-physicians   and   their  subscriber-patients. 

The  existence  of  such  a  conspiratorial  relationship  between  Blue  Shield  and 
both  its  subscribers  and  participating  physicians  has  established  a  monopoly 
by  definition  which  has  affected  the  penetration  of  other  insurance  carriers 
into  the  health  care  market  of  Massachusetts.  Therefore,  I  would  urge  your 
'4^ommittee  to  examine  the  operation  of  Blue  Shield  in  Massachusetts  with  an 
eye  to  corrective  action.  Please  find  a  copy  of  the  Participating  Physicians 
Agreement  as  well  as  a  comment  from  the  legal  counsel  to  the  Massachusetts 
Medical  Society  enclosed. 
Yours  very  truly, 

Gordon  F.  Lupien,  M.D. 

Application  of  and  Agreement  with  Participating  Physicians 

I.  the  undersigned,  a  physician  licensed  to  practice  medicine  in  the  Common- 
wealth of  Massachusetts,  in  accordance  with  General  Laws,  Chapter  112,  S.  2, 
hereby  make  application  to  become  a  Participating  Physician  of  Massachusetts 
Medical  Service,  a  corporation  organized  under  the  provisions  of  General  Laws, 
Chapter  176  B  (hereinafter  referred  to  as  the  Corporation).  I  agree  to  furnish 
to  subscribers  and  covered  dependents,  medical  services  in  accordance  with 
and  subject  to  the  provisions  of  contracts  made  between  the  Corporation  and 
the  subscribers,  which  are  now  in  effect  or  may  be  in  effect  during  the  term 
of  this  contract. 

1.  The  Corporation  will  compensate  the  Participating  Physician  on  the  Unit 
System  as  hereinafter  described  for  such  services  furnished  to  subscribers  or 
their  covered  dependents  in  accordance  with  the  fee  schedule  now  on  file  w^ith 
the  Corporation  or  as  subsequently  modified  or  amended.  The  said  fee  schedule 
and  any  modifications  or  amendments  thereof  are  made  a  part  of  this  Agree- 
ment. (Copies  are  available  at  any  time  from  Corporation.)  The  Participating 
Physician  agrees  to  accept  as  full  compensation  for  all  such  services  such 
payments  as  are  received  from  the  Corporation  under  the  terms  hereof,  except 
in  the  case  of  those  persons  who  are  entitled  only  to  Limited  Indemnification, 
in  which  case  the  physician  may  make  his  customary  charge  to  his  patient  for 
his  services,  crediting  against  such  charge  the  amount  set  forth  for  such 
services  in  the  fee  schedule  in  effect  at  the  time  the  services  are  rendered. 

2.  Unit  System.  In  the  event  that  the  amount  available  in  any  accounting 
period  for  distribution  to  Participating  Physicians,  after  paying  or  making 
provision  for  other  expenses  of  the  Corporation,  and  after  setting  aside  re- 
*|uired  reserves,  shall  be  insufiicient  to  pay  all  Participating  Physicians  in  full, 
then  the  amount  which  the  Board  of  Directors  decides  is  available  for  distribu- 
tion shall  be  paid  to  all  Participating  Physicians  on  a  pro  rata  basis.  The 
Participating  Physician  may  subsequently  receive  an  additional  amount  or 
amounts  if  the  Board  of  Directors  decides  that  sufficient  funds  are  available 
and  votes  to  make  such  additional  payment,  but  in  no  case  shall  the  total 
payment  exceed  the  regular  fee  schedule  in  effect  at  the  time  the  services  were 
rendered. 

3.  The  Participating  Physician  agrees  to  report  discharge  of  subscriber  par- 
ticipants, on  the  forms  furnished  by  this  Corporation,  within  thirty  days  from 
the  date  of  discharge.  Cases  not  reported  as  above  required  need  not  be  com- 
pensated for  by  the  Corporation  except  at  its  discretion,  but  the  subscriber  or 
covered  dependent  concerned  shall  in  no  way  be  penalized  because  of  such 
failure  of  the  Corporation  to  compensate  said  physician.  Any  late-reported 
cases  accepted  by  the  Corporation  for  cause  shall  be  discounted  at  the  rate 
of  2%  simple  discount  per  month  to  help  defray  administrative  costs.  The  Par- 
ticipating Physician  shall,  upon  request,  render  to  the  Corporation  a  state- 
ment of  services  rendered.  The  Corporation,  when  making  payment  to  the 
Participating  Physician,  shall  render  to  him  an  itemized  voucher. 

4.  This  contract  shall  continue  in  effect  imtil  terminated  either  by  the 
Participating  Physician  or  the  Corporation  by  twelve  months'  notice  in  writing, 
provided,  however,  that  the  contract  may  be  terminated  by  the  Corporation 
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forthwith  for  any  cause  set  forth  in  Article  IV,  Section  4,  of  the  By-Laws  of 
the  Corporation. 

5.  In  the  event  of  termination  of  the  contract  the  physician  shall  be  en- 
titled to  be  paid  for  all  services  rendered  to  the  date  of  termination,  provided, 
however,  that  if  the  contract  shall  be  terminated  by  the  physician  for  any 
other  cause  than  that  he  is  no  longer  practising  in  Massachusetts  he  shall  be 
held  to  waive  any  claim  against  the  Corporation  resulting  from  any  previous 
failure  to  pay  the  full  amount  set  forth  in  the  fee  schedule  as  provided  in 
paragraph  3  hereof. 

6.  The  Participating  Physician  agrees  to  be  bound  by  the  By-Laws  of  the 
Corporation  and  he  does  hereby  acknowledge  having  received  from  the  Cor- 
poration copies  thereof.  The  Participating  Physician  also  agrees  to  abide  by 
any  rules  and  regulations  from  time  to  time  adopted  by  the  Corporation. 

Gordon  F.  Lupien,  M.D., 

Boston  15,  Mass. 
Accepted — Massachusetts  Medical  Service: 
By  E.  L.  DowwET,  Treasurer. 

Date . 

Sign  and  return  both  copies  of  this  contract  to  the  Blue  Shield,  133  Federal 
Street,  Boston,  Massachusetts,  — one  copy  "Accepted"  will  be  returned. 


Massachusetts  Medical  Society,  Proceedings  of  the  Council,  meeting  of 
March  21,  1973  (Appendix  No.  2)  and  minutes  of  the  Executive  Committee 
meeting  of  April  25,  1973  (Appendix  No.  3). 

May  23,  1973 

Dr.  McDonough  asked  the  Council  and  received  permission  for  William  F. 
Malloy,  Esq.,  legal  counsel  for  the  Society  at  the  State  House,  to  address  the 
Council. 

Mr.  Malloy  told  the  Council  that  the  Massachusetts  General  Court,  com- 
prising 240  representatives  and  40  senators,  needs  physicians'  advice  and 
counsel.  There  are  no  physicians  sitting  in  the  legislature.  There  are  some 
7000  petitions  each  year  and  those  bills  to  be  enacted  into  law  or  defeated  can 
only  be  done  with  expert  testimony.  He  felt  public  hearings,  which  often  get 
much  publicity,  have  little  effect  on  whether  a  bill  is  passed  or  not.  Decisions 
about  bills  are  usually  effected  long  before  the  public  hearings  by  the  efforts 
of  organizations,  associations,  groups  of  people  doing  their  homework  and  a 
grass  roots  effort  of  individuals  speaking  to  representatives  and  senators.  Busy 
as  physicians  are  it  is  necessary  for  them  to  make  communication  with  mem- 
bers of  the  legislature  a  part  of  their  lives.  There  are  65  new  representatives 
and  10  new  senators  and  they  and,  all  the  rest  need  physicians'  help  in  under- 
standing the  content  of  many  bills  concerning  health  matters.  Legislators  com- 
plain that  they  don't  hear  from  physicians  and  often  have  to  make  decisions 
on  information  from  more  communicative  groups.  Efforts  at  communication 
cannot  be  left  solely  to  the  Society  administration  but  must  include  physicians 
at  the  district  and  individual  level. 

Mr.  Malloy  urged  that  physicians  meet  with  and  talk  directly  with  their 
legislators  which  will  lead  to  further  communication.  Mr.  Malloy  referred 
to  the  need  for  action  in  relation  to  Governor  Sargent's  bill  on  reorganiza- 
tion of  Blue  Shield  H  6315  and  also  reported  on  some  ten  other  bills  in  which 
the  Society  is  showing  particular  interest.  These  included  bills  involving  a 
$25.00  annual  registration  for  physicians,  requiring  nutritional  and  ingredient 
labeling  of  all  types  of  food,  establishment  of  a  medical  advisory  council  to 
the  Registry  of  Motor  Vehicles,  requiring  nurses'  notes  to  be  included  in  hos- 
pital records,  concerning  certification  of  physicians'  assistants  and  a  bill  con- 
cerning training  of  ambulance  attendants. 

Dr.  McDonough  thanked  Mr.  Malloy  and  brought  to  the  attention  of  the 
Council  the  nee^l  to  oppose  H  6120  concerning  the  re-organization  of  the  De- 
partment of  Human  Services,  especially  as  far  as  the  radical  changes  it  would 
bring  about  in  the  composition  of  the  Board  of  Registration  in  Medicine. 

Dr.  McDonough  requested  and  received  permission  from  the  Council  for 
William  J.  Speers,  Jr.,  Esq.,  legal  counsel  for  the  Society,  to  speak.  Mr.  Speers 
first  wanted  to  make  it  clear  that  his  remarks  were  addressed  to  the  Council  mem- 
bers as  individual  physicians  for  information  and  guidance  and  not  as  advice  for 
the  legislative  body  of  the  Society. 
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In  regard  to  the  proposed  changes  in  the  corporate  structure  of  Blue  Shield 
(H  6315)  Mr.  Speers  said  that  in  his  opinion  this  would  not  invalidate  the 
present  Participating  Physician's  Agreement.  However,  he  said  it  was  his  per- 
sonal opinion  that  under  the  present  law  that  is  developing  in  this  country 
the  Participating  Physicians'  Agreement  as  it  has  existed  from  the  beginning 
of  Blue  Shield  runs  substantial  risk  of  being  held  in  violation  of  the  Sherman 
Anti-Trust  laws.  There  is  no  question  physicians'  fees  would  be  subject  to  this 
act  which  forbids  any  fixing  of  prices  for  services  or  goods  whether  by  reduc- 
ing them,  fixing  them  at  reasonable  levels  or  fixing  them  at  unreasonably  high 
levels.  Any  expressed  agreement  or  conspiracy  to  fix  the  fees  of  goods  or 
srvices  is  per  se  a  violation. 

Mr.  Speers  felt  the  Participating  Physicians'  Agreement  and  Blue  Shield 
working  in  Massachusetts  has  been  a  great  benefit  to  the  people  in  getting 
medical  services.  Many  hour  have  been  devoted  to  physicians  to  committees 
of  Blue  Shield  and  a  great  many  physicians  have  agreed  to  accept  and  have 
accepted  fees  from  those  who  could  well  afford  to  pay  more,  but  which  were 
lower  because  of  the  Participating  Physician's  Agreement.  The  question  is  not 
whether  it  has  been  beneficial  in  the  past,  but  whether  in  the  light  of  develop- 
ing case  law  has  been  contrary  to  the  anti-trust  law.  He  felt  this  opinion  was 
substantiated  by  the  fact  that  98%  of  licensed  physicians  in  Massachusets  par- 
ticipate (higher  than  in  any  other  state)  and  that  there  is  no  indemnity  pro- 
vision, except  In  an  emergency,  to  pay  a  patient  for  the  service  of  a  nonpartici- 
pating  physician.  He  felt  it  was  very  unlikely  any  individual  physician  might 
be  prosecuted  for  violation  of  the  anti-trust  laws,  but  he  did  not  think  it  im- 
possible that  the  Department  of  Justice  on  is  own  motion  or  stirred  up  by 
somebody  else  might  take  action  against  the  Society  to  attempt  to  disband 
he  structure.  He  did  not  feel  the  1968  amendments  with  the  resulting  changes 
of  methods  of  reimbursement  fundamentally  changed  the  situation. 

Mr.  Speers  had  been  asked  his  opinion  as  to  what  the  legal  consequences 
might  be  if  the  proposed  changes  in  the  Blue  Shield  structure  were  imple- 
mented and  many  physicians  resigned  as  participating  physicians.  He  was  of 
the  opinion  that  there  would  be  no  violation  of  the  law,  regardless  of  how 
many  resigned,  as  long  as  in  each  case  it  was  the  individual  physician's  deci- 
sion and  not  done  by  agreement  amongst  themselves.  He  emphasized  that  the 
Society  should  stay  carefully  away  from  any  formal  action  or  advice  relating 
to  individual  physician's  decisions  whether  they  continue  to  participate  or 
whether  they  terminate  their  agreements.  He  reported  he  had  heard  from 
Dr.  Rodkey  that  the  notice  of  termination  required  had  been  reduced  from 
twelve  months  to  four  months. 

Mr.  Speers  then  answered  several  questions  from  the  floor  and  was  thanked 
by  Dr.  McDonough  for  his  comments  to  the  Council. 


Exhibit  5. — Letter  from  Mr.  Riley  to  Dean  Sharp  Re  Spokane  County  (Wash.)^ 

Medical  Service  Corp. 

Houghton  Cluck  Coughlin  &  Riley, 

Seattle,  Wash.,  July  11, 1974. 

Mr.  Dean  Sharp, 

Counsel,  Senate  Antitrust  and  Monopoly  Subcommittee,  U.S.  Senate  Office  Build- 
ing, Washington,  D.C. 

Dear  Dean  :  I  thought  you  might  be  interested  in  the  enclosed  correspondence 
from  the  Spokane  County  Medical  Service  Corporation  which  comments  on  my 
testimony.  The  letter  speaks  for  itself  and  I  think  contains  some  major  conces- 
sions as  to  the  major  factual  points  of  my  testimony  although  it  does  contain  a 
number  of  philosophical  differences  with  the  conclusions  drawn  from  my 
testimony. 

Best  personal  regards, 

John  W.   Rilet. 

Enclosures :  (2) 

Medical  Service  Corporation  of  Spokane  County, 

Spokane,  Wash.,  June  26, 1974.. 
Don  M.  Hopwood,  M.D., 
Medical  Director, 

TrirCounty  Health  Care  Association, 
Spokane,  Wash. 

Dear  Doctor  Hopwood  :  Since  I  talked  to  you  last,  we  have  held  our  June  meet- 
ing of  the  Medical  Service  Corporation  Board  of  Trustees  at  which  time  we  re- 
viewed once  again  the  problems  which  you  and  I  have  discussed  on  numerous 
occasions  during  the  past  two  years. 
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"We  were  indeed  sorry  that  you  found  yourself  unable  to  accept  our  invitation 
on  instruction  of  your  attorney,  Mr.  John  Reilly,  that  you  should  not  meet  with 
us  unless  he  accompanied  you.  After  a  thorough  review  of  the  current  develop- 
ments and  activities  of  your  attorney,  John  Reilly,  I  felt  that  I  should  write  you 
a  more  definitive  statement  of  our  position  which  has  been  so  distorted  in  public 
testimony  in  Olympia,  Washington,  and  Washington,  D.C. 

Up  until  recently,  the  larger,  long  standing  HMO  configuration-groups,  such  as 
Group  Health  in  Seattle  have  had  few  if  any  conflicts  with  other  forms  of  prepay- 
ment health  insurance  plans  such  as  Blue  Shield  or  Medical  Service  Plans  in 
their  own  areas.  Although  competitive  in  concept,  they  could  be  cooperative  in 
function  for  the  larger  HMO's  had  suflicient  staff  to  supply  most  of  their  need  for 
specialist  consultation  or  care  and  thus  attracted  enough  subscribers  on  the  basis 
of  good  care  that  they  had  little  need  to  send  patients  outside  of  their  panel  or 
staff  of  physicians  for  specialists  services. 

This  is,  of  course,  different  in  your  situation  in  many  ways.  The  small  size  of 
your  staff  or  panel  of  physicians  is  directly  related  to  the  small  number  of 
subscribers  serviced  and  this  low  dollar  flow  prohibits  a  larger  staff  which  would 
obviously  include  specialists  of  various  types  and  would  function  in  a  self  suffi- 
cient operation. 

Since  our  first  meeting  with  Mr.  Reilly  and  Mr.  Charles  A.  Lampson  in  the 
Rockwood  Clinic  Librarj-  over  a  year  ago,  we  have  been  trying  to  make  it  clear 
that  M.S.C.  has  in  no  way  discouraged  any  of  the  M.S.B.  physicians  from  acting 
as  part  time  consultants  for  any  of  the  Inland  Health  or  Tri-County  patients 
when  you  needed  their  help.  Several  of  your  best  qualified  consultants  with 
whom  I  have  talked  (Dr.  John  Moyer,  Dr.  Rupert  Brockmann,  and  Dr.  Robert 
Corbett)  have  given  me  the  impression  that  they  were  happy  to  serve  as  your  con- 
sultants on  any  reasonable  fee  for  service  basis.  They  have  not  indicated  to  me 
that  they  were  anxious  or  even  willing  to  change  to  a  contractual  arrangement 
with  a  flat  sum  being  offered  by  your  organization  for  services  provided  on  a 
flat  fee  or  period  of  time  basis. 

I  am  well  aware  that  any  HMO  would  prefer  to  have  all  of  their  panel  of 
physicians  on  a  contractual  or  salary  arrangement  for  their  services,  including 
consultants.  Over  the  past  year  and  more,  I  have  repeatedly  stated  that  I  felt 
that  we  could  sit  down  together  and  come  up  with  some  compromise  of  the  long 
standing  Bureau  rule  prohibiting  Bureau  member  physicians  from  signing  con- 
tracts with  competing  health  provider  groups,  for  the  rule  was  never  intended  to 
keep  such  groups  or  organizations  from  obtaining  physicians  from  our  area,  but 
rather  was  intended  to  keep  such  competing  groups  from  squeezing  additional 
profits  from  Medical  Service  subscribers  by  hiring  Bureau  members  who  could 
see  these  patients  for  the  Medical  Service  Fees  and  paying  the  physicians  less 
money  on  a  contract  basis.  One  does  not  often  find  the  highest  quality  physicians 
willing  to  be  used  in  this  manner  so  that  the  quality  of  care  offered  to  MSC  sub- 
scribers might  not  be  of  the  highest  quality  that  a  completely  free  choice  of 
physicians  offers  through  competition. 

Several  exceptions  to  this  Bureau  rule  have  been  made  in  the  past  for  railroad 
companies  or  other  organizations  who  needed  to  contract  with  physicians  for 
services  and  who  had  no  need  or  desire  to  make  a  profit  for  the  company  on  MSC 
subscribers  as  outlined  above. 

With  your  Inland  Health  and  Tri-County  Association's  large  branch  oflace  in 
Spokane' and  with  your  financial  need  for  more  patients  in  your  hospital  in  Deer 
Park,  it  is  easy  to"  see  through  the  rhetoric  and  come  to  the  obvious  conclusion 
that  your  attorney's  activities  in  the  promotion  of  the  so-called  anti-discrimina- 
tion-in-medicine  bill  are  designed  to  get  for  you  not  only  the  consultants  which 
you  already  have,  but  also  part  time,  salaried  physicians  who  could  care  for 
iviSO  enroliees  in  your  facilities  with  MSC  payments  going  to  support  and  aid 
your  inadequate  dollar  flow  and  your  utilization  of  your  associated  hospital.  This 
has  always  been  the  portion  of  our  negotiations  which  have  stalemated  any  com- 
promises for  the  reasons  stated  above. 

Ideally,  one  can  superficially  conceive  that  there  should  be  a  sharing  of  physi- 
cians services  and  patients  to  be  cared  for.  We  have  believed  that  we  might 
cooperate  in  any  patient  sharing  venture  as  long  as  it  was  a  two  way  street  with 
all  patients  encouraged  to  go  to  any  doctor  of  their  choice  for  your  subscribers 
and  ours. 

Instead,  you  have  been  busv  legislating  and  threatening  court  action  to  get  us 
to  share  MSB  physicians  and  MSC  subscribers  with  you,  while  Inland  Health- 
Tri-County  subscribers  would  continue  to  have  to  go  to  only  their  panel  of  phy- 
sicians aiid  hospital  unless  specifically  referred  for  types  of  care  which  you 
could  not  provide  and  hope  to  maintain  a  similar  quality  of  care. 
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We  are  all  aware  that  the  HMO  can  better  control  their  costs  with  the  rela- 
tively closed  panel  of  physicians  configuration.  Those  of  us  being  maligned  as 
Fee  for  Service  advocates  believe  that  the  governmental  interest  in  HMO's  is 
mainly  for  control  of  costs  and  we  are  very  concerned  that  the  quality  of  care 
may  suffer  when  the  emphasis  is  on  under  utilization  of  services  and  control  of 
costs  rather  than  for  the  physician  working  for  the  patient  on  a  free  choice  basis. 

The  National  Blue  Shield  organization  with  which  we  are  affiliated  has  ac- 
cepted the  challenge  of  providing  alternative  forms  of  health  care  delivery  and 
have  formed  a  number  of  HMO's  throughout  the  country.  In  very  few  int^tances 
have  we  heard  of  closed  panel  physicians  threatening  to  bring  suit  to  gain  the 
right  to  service  subscribers  of  other  prepaid  health  care  organizations  in  an 
effort  to  increase  their  dollar  flow  or  increase  the  utilization  of  their  hospitals. 

Mr.  Reilly  has  become  very  active  in  what  has  grown  from  a  local,  righteous 
sounding  cause  to  a  national  issue.  You  as  a  sincere  physician  can  not  help  but 
see  that  he  may  be  hurting  all  of  free  enterprise  medicine  and  helping  Senator 
Kennedy's  plans  for  a  governmental  take  over  of  the  entire  health  care  field. 

You  and  I  have  discussed  several  of  the  accusations  against  the  Spokane  MSC 
and  were  in  agreement  that  at  least  several  of  these  accusations  were  not 
accurate. 

We  certainly  have  never  had  any  reason  or  desire  to  attempt  to  influence  any 
hospital  appointment  for  which  you  or  any  other  panel  physician  may  have 
applied.  When  I  was  President  of  the  County  Medical  Society,  we  reviewed  and 
approved  your  advertising  copy  to  be  used  in  our  local  press.  Another  time  that 
you  came  to  me  for  help,  I  was  able  to  use  my  office  to  help  you  obtain  another 
primary  care  physician  from  the  Public  Health  Service  for  your  Association. 
You  are  one  of  the  few  guests  we  have  invited  to  the  MSC  Board  of  Trustees 
meetings.  Dr.  John  Moyer  and  I  have  donated  countless  hours  to  trying  to  solve 
this  dilemma  which  has  arisen  solely  from  your  organization's  accusations  and 
activities,  and  which  we  hoped  could  be  soh-ed  without  open  warfare  in  the 
courts  or  legislatures  that  can  do  little  good  beyond  hurting  medicine  in  general 
and  the  climate  of  cooperation  in  medicine  in  the  Spokane  area  in  particular. 

Reading  through  Mr.  Reilly's  recent  U.S.  Senate  testimony,  it  suggests  that 
the  discrimination  and  monopoly  elements  in  his  assertions  are  probably  only 
an  attempt  to  reverse  any  potential  discrimination  and  monopolistic  circum- 
stances to  favor  the  survival  of  the  shaky  financial  basis  of  the  Tri-County 
Hospital  and  the  as.sociated  H.M.O. 

In  19.57,  the  Tri-County  Health  Care  Association  was  formed  and  the  Deer 
Park  Hospital  was  also  built  about  that  time,  even  though  the  community  was 
only  thirty  minutes  away  from  an  urban  medical  center.  Although  we  did  not 
have  Comprehensive  Health  Planning  then,  I  personally  believe  that  today  there 
might  be  serious  doubts  about  the  need  for  such  a  hospital  this  close  to  Spokane 
except  for  the  local  pride  and  convenience  of  the  small  community  it  would 
serve. 

Financially,  the  hospital  and  the  associated  health  care  association  have  not 
seemed  to  be  able  to  attract  the  number  of  subscribers  and  hence  the  dollar  flow 
required  to  provide  any  degree  of  specialty  care  for  their  patients.  The  contracts 
which  they  sold  to  subscribers  Stipulated  that  any  care  had  to  be  provided  by 
the  panel  of  physicians  and  in  the  Deer  Park  Hospital  and  that  the  subscribers 
would  get  no  coverage  or  very  limited  coverage  should  they  go  to  any  hospital 
outside  of  your  panel  without  a  specific  referral  by  your  panel  members.  I  can 
cite  you  an  example  of  a  woman  I  operated  upon  for  an  esophageal  obstruction 
who  had  limited  coverage  despite  being  referred  by  Dr.  Van  Veen  of  your  Staff. 
I  believe  that  this  represents  a  more  stringent  monopolistic  control  of  patients 
than  almost  any  system  I  know  of. 

There  have  been  primary  care  physicians  in  your  area  who  have  been  mem- 
bers of  the  MSB  for  years  and  who  have  taken  care  of  MSC  subscribers  in  the 
Deer  Park  Hospital.  Dr.  Glen  Snyder  of  Deer  Park  has  functioned  in  this  way 
while  Dr.  Lee  and  Dr.  Smick  of  Chewelah  have  also  utilized  your  hospital  for 
all  types  of  patients  including  MSC  subscriber.?.  Drs.  Hershey,  Partovi,  Amend, 
M.  Higgins,  Moyer  and  his  partners,  are  all  members  of  the  MSB  and  are  also 
on  your  hospital  staff,  operating  there  on  your  enrollees  as  you  needed  them. 

Dr.  Norman  Bolker  of  Spokane  has  done  your  radiologic  diagnostic  work  and 
has  always  been  a  member  of  the  MSB  without  any  problems.  Recently  he  was 
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contacted  and  was  surprised  there  was  any  conflict  since  he  felt  that  MSC  had 
been  vei*y  fair  to  the  Tri-County  group. 

With  this  list  of  consultants,  staff  members  at  your  hospital  and  the  local 
physicians  who  are  all  MSB  members,  it  becomes  even  clearer  that  the  charge 
of  mouoiX)ly  of  physicians'  services  is  untenable  unless  you  are  honest  enough 
to  admit  that  what  you  need  is  to  take  care  of  MSC  subscribers  to  survive  finan- 
cially, and  that  the  discrimination  which  you  charge  us  with  is  really  our  refusal 
to  allow  you  to  gain  a  profit  from  the  care  of  MSC  enrollees  while  you  limit  your 
own  enrollees  to  your  panel  physicians. 

You  mentioned  that  one  or  two  of  the  doctors  in  your  area  who  cared  for  MSC 
subscribers  were  leaving  practice  and  that  it  was  only  to  serve  your  area  popu- 
lation better  that  you  wanted  the  Washington  State  Legislature  and/or  the 
Anti-Trust  Committee  of  the  U.S.  Senate  to  pass  legislation  which  would  in  some 
way  resolve  your  financial  difiaculties.  It  would  seem  more  logical  as  physicians 
interested  in  taking  care  of  the  sick  if  you  and  I  both  worked  to  encourage  new 
primary  care  physicians  to  locate  in  Chewelah  and  Deer  Park  and  to  thus  co- 
operate to  work  side  by  side  for  our  respective  systems  of  health  care  to  make 
thorn  work  better  in  a  spirit  of  mutual  respect  and  cooperation. 

You  have  stated  that  you  believe  in  your  HMO  system  of  care  and  that  you  do 
not  want  to  take  part  in  fee — for  service  medicine.  I  work  in  a  clinic  or  group 
practice,  equal  distribution  partnership,  very  close  to  your  method  of  practice 
and  our  group  members  would  almost  certainly  not  want  to  sign  any  form  of 
HMO  contract  with  your  or  any  other  HMO,  even  if  the  MSB  contract  did  not 
prohibit  it.  Only  15-16%  of  our  clinic  income  comes  from  M.S.C.  patients  and 
we  could  certainly  survive  if  we  dropped  our  MSC  subscribers  and  took  other 
patients  in  their  place.  The  Rockwood  Clinic  (28  physicians)  have  never  par- 
ticipated in  the  M.S.C.  Deferred  Compensation  Pension  Plan  because  we  have 
considered  withdrawing  from  MSC  on  several  occasions.  Because  of  this  personal 
experience,  the  statement  that  a  physician  in  Spokane  can  not  survive  without 
belonging  to  the  Bureau  is  just  not  true. 

Y'ours  and  our  systems  are  different  in  a  very  few  ways  but  each  has  some 
strong  points  and  advocates.  They  are  not  necessarily  antagonistic  systems  ex- 
cept that  in  order  to  grow  financially,  and  prosper,  your  HMO  .system  seems  to>. 
need  our  fee-for-service  subscriber  patients  and  that  is  what  this  destructive^^- 
publicity  in  our  State  and  U.S.  Legislatures  is  actually  all  about. 

I  see  by  a  very  recent  Medical  Group  News  (May,  1974)  that  "The  Group 
Health  Association  of  America"  is  challenging  the  supremacy  of  the  A.M.A., 
Blue  Shield,  and  other  "establishment  medical  organizations" — on  a  national 
front. 

I  can  only  close  with  an  expression  of  sorrow  that  it  seems  to  me,  and  this  is 
my  personal  opinion  I  am  expressing,  that  you  are  being  badly  used  by  your 
financial  and  legal  associates  if  it  continues  to  develop  that  they  are  engaged  in 
an  overall  national  power  struggle.  I  for  one  would  hope  that  you  and  I  would 
both  retire  from  this  enlarging  political  arena  and  go  back  to  practicing  our 
separate  forms  of  medicine  to  the  best  of  our  ability  in  a  cooperative  spirit  to 
provide  the  highest  quality  of  medical  care  possible  for  the  patients  of  this  area. 
Sincerely  yours, 

Edwakd  V.  Johnston,  M.D., 

President. 

Law  Offices  of  Houghton  Cluck  Coughlin  &  Riley, 

Seattle,   Wash.,  July  31,  1973. 
Edward  V.  Johnston,  M.D., 

President,  Medical  Service  Corporation  of  Spokane  County, 
Spokane,  Wash. 

Dear  Mr.  Johnston  :  I  greatly  appreciate  the  courtesy  of  the  copy  of  your 
letter  dated  June  26,  1974  to  Dr.  Hopwood  concerning  my  recent  testimony  to 
the  Subcommittee  on  Antitrust  and  Monopoly  of  the  Senate  Judiciary  Committee 
which  we  received  here  on  July  11.  Since  you  have  favored  me  with  a  copy  of 
the  letter  and  assert  that  I  have  "distorted"  your  position  and  "badly  used"  my 
client,  I  am  sure  that  you  and  Mr.  Woods  will  agree  that  it  is  appropriate  to 
write  to  you  directly. 
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I  think  that  I  am  also  entitled  to  a  statement  from  you  pointing  out  wherein 
you  feel  my  testimony  has  "distorted"  your  position.  On  the  contrary,  it  seems 
to  me  that  your  letter  confirms  the  basic  thrust  of  my  testimony.  Thus,  you 
apparently  feel  that  the  threats  made  against  the  Family  Medicine  Spokane 
and  maintenance  of  bylaws  and  related  contract  provisions  between  the  Bureau 
and  its  participants  permitting  such  threats  are  justified.  On  the  other  hand, 
you  argue  that  neither  Medical  Service  Bureau  or  Medical  Service  Corporation 
wishes  to  preclude  physicians  from  freely  associating  with  group  practice  plans. 
The  sincerity  of  such  statements  depends  upon  whether  Medical  Service  Bureau 
and  Medical  Service  Corporation  will  give  assurances  that  they  fill  not  eject 
present  members  if  they  enter  into  written  agreements  with  Inland  Health.  We 
have  repeatedly  requested  written  response  to  that  question.  Meanwhile,  it  is 
uncontradicted  that  the  Medical  Service  Bureau  and  the  Medical  Service  Corpo- 
ration have  used  and  threatened  to  use  expulsion  from  membership  in  the  Medical 
Service  Bureau  in  retaliation  for  contractual  relationships  with  Inland  Health. 
It  is  also  scarcely  to  be  controverted  that  these  practices  and  similar  practices 
over  a  period  of  years  have  in  fact  damaged  Tri-County  and  Inland  Health 
Association. 

I  have  never  been  able  to  understand  precisely  why  an  organization  as  large 
as  Spokane  County  Medical  Service  Corporation  has  seen  fit  to  resort  to  these 
tactics  and  threats  against  an  organization  as  small  as  Tri-County  and  a  few 
courageous  physicians.  Neither  have  I  been  able  to  understand  why  the  Medical 
Service  Bureau  and  Medical  Service  Corporation  feel  that  it  is  necessary  to 
deprive  members  and  associates  of  the  right  to  associate  freely  with  other  forms 
of  health  care  delivery  systems  and  organizations.  But  you  have,  and  your  letter 
fairly  well  admits  that  you  have. 

You  correctly  point  out  that  a  number  of  Medical  Service  Bureau  physicians 
are  acting  as  part-time  consultants  to  Tri-County.  Indeed  they  have,  on  a  case- 
by-case  fee-for-service  basis  and  that  is  better  than  nothing  and  much  better  than 
the  boycott  and  black-ball  system  utilized  against  Group  Health  Cooperative  of 
Puget  Sound  twenty-five  years  ago.  However,  it  falls  short  of  the  type  of  rela- 
tionship that  Tri-County  would  like  to  develop  with  its  part-time  consultants 
and  which  some  of  the  consultants  would  be  willing  to  develop  except  for  the 
threat  of  economic  retaliation  presented  by  the  existing  format  of  the  Medical 
Service  Bureau  bylaws  and  past  actions  of  Medical  Service  Corporation  and 
Medical  Service  Bureau. 

I  am,  of  course,  encouraged  by  the  assurance  in  your  letter  that  Medical  Serv- 
ice Corporation  has  in  no  way  discouraged  any  of  the  Medical  Service  Bureau 
physicians  from  acting  as  part-time  consultants  with  Inland  Health  and  Tri- 
Oounty,  even  though  this  falls  far  short  of  the  specific  requests  for  written  assur- 
ance that  physicians  who  enter  into  contractual  arrangements  with  Inland 
Health  and  Tri-County  Hospital  will  not  be  threatened  with  expulsion  from 
Medical  Service  Bureau  or  Medical  Service  Corporation.  It  also  falls  far  short 
of  the  request  (which  has  never  been  answered)  that  the  threat  of  sanctions 
against  the  Family  Medicine  Spokane  be  withdrawn  in  writing. 

The  cited  instances  of  duress  are  exactly  the  kind  of  unfair  competition  that 
are  the  object  of  the  federal  Sherman-Clayton  Act  and  I  believe,  also,  of  the 
state  version  of  the  Sherman-Clayton  Act  (the  Washington  State  Consumer 
Protection  Act),  as  well  as  the  common  law.  Federal,  state  and  common  law 
likewise  abhor  monopolies.  While  you  seem  to  acknowledge  the  desirability  of 
the  existence  of  two  systems  of  health  care  delivery  co-existing  in  traditional 
American  competition.  You  ignore  the  fact  that  the  fee-for-service  system  prac- 
ticed by  the  Medical  Service  Bureau  movement  in  general  and  in  Spokane  in 
particular  enjoys  an  overwhelming  dominant  market  position  which  is  plainly 
tantamount  to  a  monopoly  of  the  relevant  market. 

You  assert  that  it  is  "not  true"  that  a  physician  in  Spokane  cannot  survive 
without  belonging  to  the  Bureau.  It  perhaps  is  true,  since  several  who  are  mem- 
bers of  the  staff  of  Tri-Coimty  have  been  able  to  survive  after  having  been  either 
kicked  out  or  denied  membership  because  of  association  with  Tri-County.  How- 
ever, you  have  implicitly  admitted  that  very  few  physicians  are  willing  to  sacri- 
fice their  income  from  the  Medical  Service  Corporation  as  members  of  the  Bureau 
as  the  price  of  associating  formally  with  Tri-County.  I  suspect  that  most  younger 
physicians  cannot  afford  the  price  at  all.  Those  who  have  achieved  community 
eminence  and  success  (at  the  level  enjoyed  by  yourself  and  the  Rockwood  Clinic 
may)  indeed  have  an  option.  I  notice,  however,  that  the  partners  at  Rockwood 
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Clinic  have  not  been  willing  to  forfeit  even  the  15%  of  income  which  you  say  is 
attributable  to  Spokane  Medical  Service  Corporation  enrollees. 

I  regret  most  of  all  that  you  feel  that  I  have  misused  my  client  in  an  overall 
national  power  struggle."  It  is  true  that  my  testimony  has  attracted  attention  of 
many  people  in  many  areas  of  the  country.  It  seems  that  what  has  been  happen- 
ing in  the  State  of  Washington  has  been  happening  in  many  other  areas  of  the 
country,  and  people  are  irate  because  they  abhor  the  use  of  unfair  competitive 
practices  (threatened  or  actual  economic  retaliation)  as  a  means  of  maintaining 
market  position,  price,  monopoly  or  political  status. 

All  that  I  seek,  on  behalf  of  Tri-County,  is  that  it  be  able  to  co-exist  with  the 
Medical  Service  Corporation  and  to  enter  into  relationships  with  physicians  in 
the  Spokane  County  medical  community  without  the  threat  of  economic  retalia- 
tion (as  practiced  in  Spokane  even  today)  against  its  physicians.  I  have  always 
assumed  that  even  the  most  conservative  businessmen  would  agree  that  competi- 
tion was  desirable  and  that  monopolies,  restraint  of  trade,  and  unfair  competitive 
practices  should  be  the  subject  of  legislation.  Accordingly,  if  the  poor  example  of 
free  enterprise  that  Spokane  County  Medical  Service  Bureau  offers  guidance  to 
the  national  and  state  lawmakers  we  will  be  pleased. 

One  other  factor  that  you  must  have  noticed  from  reading  my  testimony  but 
did  not  comment  upon  in  your  letter  is  the  right  of  consumers  to  have  a  choice 
of  health  care  delivery  systems.  If  consumers  are  to  have  a  choice  (and  this  right 
cannot  be  denied  in  America ) ,  then  a  competitive  alternative  to  the  current  f ee- 
for-service  system  deserves  legislative  protection  until  competition  is  restored. 
Meanwhile,  at  the  very  least,  practicing  physicians,  con.sumers  and  the  organiza- 
tion itself  are  entitled  to  the  nominal  accommodations  that  we  have  repeatedly 
requested  from  Spokane  Medical  Service  Bureau  and  Medical  Service  Corpora- 
tion. 

I  have  commented  on  a  number  of  occasions  that  if  the  membership  of  the 
Spokane  County  Medical  Service  Corporation  were  fully  acquainted  with  the  law, 
the  facts  and  the  background  concerning  the  present  economic  practices  to  which 
my  testimony  has  referred,  a  majority  of  them  would  vote  in  favor  of  the  elimi- 
nation of  such  practices.  Unfortunately,  it  will  be  a  long  time,  as  your  letter 
evidences,  before  the  average  physician,  much  less  the  leaders  of  the  medical 
community,  will  apparently  be  able  to  understand  the  facts  and  the  law  relevant 
to  this  controversy.  Meanwhile,  we  have  been  advised  of  a  recent  favorable  deci- 
sion of  the  Washington  Supreme  Court  which  confirms  our  earlier  opinion  to  our 
client  that  the  activities  of  Spokane  Medical  Service  Corporation  and  Medical 
Service  Bureau  are  actionable  under  the  Washington  Consumer  Protection  Act 
and  that  treble  damages  and  attorneys  fees  may  be  recovered  in  a  successful 
action. 

Very  truly  yours, 

John  W.  Riley. 

Exhibit  6. — Correspondence  Betiveen  Mr.  Riley  and  Andreas  G.  Schneider  Re 
Treatment  of  HMO's  'by  Leading  National  Health  Insurance  Proposals 

Health  Law  Pkoject, 
University  op  Pennsylvania, 

The  Law  School, 
Philadelphia,  Pa.,  June  26, 1974' 
John  W.  Riley,  Esquire, 
Houghton,  Cluck,  Cougfili7i  d  Riley, 
Seattle,  Wash. 

Deab  Mr.  Reley.  :  Allow  me  to  commend  you  on  your  extraordinary  testimony 
before  the  Senate  Subcommittee  on  Antitrust  and  Monopoly  on  May  30.  There 
can  be  little  doubt  that  your  statement  and  policy  recommendations  were  among 
the  most  important  presented  to  the  Subcommittee.  It  says  more  in  10  pages  about 
the  forces  shaping  the  Inland  Health  Association  than  does  the  lengthy  1972 
I'eport  on  the  Deer  Park  HMO  by  Richard  Burke  of  Interstudy  ("A  Review  of 
the  Experience  of  Two  Small  HMOs").  The  purpose  of  this  letter  is  to  explore 
your  analysis  and  to  seek  your  views  on  issues  not  expressly  reached  before  the 
Subcommittee. 

First,  an  introduction  is  in  order.  I  am  a  1973  graduate  of  the  University  of 
Pennsylvania  Law  School,  currently  employed  as  a  Staff  Attorney  by  the  Health 
Law  Project,  and  HEW  grantee.  In  this  capacity,  I  am  preparing  a  lengthy 
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analysis  of  the  manner  in  wliicli  the  leading  nati6tial  health  Insurance  proposals 
treat  HMOs.  Obviously,  of  central  importance  to  s«eb  an  analysis  is  the  issue  of 
federal  policy  toward  the  relationship  between  Blue  Cross  and  Blue  Shield  plans, 
on  the  one  hand,  and  new  and  existing  HMOs,  on  the  other.  To  what  extent,  and 
in  what  manner,  should  a  national  health  insurance  plan  govern  the  relationship 
between  the  Blues  and  HMOs? 

As  a  result  of  the  work  of  Sylvia  A.  Law,  Esq.,  the  HLP's  former  Staflf  Director, 
we  know  a  good  deal  about  the  behavior  of  Blue  Cross  plans  vis-a-vis  HMO 
development.  (I  enclose  a  copy  of  a  recent  review  of  her  just-published  work  on 
this  subject  in  order  to  give  you  some  sense  of  the  consumer  perspective  we  bring 
to  health  care  issues.)  However,  I  have  been  unable  to  obtain  much  solid 
empirical  data  regarding  the  activities  of  Blue  Shield  plans  in  this  area.  You 
can  imagine  my  excitement,  then,  when  I  reached  your  testimony  on  the  un- 
oflBcial  hearing  record. 

Your  discussion  of  the  behavior  of  the  Spokane  Medical  Service  Bureau  vividly 
illustrates  the  use  of  brute  economic  force  by  the  organized  medical  interests  to 
protect  their  fee-for-service  monopoly  from  encroachment  by  competitors.  You 
note  the  history  of  struggle  by  organized  medicine  against  prepaid  group  practice. 
In  the  examples  you  cite,  however,  the  victims  of  these  predatory  practices  are 
consumer-sponsored  prepaid  group  practices.  Is  it  possible  that  the  hostility  of 
Blue  Shield  plans  in  Washington  and  other  states  stems  not  so  much  from  the 
group  practice  format  as  from  the  element  of  consumer  control?  That  is  to  say, 
might  the  Spokane  Medical  Service  Bureau  tolerate  the  existence  of  a  physician- 
dominated  HMO  of  either  the  medical  care  foundation  or  the  prepaid  group 
jpractice  type? 

I  raise  this  question  because  of  the  high  incidence  of  Blue  Cross/Blue  Shield 
involvement  in  HMO  development  nationally.  According  to  a  recently-published 
survey  of  operating  HMOs,  of  some  75  respondents,  15  reported  Blue  Cross/Blue 
Shield  sponsorship,  and  another  23  indicated  that  they  had  received  financial 
and/or  technical  assistance  from  Blue  Cross/Blue  Shield  plans.  (Sehlenger  et 
al.,  HMOs  in  1973:  A  National  Survey,  Interstudy  (February,  1974)  at  pp.  47-60). 
As  the  enclosed  in-house  memorandum  concerning  Blue  Cross  activity  in  Pennsyl- 
vania suggests.  Blue  Cross  plans  have  moved  to  protect  their  position  in  the 
hospital  services  market  by  attempting  to  dominate  the  HMO  sector  while  at 
the  same  time  curbing  the  development  of  non-affliliated  HMOs.  Until  I  read  your 
testimony,  I  would  have  expected  that  Blue  Shield  plans  were  pursuing  a  similar 
strategy.  Is  it  possible  that  the  resistance  of  the  Spokane  plan  represents  only 
one  side  of  a  two-pronged  strategy  (the  other  prong  being  the  establishment  and 
marketing  of  a  physician-controlled  HMO  to  foreclose  new  competition)  ?  If  not, 
how  do  Blue  Shield's  institutional  interests  differ  from  those  of  Blue  Cross 
with  respect  to  HMO  development? 

I've  attempted  to  get  copies  of  the  exhibits  you  referred  to  in  your  statement 
from  the  Subcommitte.  but  they  were  unable  to  make  any  availalile.  Would 
you  be  kind  enough  to  send  me  a  copy  of  Exhibits  #1  and  7?  (I  would  of  course 
be  willing  to  reimburse  you  for  any  copying  costs).  In  addition,  could  you  tell 
me  to  whom  I  might  write  to  obtain  the  treatise  on  group  practice  prepared 
by  Mr.  Helland  and  the  report  of  the  American  Rehabilitation  Foundation  con- 
cerning the  Deer  Park  HMO  (Exhibit  #2)  ? 

Thank  you  very  much  for  any  assistance  you  are  able  to  offer. 

Sincerely, 

Andreas   G.   Schneider, 

Staff  Attorney. 
Enclosures  (2). 

Law  Offices  of  Houghton  Cluck  Coughlin  &  Rtlf.y. 

Seattle,  Wash.,  July  3, 197 4. 
Mr.  Andreas  G.   Schneider. 
Staff  Attorney.  Health  Law  Project, 
University  of  Pennsylvania,  Philadelphia,  Pa. 

Dear  Mr.  Schneider  :  Thank  you  for  your  letter  of  June  26  and  the  enclosures. 
I  quite  agree  that  the  relationship  between  Blue  Cross  and  Blue  Shield  Plans 
is  of  central  importance.  I  have  been  listening  patiently  to  Blue  Cross  propaganda 
concerning  the  interest  of  Blue  Cross  in  development  of  HMO's.  I  recognize 
that  in  a  couple  of  instances  (namely,  Harvard)  they  have  been  instrumental 
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in  establishing  an  HMO.  Generally,  however,  and  particularly  in  the  North- 
west, Blue  Cross  has  simply  refused  to  contract  with  fledgling  HMO's  such  as 
Inland  Health.  They  continue  to  talk  but  are  unwilling  to  underwrite  the 
hospitalization  segment  of  an  HMO  program  on  the  same  basis  that  they  under- 
write hospitalization  of  the  Blue  Shield  plans  in  the  Pacific  Northwest.  I  be- 
lieve that  this  is  probably  universally  true  with  one  or  two  possible  exceptions. 
I  would  be  interested  to  know,  for  instance,  whether  or  not  Blue  Cross  under- 
writes the  Blue  Shield  hospitalization  program  in  Cambridge  and  Boston.  If 
they  do  not,  it  would  explain  why  they  were  willing  to  underwrite  this  segment 
of  the  program  for  the  Harvard  plan.  You  asked  whether  a  national  health  in- 
surance plan  should  govern  the  relationship  between  the  Blues  and  HMO's 
and  to  what  extent  and  in  what  manner.  The  answer,  in  my  opinion,  is  clear  and 
that  is  that  national  health  insurance  must  protect  and  insure  the  right  of 
HMO's  to  compete  and  it  must  preclude  the  kind  of  rude  economic  retaliation 
that  has  been  practiced  in  the  Pacific  Northwest  in  particular  and,  I  believe,  in 
the  country  in  general  against  HMO's.  In  my  concluding  remarks  in  the  paper 
presented  to  the  Senate  Subcommittee  on  Antitrust  and  Monopoly  I  identify 
at  least  eight  mechanisms  by  which  this  relationship  can  be  regulated  and 
protected. 

You  have  asked  whether  it  is  possible  that  the  hostility  of  Blue  Shield  plans 
in  Washington  and  other  states  stems  not  so  much  from  group  practice  format 
as  the  element  of  consumer  control.  It  is  my  opinion  that  the  resistance  to  con- 
sumer involvement  is  secondary  although  it  may  in  fact  be  significant.  For  in- 
stance, in  Pierce  County,  Washington  the  medical  service  bureau  tolerates  the 
Western  Clinic  Plan  which  is  a  physician  sponsored  prepaid  group  practice 
plan.  They  tolerate  it  only  because  its  enrollment  has  been  stable  for  many  years 
and  does  not  amount  to  a  significant  percentage  of  the  total  prepaid  enrollment  in 
the  county  (approximately  14,000  enroUees  out  of  a  population  base  in  excess  of 
500,000).  On  the  other  hand,  the  Pierce  County  Medical  Society  has  been  very 
active  in  resisting  the  formation  of  a  consumer-owned  and  operated  HMO  in 
Pierce  County  based  upon  the  Group  Health  Cooperative  of  Puget  Sound  model. 
The  Blue  Cross  plans  around  the  country  are  in  a  position  to  aid  developments 
of  alternative  systems  of  health  care  delivery.  If  they  would  adopt  a  non-dis- 
criminatory approach  to  offering  their  hospital  underwriting  programs  to 
fledgling  HMO's  on  the  same  basis  that  they  extend  hospitalization  underwriting 
to  the  Blue  Shield  plans  throughout  the  country,  it  would  undoubtedly  be  enor- 
mously significant  and  very  helpful  to  the  HMO  movement.  The  fact  is.  however, 
as  you  have  noted,  is  that  Blue  Cross  insists  on  dominating  the  marketing  func- 
tion. Its  dominance  and  predatory  practices  in  this  respect  have  surfaced  in 
Washington,  D.C.  where,  I  understand,  litigation  may  soon  be  commenced.  The 
solution  to  this  problem  would  be  to  require,  as  a  function  of  Federal  or  state 
regulation,  that  Blue  Shield  offer  its  programs  equally  to  competitive  health 
delivery  systems.  The  McCarron-Ferguson  Act  might  preclude  recourse  under 
the  Sherman-Clayton  Act.  I  personally  believe,  however,  that  by  one  means  or 
another  Blue  Cross  should  be  subject  to  the  kind  of  restrictions  that  are  imposed 
by  the  Robinson-Pa  tton  Act. 

You  asked  whether  it  is  possible  that  the  resistance  to  the  Spokane  plan  rep- 
resents one  side  of  a  two  pronged  strategy,  one  of  which  is  the  establishment  and 
marketing  of  a  physician  controlled  HMO  to  foreclose  new  competition  as  an  ad- 
junct to  the  Blue  Shield  plans.  This  is  certainly  a  strategy  which  is  apparently 
contemplated  by  the  Federal  HMO  Act.  The  "HMO  without  walls"  is  however, 
not  an  alternative  or  competitive  health  care  delivery  system.  It  is  only  a  per- 
petuation of  the  existing  fee-for-service  system  which  carries  the  implication,  as 
your  letter  suggests,  that  it  is  in  fact  intended  to  preclude  development  of  a 
competitive  prepaid  group  practice  health  care  delivery  system.  To  this  extent, 
Blue  Shield's  institutional  interests  are  identical  to  those  of  Blue  Cross. 

I  am  enclosing  a  copy  of  the  exhibits  which  were  attached  to  my  testimony. 
The  treatise  prepared  by  Mr.  Helland  is  to  be  published  as  part  of  the  Committee 
proceedings  according  to  Senator  Kennedy  and  Mr.  Dean  Sharp,  Counsel  to  the 
Subcommittee  on  Antitrust  &  Monopoly.  I  have  not  been  informed  when  the 
Committee  proceedings  for  the  hearings  which  were  concluded  last  month  will 
be  available  but  I  stiggest  that  you  contact  Mr.  Sharp's  office  in  Washington, 
D.C.  so  that  you  can  receive  copies  when  they  are  in  fact  published. 

Please  feel  free  to  call  if  I  can  be  of  any  further  assistance. 
Very  truly  yours, 

John  W.  Riley. 


1650 

Senator  Kennedy,  Our  second  witness  is  Dr.  John  Holloman.  Dr. 
Holloman  comes  from  the  New  York  City  Health  and  Hospitals 
Corp.,  and  is  associated  with  various  organizations,  such  as  the 
National  Medical  Association,  the  American  Medical  Association, 
the  American  Public  Health  Association,  the  National  Institutes  of 
Health,  the  Bureau  of  Health  Services,  Regional  Medical  Programs, 
the  Social  Security  Administration  Bureau  of  Hearing  Appeals,, 
and  other  outstanding  organizations.  He  has  been  very  helpful  in 
testifying  on  the  health  insurance  issue  before  the  Congress. 

STATEMENT  OF  JOHN  L.  S.  HOLLOMAN,  M.D.,  PRESIDENT,  NEW 
YORK  CITY  HEALTH  AND  HOSPITALS  CORP. 

Dr.  Holloman.  Thank  you. 

Senator  Kennedy,  members  of  the  committee  and  staff,  ladies  and 
gentlemen,  I  have  submitted  a  very  brief  statement  which  I  will  not 
read  to  you. 

Senator  Kennedy.  We  will  include  it  in  its  entirety  in  the  record. 

[The  statement  referred  to  appears  as  exhibit  1  at  the  end  of  Dr. 
Holloman's  oral  testimony.] 

Dr.  Holloman.  I  would  like  to  tell  you  just  a  little  bit  more  about 
myself  before  I  begin  to  give  you  my  views. 

I  am  a  practicing  physician,  at  least  up  until  I  took  my  present 
job  earlier  this  year.  Having  been  in  practice  for  nearly  31  years,, 
during  all  of  this  time  I  have  been  sort  of  pushing  the  stone  up  the 
hill  because  of  the  problems  that  I  have  found  with  the  delivery  of 
health  care  to  all  of  the  people  of  this  country. 

It  is  an  extremely  time  consuming  task.  It  has  consumed  a  good 
bit  of  my  energy.  And  perhaps  the  end  is. not  yet  in  sight. 

The  present  job  that  I  hold  is  a  big  challenge  to  me,  as  it  would  be 
to  any  one,  and  perhaps  to  all  of  medicine,  as  head  of  the  Health 
and  Hospitals  Corp.  in  the  city  of  New  York. 

We  are  a  very  large  system.  We  operate  some  19  hospitals.  We 
employ  nearly  50,000  people.  We  have  an  annual  budget  that 
approaches  $1  billion. 

We  are  operating  these  hospitals  in  a  manner  which  I  feel  should 
be  improved  considerably.  And  I  feel  that  some  of  the  difficulties  in 
improving  the  way  in  which  we  operate  our  hospitals  are  related 
directly  to  our  health  care  delivery  system  and  to  our  traditional 
health  care  practices. 

In  New  York  we  have  a  classic  example  of  a  dual  health  care 
delivery  system.  We  have  the  Health  and  Hospitals  Corp.,  which 
operates  the  municipal  hospitals,  designed  primarily,  unfortunately, 
for  the  poor. 

We  have  operating  in  duality  the  voluntary  and  proprietary 
hospitals,  which  are  designed  primarily  to  serve  the  rest  of  the  popu- 
lation. 

The  Health  and  Hospitals  Corp.  derives  approximately  68  percent 
of  its  income  from  medicaid  sources.  We  provide,  in  the  course  of  a 
year  nearly  4  million  patient  days,  and  have  more  than  2i/^  million 
admissions. 
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We  have  in  our  ambulatory  services  more  than  4.7  million  patient 
visits. 

We  are  related  in  various  ways  to  the  other  institutions.  Unfortu- 
nately, the  relationship  up  until  now  has  been  sort  of  paternalistic,  in 
that  we  looked  to  the  voluntai-y  system  to  give  us  the  assistance 
through  affiliation  contracts,  the  assistance  in  raising  "the  level  of 
care"  in  the  Health  and  Hospitals  Corp.  hospitals  assuming  a  su- 
perior quality  of  care  was  provided  in  the  voluntary  hospitals  and 
medical  schools. 

We  are  in  the  process  now  of  renegotiating  the  contracts  with  the 
affiliation  hospitals  with  the  hope  that  we  can  get  an  even  higher 
level  of  medical  service  delivered  to  the  municipal  hospital. 

We  are  looking  forward  to  the  time  when  the  patients  in  our 
system  will  relate  to  their  physicians  in  exactly  the  same  way  that 
patients  in  the  voluntaiy,  proprietary  hospitals  relate  to  their  physi- 
cians. 

As  we  are  presently  constituted  and  operating  with  few  exceptions 
our  patients  relate  more  or  less  anonymously  to  a  corporation. 

We  feel  that  there  are  many  areas  in  which  patient  care  can  be 
improved.  And  we  are  working  to  do  this. 

We  look  around  us  in  New  York  City,  and  we  find  that,  although 
we  have  medicare,  Medicaid,  and  many  other  third-party  payers 
within  the  private  health  insurance  industry,  when  we  look  at  medic- 
aid, we  find  that  probably  more  than  80  percent  of  the  nearly  24,000 
physicians  in  New  York  City  refuse  to  treat  medicaid  patients,  Medic- 
aid recipients. 

We  have  many  things  about  this  dual  health  care  delivery  system 
that  could  be  changed,  were  it  not  for  some  of  the  myopic  defense  of 
traditional  practices  that  are  our  legacy. 

Mr.  Chumbris.  Dr.  Holloman,  you  mentioned  that  you  recieve 
68  percent  of  your  funds  from  medicaid.  Where  do  you  get  the  other 
32  percent,  or  whatever  you  need  to  run  your  operation. 

Dr.  HoLLOMAN.  We  are  closely  related  to  the  city  of  New  York 
through  the  bureau  of  the  budget.  We  have  the  deficits  which  we 
incur  underwritten,  at  least  in  part,  by  the  city  of  New  York  through 
the  bureau  of  budget. 

We  also  have  about  5  to  7  percent  Blue  Cross  reimbursement.  We 
have  some  private  health  insurance  reimbursement.  And  we  have 
some  union  labor  health  and  welfare  plans  that  make  up  the  balance 
of  our  funds. 

Mr.  Chtjmbris.  Thank  you  very  much. 

Dr.  Holloman.  We  have  many,  many  problems  associated  with 
the  physician-consumer  relationships  in  New  York  that  I  think,  in 
many  ways,  reflect  the  problem  that  we  have  throughout  the  country. 
The  providers  are  highly  organized  into  many  powerful  and  inter- 
locking groups.  The  consumers  are  disorganized  and  have  desparate 
and  conflicting  priorities. 

The  providers  effectively  control  the  accessibility.  The  providers 
are  basically  accountable  only  to  themselves,  almost  never  to  the  con- 
sumers. They  spread  among  themselves  the  responsibility  for  care  for 
the  more  affluent  segment  of  society.  There  are  those  that  providers. 

35-554— 74— pt.  3 16 


1652 

frequently  elect  not  to  be  responsible  for.  And  so  these  individuals, 
these  consumers  sort  of  fall  through  the  cracks. 

This  is  the  situation  which  can  hardly  be  allowed  to  continue  in 
times  when  we  are  talking,  at  least  rhetorically,  about  health  care 
as  a  right. 

I  liave  said  it  before,  and  I  will  say  it  again.  If  health  care  is  to 
become  a  right,  then  it  has  to  be  planned  for  adequately. 

I  think  that  the  mere  addition  of  money  alone,  as  we  have  learned 
from  our  experiences  with  title  18  and  title  19,  will  not  solve  the 
problem. 

We  are  now  in  the  position  in  which  the  vested  interests  within 
the  health  care  delivery  system  are  competing  for  scarce  health 
care  dollars. 

And  unless  we  are  able  to  make  the  arrangements  whereby  the 
unnecessary  competition  can  be  ended,  there  will  be  continuous  waste 
and  duplication. 

Some  of  the  problems  that  we  have  in  the  Health  and  Hospitals 
Corp.  with  the  affiliation  we  hope  to  solve.  But  we  cannot  solve  those 
problems  that  are  related  to  the  broader  problems  that  are  present  in 
New  York  and  in  the  rest  of  the  society. 

We  find  that,  in  our  system,  even  the  primary  physicians,  those 
who  are  delivering  the  health  care  in  the  inner  city  and  in  the  poor 
areas  of  town,  those  who  have  professional  backgrounds  that  are, 
perhaps,  not  as  elitist  or  as  highly  credentialed  as  some  of  our 
colleagues  in  the  more  prestigious  voluntary  hospitals  and  medical 
schools,  are  effectively  excluded  even  from  the  municipal,  or  Health 
and  Hospitals  Corp.  hospitals. 

This  works  to  the  disadvantage  of  those  consumers  who  are  in  this 
group.  This  is  the  group  of  consumers  that  has  four  times  the  need 
as  those  who  are  already  within,  or  related  closely  to  the  more  priv- 
ileged portions  of  our  health  care  delivery  system. 

I  have  attended  a  medical  society  meeting  in  Kings  County.  It  is 
the  second  or  third  largest  county  medical  society  in  the  country — 
just  within  the  past  week.  At  the  stated  annual  meeting  39  new 
members  were  inducted. 

Thirty-one  of  these  new  members  in  the  Kings  County  Society 
were  from  foreign  medical  schools. 

Last  year,  of  those  licensed  to  practice  in  the  State  of  New  York, 
more  than  50  percent  of  the  newly  licensed  practitioners  were 
trained  in  foreign  medical  schools. 

In  our  neighboring  State,  Connecticut,  more  than  75  percent  of 
the  newly  licc'used  practitioners  came  from  foreign  medical  schools. 

This  provides  an  unfortunate  situation  insofar  as  consumers  are 
concerned,  particularly  where  language  and  cultural  barriers  exist. 

This  is  an  added  hazard.  And  it  is  my  opinion  that  it  is  absolutely 
immoral  for  this  country  not  to  make  provisions  to  train  its  own 
physicians,  particularly  when,  last  year,  we  turned  away  from 
Arnerican  colleges  more  than  25,000  qualified  applicants  who  wanted 
to  become  physicians. 

Senator  Kennedy.  That  doesn't  even  speak  about  the  morality  of 
taking  away  trained  physicians  from  third  world  countries  where 
they  are  desperately  needed  to  provide  decent  health  care  for  the 
poor  of  those  nations. 
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Dr.  HoLLOMAN.  I  certainly  share  that  feeling.  If  I  have  failed  to 
speak  about  it,  it  shows  how  much  I,  too,  am  torn  by  the  American 
morality  and  concern  for  self  rather  than  being  concerned  for  the 
problems  of  the  world. 

Certainly,  it  is  immoral  to  brain-drain  those  countries  that  can 
least  atford  to  lose  their  highly  specialized  medical  manpower. 

This,  I  think,  is  a  disgrace.  I  think  it  is  even  more  of  a  disgrace 
when  we  look  and  hear  that  our  own  Department  of  Health,  Edu- 
cation, and  "Welfare,  in  its  plans  for  relieving  the  physician  short- 
age, plans  to  continue  the  importation  of  foreign-trained  physicians, 
rather  than  making  provisions  to  train  physicians  in  schools  of  our 
own. 

If  our  position  were  correct,  I  feel  that  we  should  at  least  be  in  a 
position  to  export  rather  than  import  physicians. 

Senator  Kennedy.  Do  you  see,  from  your  vantage  point,  any  in- 
dication that  the  trend  is  going  to  be  interrupted?  Or  do  you 
think  the  percentages  of  foreign-trained  doctors  that  would  be 
admitted  to  practice  may  very  well  increase? 

Dr.  HoLLOMAN.  I  understand  that  some  14  nations  have  already 
moved  to  restrict  the  emigration  of  their  medical  personnel  to  this 
country. 

However,  I  am  concerned  that,  like  the  energy  crisis,  that  our  own 
health  care  delivery  system  could  come  tumbling  down,  since  it  is 
so  highly  dependent  on  foreign-trained  physicians  at  the  present 
time,  if  for  some  reason  this  supply  of  foreign-trained  physicians 
should  be  cut  off. 

I  think  that  this  is  a  terrible  situation,  since  health,  life,  is  our 
greatest  national  asset. 

I  think  that  the  trend  will  continue.  I  think  that  the  Department 
of  Health,  Education,  and  Welfare,  to  the  best  of  my  knowledge, 
intends  to  continue  to  depend  on  the  importation  of  foreign-trained 
physicians  to  fill  our  shortagres. 

Senator  Kennedy.  You  talk  about  the  affiliation  agreements  and 
how  they  affect  the  poor,  the  working  poor.  Could  you  elaborate? 

Dr.  HoLLOMAN.  The  affiliation  agreements  work  this  way.  As 
president  of  the  Health  and  Hospitals  Corp.  it  is  my  job  to  try  to 
bring  about  some  improvements  in  these  affiliations. 

Presently,  the  affiliations  work  in  the  following  fashion,  and  origi- 
nally were  designed  to  fulfill  a  need,  with  the  assumption  that  the 
type  of  care  given  in  the  voluntary  hospitals  and  the  medical 
schools  was  a  higher  type,  or  higher  quality  care. 

I  think  that  this  is  an  assumption  that  can  be  challenged  by  many 
consumers,  certainly.  And  we  must  remember  that  a  consumer  is 
not  treated,  is  not  satisfactorily  treated  until  he  perceives  that  he 
has  been  so  treated. 

I  think  that  the  idea  that  the  physician  alone  knows  whether  care 
is  good,  whether  it  is  quality,  and  whether  it  is  just  what  the  patient 
needs  or  wants  or  desires,  is  an  idea  that  is  under  fire  among 
consumers  today. 

I  think  that  the  consumer  wants  the  care  to  be  delivered  in  an 
acceptable,  convenient,  and  an  adequate  fashion,  with  certain  con- 
cerns for  his  dignity,  certain  concerns  for  his  time  availabilitj'^,  and 
all  the  concerns  that  any  other  person,  or  any  human,  could  expect. 
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I  think  that  the  affiliation  contract,  as  it  is  presently  written,  is 
a  contract  which  presumes  that  certain  types  of  care  given  under 
certain  circumstances  is  better  than  any  other  care. 

I  think  the  arrangements  that  we  have  are  that  we  pay  some 
$170  million,  approximately,  to  the  voluntary  hospitals  and  the 
medical  schools  to  improve  quality  care  in  the  municipal  hospitals. 

This  affiliation  does  require  more  monitoring,  more  measuring, 
and  more  open  accountability,  because  we  are  afraid,  as  head  of 
the  Health  and  Hospitals  Corp.,  that  the  people  whom  we  are  pay- 
ing, the  voluntaries,  could  do  a  better  job  than,  perhaps,  they  are 
doing. 

I  think  that  many  times  the  tendency  to  be  slack,  and  to,  perhaps, 
pay  a  little  bit  more  attention  to  the  patients  at  the  voluntary  hos- 
pitals, the  so-called  private  patients,  is  perhaps  a  traditional 
tendency. 

The  vested  interest  that  in  the  prestige  of  the  medical  schools 
and  in  the  voluntary  hospitals  is  not  necessarily  the  same  measure 
of  prestige,  or  the  same  vested  interest  in  the  consumers  who  hap- 
pen to  be  less  affltient,  and  who  relate — I  repeat,  more  nearly 
anonymously — to  the  Health  and  Hospitals  Corp. 

The  private  physician  whom  you  see  in  the  voluntary  hospital 
has  a  direct  patient  relationship  which  is  very  good. 

The  patient  in  the  municipal  hospitals  too  often  relates  to  a 
service,  or  relates  to  an  affiliated  consultant  who  remains  at  the 
voluntary  hospital,  and  who  appears  sporadically,  if  he  appears. 

And  this  is  the  type  of  thing  that  we  need  to  change. 

I  think  that  the  Health  and  Hospitals  Corp.  of  the  city  of  New 
York  should  improve  its  care  to  the  point  where,  if  one  patient  in 
the  system  is  able  to  relate  to  a  physician  directly,  that  all  the 
patients  should  be  able  to  relate  to  a  physician  much  in  the  same 
manner  as  they  relate  in  the  private  and  the  voluntary  hospitals. 

I  don't  think  that  the  dual  health  care  delivery  system  should 
continue  ad  infinitum. 

Already,  much  of  the  payment  is  no  longer  as  it  used  to  be,  on  a 
fee  per  service,  that  is,  cash  on  the  line  basis.  But  the  moneys  that 
are  paid  are  now  being  paid  largely  through  third-party  payers; 
namely,  the  Blue  Cross,  the  private  health  insurance,  medicare, 
medicaid,  and  the  like. 

And  so  the  transactions  are  no  longer  cash,  at  time  of  delivery  serv- 
ice, as  they  used  to  be. 

I  think  that  it  is  important  that  we  now  begin  to  look  to  bring 
more  quality  into  our  health  care  delivery  system.  And  it  is  my 
hope  that  I  can  improve  the  affiliation  contracts  to  such  a  point  that 
this  type  of  equality  can  become  more  nearly  possible. 

I  feel  that  we  do  need  our  legislators'  help. 

Continuing,  I  will  tell  you  a  little  bit  more  about  the  ways  in 
which  we  are  now  beginning  to  operate,  and  some  of  the  things 
that  we  are  doing,  so  far  as  our  consumers  are  concerned,  and  some 
of  the  things  that  I  think  will  bring  an  additional  pressure  pointy 
so  far  as  bringing  in  more  equity  into  the  system. 


1655 

During  the  2  months  that  I  have  been  head  of  the  Health  and 
Hospitals  Corp.  sj^stem  I  have  been  visiting  the  hospitals,  I  have 
been  talking  with  the  consumer  advisory  boards  which  are  now  in 
most  of  our  hospitals.  Eighteen  out  of  19  have  recognized  advisory 
boards. 

I  have  been  talking  with  the  medical  boards.  I  have  been  talking 
with  the  executive  directors.  I  have  been  talking  with  the  afiiliated 
institutions. 

We  are  concerned,  one,  that  we  have  too  little  money.  We  don't 
have  enough  money. 

But  we  are  also  concerned  that  we  don't  have  the  proper  com- 
mmiication,  and  the  proper  relationships.  And  the  glow  of  the  halo 
of  the  M.D.  is  somewhat  dimmed  by  some  of  the  frustrations  of  the 
patients.  Some  of  the  problems  that  have  occurred  because  of  the 
consumer's  dissatisfaction  with  the  type  of  care  that  he  is  receiving. 

Because  of  this  consumer  dissatisfaction,  the  malpractice  rates, 
as  a  result  of  the  rising  litigation  suits  against  the  medical  profes- 
sion, against  the  institutions,  are  probably  at  an  all-time  high. 

In  New  York  the  county  medical  society  has  just  announced  a 
93-percent  increase  in  malpractice  insurance  rates. 

We  are  trying  to  combat  this  within  the  Health  and  Hospitals 
Corp.  by  bringing  some  of  the  contending  forces  together,  some  of 
the  vested  forces  together,  trying  to  m.ake  them  realize  that  it  is 
in  their  best  interests  to  take  the  number  of  dollars,  and  we  recog- 
nize that  it  is  finite  and  limited,  and  try  to  use  them  by  making 
more  satisfactory  arrangements,  by  trying  to  make  arrangements 
that  will  bring  about  better  care  to  the  patients  that  we  serve. 

The  problem  is  not  easy  because  there  are  so  many  traditions  in 
medicine  that  need  to  be  overcome. 

And  if  you  remember,  Webster's  Dictionary  defines  the  hospital 
as  a  charity.  And  many  of  us  have  felt  for  a  long  time  that  medical 
care,  unless  we  were  very  affluent,  was  indeed  a  charitable  thing, 
particularly  when  it  related  to  the  poor. 

But  this  is  no  longer  true,  because,  in  most  instances,  medical 
care  is  paid  for  by  somebody.  And  since  it  is  being  paid  for,  then 
it  is  no  longer  a  charity. 

Since  we  are  now  approaching  the  point  that  I  mentioned  a  mo- 
ment ago  when  health  care  is  a  right,  then  we  have  to  plan  for  it, 
so  that  it  can  be  a  right. 

Tt  won't  just  happen. 

T  have  been  trying  to  get  somebody  in  the  milieu  to  plan  for  it. 
I  think  that  organized  medicine  has  been  too  protective  of  its  own 
vested  interests. 

The  same  thing  has  been  true  of  the  hospitals;  and  even  the 
federal  Government  has  been  much  more  concerned  with  what  ap- 
pears in  the  Federal  budget,  rather  than  what  it  costs  the  consumer 
for  health  care. 

I  think  the  fact  that  when  we  talk  about  the  cost  of  some  of  the 
proposed  health  insurance  legislation — I  am  thinking  specifically 
now  of  H.R.  22,  S.  3 — it  is  stated  by  the  critics  of  the  legislation 
that  it  is  too  costly. 
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But  they  are  looking  only  at  the  figure  that  appears  in  the  Federal 
bu'~i"'Pt.  when  thev  determine  cost. 

We  seldom  look  at  the  fact  that  the  out-of-pocket  cost  to  the 
individual  health  consumer  would  be  lower  if  we  had  S.  3,  and  H.R. 
22  than  it  is  under  our  present  arrangements. 

I  think  that  when  we  look  at  the  onerous  coinsurance  and  de- 
ductible features  that  again  strikes  at  the  consumer,  and  particularly 
the  poor  consumer — or  the  little,  or  low-income  consumer,  who  can 
least  afford  to  pay  these  coinsurance  and  deductibles,  this  is  the 
person  out  of  whose  pocket  the  cost  is  felt  more. 

We  look  only  at  the  Federal  budget  because,  perhaps,  it  makes 
more  sense  to  legislators  who  are  concerned  with  taxes. 

But  from  the  consumer  point  of  view,  from  the  cost  of  the  in- 
dividual, we  feel  that  the  legislation  should  take  this  in  mind,  and 
give  us  the  opportunity,  if  we  are  poor,  to  compete  more  equally 
for  organized,  we  hope  broadly  organized,  and  acceptable  health 
services. 

T  realize  my  time  is  spent,  but  I  could  and  will  go  on  if  you 
desire. 

Senator  Kennedy.  I  think  this  has  been  very  helpful.  You  were 
when  we  talked  with  Mr.  Riley  earlier  about  some  of  the  actions 
taken  with  some  of  the  medical  societies  in  terms  of  infringinsr  or 
opportunities  for  the  doctors  to  practice  in  prepaid  group  settings. 

Are  you  familiar  with  any  of  these  impediments  on  the  part  of 
the  medical  societies,  or  other  providers  involved  in  the  New  York 
area? 

Dr.  HoLLOMAN.  Yes.  I  am  a  former  vice  president  of  the  Health 
Insurance  Plan  of  New  York.  And  the  history  of  that  organization 
is  one  of  the  great  tragedies  on  the  American  medical  scene.  HIP 
was  25  vears  ahead  of  its  time. 

Shortly  after  World  War  II,  when  the  organization  was  started, 
under  the  aegis  of  the  late  Mayor  Fiorello  LaGuardia,  under  the 
strong  hand  of  Dr.  George  Baehr,  his  health  associate,  this  organi- 
zation was  penaltized  in  every  possible  fashion. 

The  county  medical  societies  balked,  and  in  some  instances  denied 
membership,  to  those  individuals  who  had  the  temerity  to  join  this 
particular  prepaid  group  practice. 

Hospital  privileges  were  denied  to  the  point  where  we  had  to  go 
to  court. 

The  idea  of  HIP  has  been  one  which  has  been  copied  in  many 
ways  by  some  of  the  HMO  legislation,  and  the  HINIO  ideas  that 
we  have  today. 

But  the  acceptance  of  prepaid  group  practice  has  not  been  one 
of  welcome  on  the  part  of  organized  medicine,  or  the  county  or 
State  societies. 

This,  perhaps,  has  changed  somewhat.  But  I  think  that  the  aegis 
for  change  is  probably  the  fact  that  there  are  large  amounts  of 
planning  money  available  to  plan  HMO's.  And  many  individuals 
enjoy  the  luxury  of  planning,  and  planning  without  recognizing 
the  day-to-day  hazards  and  problems  that  are  associated  with  suc- 
cessful operation  of  prepaid  group  practices. 
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And  so,  although  the  idea  seems  to  be  being  widely  received,  there 
is  far  too  little  money  in  the  current  legislation,  in  my  opinion, 
to  make  a  significant  dent  in  the  way  in  which  medicine  is  prac- 
ticed before  the  planning  stage  in  this  country. 

Senator  Kennedy.  Mr.  Sharp. 

Mr.  Sharp.  I  just  have  a  few  questions,  Doctor.  Just  briefly,  do 
the  affiliation  agreements  restrict  access  of  primary-care  physicians 
to  the  health  care  market? 

Dr.  HoLLOMAN.  At  the  present  time,  they  are  very  restrictive  of 
access  of  many  of  our  primary-care  physicians  through  the  health 
care  market. 

The  physicians  in  New  York — and  this  may  not  be  generally 
true  across  the  country — but  our  affiliation  agreements  are  such, 
with  our  medical  schools,  that  the  medical  schools  and  the  voluntary 
liospitals  have  the  final  say  on  which  ]>hysieians  will  be  permitted 
to  pi-tictice  in  both  the  Health  and  Hospitals  Corp.  hospital,  as 
well  as  within  the  affiliated  hospital.  Thousands  of  physicians  in 
New  York  have  no  meaningful  hospital  affiliations. 

And  this  is  the  type  of  arrangement  that  denies  those  physicians 
who  are  less  credentialed  the  opportunity  to  take  their  patients  into 
anything  other  than  the  proprietary  hospitals  that  may  not  be  re- 
lated, or  the  smaller,  voluntary  hospitals  that  may  not  be  related 
to  medical  schools,  or  to  most  prestigious  hospitals. 

So  this,  in  effect,  denies  a  significant  portion  of  the  practicing 
physicians  a  high  type  of  peer  association  of  the  medical  school  or 
even  an  access  to  the  municipal  hospital  in  their  neighborhoods. 

Mr.  Sharp.  Just  to  follow  up  on  that,  something  that  is  not  very 
clear.  The  affiliation  agreement,  is  that  State  action  or  city  action? 

Dr.  Holloman.  The  affiliation  agreement  of  the  Health  and  Hos- 
pitals Corp.  is  a  city  action.  It  is  an  action  between  the  municipal 
hospitals  of  the  Health  and  Hospitals  Corp.  and  the  voluntary 
hospitals  and  medical  schools  of  the  city  of  New  York. 

Mr.  Sharp.  So  this  is  really  a  city-sanctioned  action,  from  the 
antitrust  standpoint.  You  know,  there  is  State  sanctioned  action, 
and  even  if  it  is  anticompetitive  or  restrictive,  there  would  be  diffi- 
culty in  applying  the  antitrust  laws. 

Dr.  Holloman.  It  is  a  city-sanctioned  action.  We  are  a  quasi-city 
agency  still.  We  do  depend  on  the  city  for  our  funds. 

But  this  type  of  action  is  reflective,  in  many  instances,  of  many 
other  actions  that  are  more  broadly  representative  throughout  the 
State,  and  throughout  the  country. 

It  is  important  that  the  limited  numbers  of  health  dollars,  with 
the  scarcity  of  health  manpower,  with  the  inflationary  spiral,  that 
whatever  moneys  are  available  for  health  care  be  used  as  wisely 
as  possible.  Organized  medicine  and  current  practices  do  not  man- 
date this. 

And  any  arrangement  that  merely  protects  a  vested  interest  or  an 
outmoded  tradition  should  be  carefully  examined. 

And  I  think  that  we  should  be  able,  with  the  knowledge  that  we 
have  at  hand  about  organizational  arrangements,  if  we  can  over- 
come such  preambles  to  much  of  the  legislation,  such  as,  "without 
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disturbing  the  traditional  methods  of  medical  practice,"  and  all 
such  phrases  as  this,  all  such  traditions  as  this,  if  we  would  be 
willing  to  end  the  duality,  to  recognize  the  fact  that  people  are 
entitled,  as  a  right,  to  health  care,  and  to  plan  for  it,  then  we 
could  move  ahead. 

Mr.  Sharp.  Of  course,  are  you  referring  to  congressional  acts 
when  you  say  "legislation"?  Do  you  mean  titles  18  and  19? 

Dr.  HoLLOMAN.  I  happened  to  think  of  that  at  the  moment,  since 
I  was  here. 

Mr.  Sharp.  Thank  you  very  much.  Doctor. 

Dr.  HoLLOMAN.  Thank  you  very  much,  sir. 

Senator  Kennedy.  Mr.  Chumbris. 

Mr.  Chumbris.  Thank  you,  Mr.  Chairman. 

Dr.  Holloman,  you  refer  to  the  illustration  of  the  New  York 
State  legislation,  the  bill  allowing  third-party  reimbursement,  a 
formula  that  would  cover  deficits  incurred  by  hospitals  in  ambu- 
latory care  and  emergency  room  operations,  but  not  to  the  municipal 
hospitals. 

What  was  the  reason  for  that  approach? 

Dr.  Holloman.  The  specific  legislation,  and  I  can  recall  the  New 
York  State  Senate  number,  it  was  S.  10032,  which  was  authored 
by  Senator  Lombardi. 

It  was  at  the  aegis  of  the  voluntary  hospital  system. 

The  idea  was  to  enable  the  voluntary  hospital  to  transfer  ambu- 
latory and  emergency  room  deficits  to  the  inpatient  side,  and  take 
the  percentage  of  patients  in  the  inpatient  side,  the  percentage  of 
the  deficits,  as  it  related  to  Blue  Cross. 

So  that,  the  ambulatory  and  emergency  room  deficit  could  be  paid 
for,  whatever  percentage  as  related  to  the  E.E.  and  ambulatory 
room,  would  be  paid  for  as  measured  on  the  inhouse  side  of  the 
budget. 

In  other  words,  if  you  had  70  percent  of  your  patients  inhouse 
with  Blue  Cross,  then  70  percent  of  the  emergency  room  and  ambu- 
latory deficit  would  be  picked  up  on  the  inhouse  side. 

But  this  represents  a  significant  flaw  in  many  Blue  Cross  con- 
tracts, which  would  pay  only  for  inhouse  treatment,  and  would 
not  pay  for  ambulatory  and  emergency  room  care. 

And  because  of  this  flaw  in  the  contract,  the  State  legislature 
felt,  through  the  department  of  insurance,  that  the  Blue  Cross  should 
be  forced  to  pay  this  money. 

Now,  of  course,  if  it  is  a  large  amount  of  money,  the  premium  is 
going  to  be  passed  on  to  the  Blue  Cross  subscriber.  The  cost  is  going 
to  be  passed  on  to  the  subscriber  through  an  increase  in  premium. 

But  we  do  treat  in  our  emergency  room  a  large  number,  and  our 
ambulatory  services,  a  large  number  of  people  who  hold  these 
contracts. 

And  our  legislature,  because  we  did  not  have  a  strong  enough 
friend  in  court,  and  because  the  legislature  has  an  ear  which  was 
perhaps,  at  that  moment,  more  carefully  attuned  to  the  voluntary 
system,  sought  to  give  them  relief,  and  sort  of  neglected  to  give 
lis  relief. 
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This  is  a  problem  that  we  face  in  reimbursement  all  across  the 
board  in  the  municipal  hospitals,  because  we  are  reimbursed  by 
Blue  Cross  at  a  lower  rate.  We  are  reimbursed  by  medicaid  at  a 
lower  rate.  We  are  reimbursed  by  third-party  payers  at  a  lower 
rate. 

We  are  also  victimized  by  some  of  the  practices  of  the  voluntary, 
some  of  the  practices  of  these  medical  school  hospitals,  in  that  they 
are  interested  in  those  patients  who  have  sources  of  payment,  who 
have  interesting  conditions. 

But  when  sources  of  payment  are  exhausted,  many  times  these 
patients  are  dumped  at  our  ambulatory  door,  dumped  in  our  emer- 
gency rooms. 

And  to  have  legislation  give  relief  to  one  system,  and  not  give 
it  across  the  board,  I  felt  was  patently  discriminatorv'. 

Mr.  Chumbris.  Have  you  followed  up  on  that?  Has  that  now 
become  law? 

Dr.  HoLLOiviAisr.  The  bill  was  passed  both  by  the  assembly  and  by 
the  senate  in  New  York.  Whether  or  not  the  Governor  has  signed 
it  as  yet,  I  do  not  know. 

Mr.  Chumbris.  But  still,  you  are  excluded  from  it;  is  that  it? 

Dr.  HoLLOMAN.  T\n[iat  last  read,  unless  amended,  we  were  ex- 
cluded from  this  relief. 

Mr.  Chumbris.  Thank  you  very  much.  Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  Could  you  briefly  state  again  how  that  dis- 
crimination got  started.  I  mean,  the  difference  in  payments  to  the 
public  hospitals  versus  the  private  hospitals? 

Dr.  HoLLOMAN.  It  has  to  do  with  the  various  accreditation  agen- 
cies. And  they  have  decided,  through  a  formula,  that  the  cost  of 
rendering  service  at  certain  institutions  is  greater. 

They  believe  that  the  cost  of  rendering  service  at  a  teaching  in- 
stitution is  perhaps  higher. 

And  although  the — and  presumably,  the  level  of  care — the  cost 
of  teaching  at  certain,  more  prestigious,  voluntary  hospitals  with 
more  amenities,  and  more  other  glamorous  appointments  is  more 
costly  than  the  basic  care  we  would  have  been  giving  in  our  munici- 
pal hospitals. 

The  quality  care  is,  as  I  said,  very  difficult  to  measure.  And  it  is 
decided  by  these  bodies  that  these  institutions  are  giving  a  higher 
quality  care. 

We  have  statistics  which  follow  most  of  the  utilization,  reviewed 
this,  most  of  the  PSRO  criteria,  which  now  begins  to  indicate  that 
the  services  rendered  in  our  municipal  Health  and  Hospitals  Corp. 
hospitals  approached  that,  if  not  exceeding  that  which  is  given,  if 
it  doesn't  exceed  that  which  is  given  in  the  voluntary  hospitals. 

We  are  doing  a  better  job  with  less  money. 

Senator  Kennedy.  Which  accrediting  agencies  are  these  ? 

Dr.  HoLLOMAN.  The  joint  commission.  That  is,  the  American  Hos- 
pital Association  and  the  American  Medical  Association. 

These  are  the  standards  which  are  then  translated  by  the  Blue 
Cross,  medicaid,  and  medicare,  and  by  the  other  insurance  agencies 
into  reimbursement  rates. 
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Incidentally,  there  are  some  unions  which  refuse  to  pay  the 
municipal  bills  at  all,  under  the  belief  that,  as  was  formerly  the 
case,  all  of  our  deficit  is  picked  up  by  the  city  of  New  York. 

This,  of  course,  is  no  longer  true. 

But  these  same  unions,  these  same  health  and  welfare  funds  are 
being  paid  to  the  voluntary  hospitals. 

These  are  some  of  the  hazards  that  we  face  in  the  municipal — • 
hospitals  of  the  Health  Hospital  Corp. 

Senator  Kennedy.  The  joint  committee  is  made  up  of  the 
AMA^ 

Dr.  HoLLOMAN.  And  the  American  Hospital  Association. 

Senator  Kennedy.  And  other  groups.  They  are  the  ones  to  decide 
who  receives  what,  in  terms  of  reimbursement. 

Dr.  HoLLOMAN.  They  are  the  ones  who  decide  a  lot  of  things, 
including  who  gets  what. 

Senator  Kennedy.  Thank  you  very  much,  Doctor. 

Dr.  HoLLOMAN.  Thank  you  for  the  opportunity  of  giving  my 
views.  Thank  you. 

[The  following  was  received  for  the  record.  Testimony  resumes  on 
p.  1662.] 

^MATERIAL  RELATING  TO  THE  TESTIMONY  OF  JOHN  L.  S.  HOLLOMAN 
Exhibit  1. — Prepared  Statement  of  Dr.  Holloman 

Statement  of  John  L.  S.  Holloman,  M.D.,  President  of  the  New  York  City 

Health  and  Hospitals  Corporation 

My  name  is  John  Holloman.  I  am  a  physician  and  president  of  the  New  York 
City  Health  and  Hospital  Corporation. 

Appearing  before  you  as  the  chief  officer  of  New  York  City's  municipal  hos- 
pital system,  I  wish  I  could  tell  you  that  that  system,  with  its  grave  and 
pressing  problems,  was  well  on  its  way  to  a  solution  of  those  problems. 

I  wish  I  could  tell  you  that  we  are  on  the  way  with  the  aid  and  full 
backing  of  organized  medicine  and  of  the  schools  of  the  health  professions. 
I  wish  I  could  tell  you  that  the  often-promised  provision  of  comprehensive 
health  care  of  high  quality  to  all  our  citizens  was  about  to  become  a  reality. 

I  cannot  tell  you  those  things  because  they  are  not  true.  They  are  not  true 
in  some  measure  because  of  the  kinds  of  problems  these  hearings  are  con- 
cerned with. 

I  am  no  expert  on  anti-trust  and  monopoly  law.  But  to  the  extent  that  I 
understand  what  the  intent  of  that  law  is,  I  think  I  have  earned  the  right 
to  say  that  those  who  control  American  health  care  have  surely  been  in 
violation  of  its  .spirit. 

Whenever  I  am  moved  to  say  something  of  that  sort,  you  can  be  sure  that 
I  will  be  accused  of  inflammatory  over-statement.  Those  who  accuse  me  cer- 
tainly did  not  walk  the  picket  line  with  me  on  the  boardwalk  at  Atlantic  City 
when  there  appeared  finally  to  be  no  other  way  to  call  to  the  attention  of 
organized  medicine  the  fact  that  many  of  its  component  groups  excluded 
black  physicians  from  membership.  They  did  say  that  that  action  was  in- 
flammatory. In  consequence,  I  am  not  unduly  troubled  now,  as  I  was  not 
then,  by  such  an  accusation. 

I  would  like  to  give  you  a  context  for  my  further  remarks.  First,  I  am 
motivated  by  a  very  strong  desire  to  improve  patient  care  for  the  people  I  have 
the  privilege  to  serve.  Second,  I  believe  that  municipal  hospitals  and  health 
care  systems,  like  the  one  I  head,  are  gravely  disadvantaged  by  history,  cus- 
tom, regulation,  and  law — disadvantaged  to  the  extent  that  without  help  they 
cannot  hope  to  compete  freely  and  play  their  rightful  part  in  the  kind  of 
health  care  system  that  all  of  the  people  of  this  nation  have  a  right  to  expect. 

My  first  statement  is  self-explanatory,  but  the  second  requires  some  elabora- 
tion. 
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First  of  all,  historically,  we  are  the  victims  of  two-tiered  thinking  about 
health  care.  The  first  tier  includes  people  who  have  money  or  on  whose  behalf 
someone  else  will  pay,  who  are  entitled  to  the  very  best  medical  care  that 
money  will  buy.  The  second  tier  includes  people  who  do  not  have  money,  who 
will  get  whatever  society  designs  to  throw  their  way,  and  that  will  be  less 
than  the  best,  or  hedged  with  restrictions,  or  compensated  for  in  a  different 
way,  or  be  subject  to  means  testing. 

That  is  not  just  ancient  history.  Even  today,  with  the  advent  of  newer  public 
and  private  financing  mechanisms,  we  are  discriminated  against  by  comparison 
to  the  so-called  private  sector. 

You  should  know,  if  you  do  not  know  already,  that  both  third-party  payers 
and  the  Medicaid  program  use  different — and  lower — rates  for  compensation 
to  us  for  the  care  we  deliver  than  they  do  for  the  voluntary  hospitals. 

But  even  if  you  know  that,  you  may  be  under  the  mistaken  impression  that 
public  bodies  are  busily  at  work  redressing  this  imbalance.  You  would  be 
wrong  on  that  point  if  you  had  that  impression.  Allow  me  to  give  you  a  very 
recent  case.  Only  last  month,  the  New  York  State  Legislature  had  before  it  a 
bill  whose  intent  was  to  allow  third-party  payer  reimbursement  formula  that 
would  cover  deficits  incurred  by  hospitals  in  their  ambulatory  care  and  emer- 
gency room  operations.  That  bill  specified  voluntary  hospitals— and  only  vol- 
untary hospitals — as  the  beneficiaries  of  this  new  formula.  Once  again,  as  so 
often  before,  municipal  hospitals,  such  as  those  in  the  system  over  which  I 
preside,  were  specifically  excluded. 

Another  disadvantage  under  which  we  labor  has  to  do  with  the  question  of 
public  accountability.  It  is  paradoxical  that  we,  whose  budgets  are  public,  have 
to  labor  under  many  more  reporting  requirements  than  do  our  voluntary 
counterparts,  when  we  can  afford  that  additional  burden  so  much  less  than 
they. 

It  is  not  a  minor  problem  and  we  sorely  need  some  easing  of  onerous  re- 
porting requirements.  We  will  not  hold  back  from  offering  medical  treatm.ent 
because  of  these  adverse  offsets,  but  that  is  only  because  we  do  not  wish  to  be 
in  the  same  position  as  a  voluntary  hospital  that  refuses  treatment  to  those 
who  cannot  afford  it. 

I  would  also  hope  that  you  will  not  be  misled  into  believing  that  there  is  a 
lesser  need  for  our  services  because  voluntary  hospitals  all  over  the  country 
are  said  to  be  offering  more  services  to  the  people  whom  we  have  traditionally 
served.  I  will  characterize  that  "upsurge"  to  you  as  simple  as  I  can.  The 
passage  of  Title  VI  of  the  Civil  Rights  Act  did  promote  the  provision  of  some 
services  by  many  institutions.  This  has  somehow  been  passed  off  as  the  pro- 
vision of  comprehensive  health  care  to  the  people  of  the  community,  whereas 
it  is  in  fact  tokenism,  designed  to  ward  off  the  loss  of  Federal  support. 

I  will  turn  now  to  the  manpower  question,  because  that  is  obviously  a  key 
factor  in  the  health  care  equation.  Before  I  state  the  specifics  of  my  own 
situation,  a  word  about  history  may  be  useful. 

The  friends  of  organized  medicine  have  lately  taken  to  claiming  a  major 
share  of  credit  for  it  for  the  increased  size  of  medical  school  entering  classes 
in  this  country.  Now  I  know  of  no  way  in  which  that  could  have  been  brought 
about  without  massive  Federal  support  and  that  is  how  it  was  brought  about. 

Yet  organized  medicine  opposed  Federal  support  for  medical  education  at 
every  step  along  the  way.  They  even  opposed  a  Federal  stadent  loan  proeram, 
much  less  the  comprehensive  manpower  legislation  that  we  ultimately  got. 

I  do  not  know  how  they  can  claim  credit  for  support  of  increased  manpower 
unless  you  choose  to  define  support  as  a  failure  to  actually  go  on  strike  against 
legislation  that  was  already  passed. 

However,  despite  the  fact  that  we  now  have  more  American  medical  gradu- 
ates in  the  pipeline,  American  hospitals  as  a  whole  have  experienced  an  in- 
creasing percentage  of  foreign  m.edical  graduates  as  house  staff. 

In  our  system,  51  percent  of  our  house  staff  were  foreign  graduates  in  1964, 
and  M  percent  in  1973.  I  would  not  want  to  mislead  you.  Some  of  the  hospitals 
in  our  system  have  had  increa=!ing  success  in  attracting  American  school 
graduates  in  that  span  of  time.  However,  the  bottom  line  for  the  system  as  a 
whole  is  as  I  have  just  stated.  I  would  like  to  point  out  that  this  occurred 
de.sipite  the  existence  of  afliliation  agreements  with  teaching  hospitals  in  our 
city,  agreement!?  which  many  thought  would  have  the  effect  of  reversing  that 
trend. 
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Now,  we  have  lately  been  told  that  filling  all  our  gaps  with  foreign  medical 
graduates  is  an  acceptable  manpower  strategy,  that  it  is  even  a  good  thing. 
Well,  it  is  a  fact  that  filling  those  gaps  that  way  is  what  happens  in  our 
hospitals  and  in  many  community  hospitals;  it  does  not  happen  in  what  people 
think  of  as  our  premier  hospitals. 

I  will  not  blink  the  fact,  and  neither  should  you,  that  many  of  these  for- 
eign graduates  come  from  schools  whose  very  large  classes  and  whose  lack 
of  emphasis  on  clinical  education  produce  graduates  who  are  not  on  a  par  with 
American  school  graduates.  And  even  if  that  were  not  the  case,  language  prob- 
lems and  cultural  barriers  produce  real  problems  as  betwen  these  graduates 
and  our  patients. 

Finally,  although  I  am  well  aware  that  moral  arguments  do  not  carry  the 
weight  they  used  to,  and  I  regret  that  deeply,  I  am  suflSciently  old  fashioned 
to  maintain  that  even  if  there  v/ere  no  problems  for  us  in  this  situation,  it  is 
immoral  to  solve  our  problems  by  taking  away  physicians  from  countries 
which  need  them  worse  than  we  do. 

I  must  confess  to  you  that  I  never  expected  that  any  Administration  would 
say,  in  effect,  that  the  production  of  sufficient  numbers  of  physicians  for  the 
American  people  was  a  burden  too  great  for  the  American  people  to  bear  and 
that  they  would  happily  pass  that  burden  on  to  the  taxpayers  of  Thailand, 
who  presumably  didn't  volunteer  for  it  either. 

I  would  like  to  turn  now  to  some  new  legislation  from  which  much  is  ex- 
pected and  give  you  my  candid  views  on  these.  They  are  the  Professional 
Standard  Review  Organizations  and  the  Health  Maintenance  Organizations. 

With  respect  to  the  first  of  these,  I  can  only  issue  you  a  general  warning 
that  they  may  well  become  the  captive  of  those  with  a  vested  protective  stance 
toward  organized  medicine,  with  all  the  attendant  dangers  of  the  substitution 
of  mutual  backscratching  for  the  desired  hard-nosed  quality  assurance. 

With  regard  to  the  second,  I  have  grave  doubt  about  the  ability  of  many 
communities  to  generate  spontaneous  and  viable  HMO's.  While  some  of  the 
requirements  stated  in  the  current  law  can  be  applauded  at  least  for  their 
intent,  they  do  impose  fiscally  onerous  burdens  on  burgeoning  group  practices 
as  compared  with  less  organized  care  patterns.  Moreover,  when  I  recall  the 
promises  that  were  made  about  the  Neighborhood  Health  Care  Centers  of 
yesteryear  and  compare  them  with  the  realities,  I  fear  a  repetition.  In  any 
event,  I  am  obliged  to  tell  you  candidly  that  under  the  legislation  as  currently 
written  and  as  currently  financed,  I  do  not  expect  that  the  desired  change  in 
the  whole  American  health  care  system  can  be  brought  about  by  this  means. 

I  might  go  on  with  specifics,  but  the  time  has  come  for  me  to  state  some 
general  propositions. 

If  there  were  any  disposition  on  the  part  of  my  profession  and  on  the  part 
of  the  private  sector  health  care  institutions  and  payment  systems  to  take 
care  of  the  people  I  serve  on  equal  terms  with  the  people  they  now  take  care 
of,  I  would  not  be  here  today. 

I  will  go  further.  If  they  want  to  do  that  job  on  equal  terms,  I  will  testify 
that  their  "franchise"  should  be  continued  and  expanded  to  help  them  do  it. 

I  do  not  expect  them  to  take  me  up  on  that. 

Therefore,  I  mu.st  state  the  alternative.  The  alternative  is  to  remove  the 
historical  and  current  shackles  from  systems  such  as  I  head  and  to  give  us 
the  tools  we  need  to  do  our  job. 

I  do  not  expect  that  either  of  those  things  will  happen  as  a  result  of  any 
action  on  the  part  of  the  private  sector  or  even  of  state  governments. 

The  only  place  where  we  can  look  for  help  is  to  the  Federal  government. 
We  need  that  help  from  you  and  we  ask  you  for  it  becau.se  it  is  the  only  way 
in  which  the  promises  of  which  I  have  spoken  can  be  delivered  to  the  people- 
we  serve. 

I  will  state  here  flatly  that  if  those  shackles  are  struck  and  the  tools  are 
given  to  us,  I  have  no  fear  of  my  ability  to  compete  in  a  free  and  equal  system 
of  health  care  in  America. 

Senator  Kennedy.  Our  final  witness  is  Dr.  James  Kimmey.  Dr. 
Kimmey  is  secretary  of  the  Health  Policy  Council  of  the  office  of 
the  Governor  of  Wisconsin.  He  is  also  past  administrator  of  the 
division  of  health  policy  and  planning,  past  executive  director  of  the 
American  Public  Health  Association,  and  past  executive  director  of 
Community  Health,  Inc.,  of  New  York. 
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STATEMENT  OF  DR.  JAMES  R.  KIMMEY,  M.D.,  SECRETARY,  HEALTH 
POLICY  COITNCIL,  STATE  OE  WISCONSIN 

Dr.  IviMMEY.  Thank  you.  Thank  you  for  accepting  a  rather  lengthy 
and  general  statement  for  the  record  I  would  like  to  stress  a  couple 
of  points  in  that  thesis  and  then  talk  about  some  of  our  recent  experi- 
ences in  Wisconsin  that  I  think  are  to  the  point  of  the  committee's 
interest. 

[Dr.  Kimmey's  prepared  statement  appears  as  exhibit  1.] 
In  the  statement  I  stress  that  the  center  of  the  decisionmaking 
and  organizational  structure  in  health  care  in  this  country  today  is 
the  physician. 

Physicians,  and  organized  physicians  in  particular,  often  claim 
to  be  responsible  only  for  20  percent  of  the  increase  in  health  care 
costs.  They  suggest  you  have  to  look  elsewhere,  to  the  drug  industry, 
to  the  hospitals,  for  the  80  percent  responsibility.  I  feel  because  of  the 
structure  of  our  system,  with  the  physician's  order  book  and  pre- 
scription pad  being  the  "eye  of  the  needle"  through  which  all  care 
has  to  pass,  that  they  bear  quite  a  bit  more  responsibility  than  just 
the  20  percent  that  represents  an  increase  in  their  fees. 

Another  point,  to  summarize  briefly,  is  that  I  think,  although 
there  are  six  figure  incomes,  as  was  mentioned  by  one  of  the  earlier 
witnesses,  that  the  real  motivation  for  physicians'  attitudes  is  more 
philosophical  than  financial. 

They  go  through  an  educational  process,  as  I  did  and  all  do,  that 
emphasizes  high  degrees  of  technical  skill,  that  emphasize  a  great 
deal  of  confidence  on  the  part  of  the  individual  and  his  ability  to 
apply  that  skill. 

Their  profession  is  highest  ranked  by  the  public  in  terms  of  pres- 
tige and  "whom  do  j^ou  trust"  sort  of  survey's.  All  of  these,  I  think, 
conspire  to  give  them  the  attitude  that  they  are  absolutely  right. 

I  think  they  proceed  from  a  sense  of  self-righteousness.  I  think 
they  proceed  from  that  kind  of  sense  more  than  they  do  from  a  sense 
of  financial  greed,  if  you  will. 

I  think  that  if  you  accept  that  premise,  then  it  shouldn't  surprise 
anyone  that  organized  medicine  in  this  country  acts  in  a  way  that 
promotes  the  self-interest  of  physicians. 

I  suppose  what  bothers  most  of  us  who  observe  the  organiza- 
tion is  that  it  cloaks  itself  in  a  certain  degree  of  self-righteous 
rhetoric  about  serving  the  public  interest  or  about  its  views  being 
those  that  are  good  for  society. 

I  don't  think  that  it  necessarily  follows  that  what  is  good  for 
the  trade  association  and  for  the  profession  is  necessarily  good  for 
society. 

I  would  like  to  illustrate  other  points  by  some  recent  health 
activities  in  Wisconsin. 

Wisconsin  has  placed  itself,  with  the  leadership  of  Governor 
Lucey,  in  the  advance  position  among  the  States  in  seeking  regula- 
tory controls  over  the  health  care  delivery  system. 

in  May  of  1971  Governor  Lucey  appointed  a  health  task  force, 
and  they  were  given  a  very  broad  charge  and  the  necessary  staff  to 
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look  at  health  care  in  the  State,  to  identify  problem  areas  and  to 
recommend  solutions  that  could  be  carried  out  by  the  State  govern- 
ment. 

The  task  force  worked  for  18  months  on  its  job,  and  it  came  up 
with  an  extensive  report  including  125  recommendations  of  various 
kinds  for  improving  health  services. 

At  the  core  of  the  task  force's  recommendation  was  the  idea 
that  the  State  should  assume  a  new  role  as  regulator  of  the  health 
services  delivery  system. 

The  task  force  recognized  that  the  Federal  Government  only 
can  solve  the  financing  problem  and  develop  the  kinds  of  mechanisms 
that  are  needed  through  national  health  insurance  to  pay  for  care, 
but  that  it  is  very  appropriate  that  the  State  government  take  a 
much  more  active  role  in  planning  and  regulation  than  it  has  in 
the  past. 

Proceeding  from  that,  the  task  force  recommended  the  establish- 
ment of  a  health  services  commission  in  the  State  similar  to  a  public 
utility  commission,  and  recommended  a  revision  of  the  State  struc- 
tui'e  for  planning  in  the  health  field. 

The  latter  recommendation  has  been  carried  through  by  the  legis- 
lature. The  public  service  commission  approach  has  been  opposed 
rather  strongly  by  organized  medicine. 

I  have  three  or  four  examples  that  I  would  use  to  illustrate  some 
of  these  points.  One  of  the  points  in  the  testimony  is  that  individual 
physicians,  because  they  are  opinion  leaders  in  their  communities, 
have  a  much  greater  degree  of  influence  on  the  thinking  of  the 
public,  on  the  thinking  of  those  who  communicate  with  legislators, 
than  the  many  others  who  have  a  special  interest. 

People  do  look  to  their  physician,  I  think,  for  advice,  for  re- 
actions to  some  of  the  initiatives  being  taken  by  government, 
whether  they  are  in  financing  or  in  regulation,  and  the  physicians 
tend  to  wield  a  considerable  amount  of  power  on  a  one-to-one  basis. 

At  a  time  when  the  credibility  of  organized  medicine  is  being 
eroded  somewhat,  I  think  we  cannot  underestimate  the  effectiveness 
of  the  individual  physician  in  community  practice  who  says  "This  is 
bad."  His  patients  listen. 

An  example  which  has  come  up,  really,  within  the  last  week  since 
this  testimony  was  prepared  is  a  small  village  in  Wisconsin  with 
a  population  of  900  people. 

This  village  has  had  a  24-bed  hospital  for  a  number  of  years  which 
has  become  progressively  more  run  down  and  which  now  can  no 
longer  be  licensed  because  it  violates  health  and  safety  codes. 

These  is  a  foreign  medical  graduate,  referring  to  the  other  testi- 
mony, practicing  in  the  community.  He  has  been  there  now  for 
6  or  8  years. 

They  were  without  a  doctor  for  many  years  before  that,  and 
therefore,  are  very  sensitive  to  being  without  medical  care. 

The  physician  in  the  community  has  now  said  that  if  they  don't  build 
him  a  new  hospital,  he  is  going  to  leave  town. 

This  puts  the  community  in  a  very  difficult  situation,  and  their 
response  has  been  to  line  up  and  say,  we  will  go  ahead  and  build 
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a  new  24:-bed  hospital  and  we  will  assume  an  $800,000  indebtedness, 
$300,000  through  municipal  bonding,  $500,000  by  loan. 

This  will  increase  the  per  diem  rate  in  this  hospital  by  60  percent 
and,  probably,  won't  do  anything  to  the  occupancy  rate,  which  is 
currently  45  percent. 

I  doubt  that  I  have  to  make  the  case  here  against  the  small  hos- 
pital, the  hospital  of  this  size,  particularly  when  it  is  15  miles  from 
a  hospital  of  about  77  beds,  and  about  25  miles  from  a  major  com- 
munity with  a  full  range  of  medical  services. 

Yet,  the  physician  has  said  he  will  leave,  and  therefore,  the  com- 
munity is  pushing  to  accept  an  indebtedness  that  will  total  $1.6 
million  over  the  life  of  the  institution  for  a  community  of  900 
people. 

This  kind  of  problem  is  not  uncommon  in  a  State  with  a  lot  of 
rural  areas.  It  is  the  kind  of  problem  that  does  give  us  a  great  deal 
of  difficulty  as  we  try  to  plan  to  regionalize  services,  to  bring  the 
hospital  beds  together  in  institutions  with  the  size  that  suggests 
better  quality  of  care,  and  suggests  a  more  efficient 

Senator  Kennedy.  Do  you  have  a  certificate-of-need  procedure  in 
Wisconsin  ? 

Dr.  KiMMEY.  No,  we  don't  have  a  certificate  of  need.  We  use  the 
Federal  law,  section  1122  of  the  Social  Security  Act  of  certification. 

We  would  be  able  to  stop  this  project  under  that  law.  It  is  not 
consistent  with  planning.  Yet,  what  will  happen  here,  we  know  from 
experience,  is  this  entire  community  will  be  up  in  arms  and  down 
in  the  capitol  over  this  issue,  really  whipped  up  the  physician  in  the 
community,  and  having  to  assume  a  position  that,  planning  not- 
withstanding, efficiency  notwithstanding,  they  have  got  to  keep  their 
doctor,  therefore,  they  have  got  to  invest  in  this  hospital. 

Section  1122  is  a  second  example  of  some  of  the  experiences  we 
have  had  since  18  months  ago  when  we  began  to  try  to  implement  the 
task  force  recommendations. 

Section  1122  of  the  Social  Security  Act  provides  that  any  insti- 
tution that  receives  funds  in  a  medicare-medicaid  and  that  under- 
takes capital  expenditure  has  to  have  advance  approval  of  that  ex- 
penditure from  a  designated  State  planning  agency  or  lose  that  portion 
of  its  reimbursement  that  represents  the  amortization  of  the  capital 
expense. 

In  writing  the  regulations  for  section  1122,  the  Secretary  of  HEW 
included  as  covered  a  category  called  the  "Organized  Ambulatory 
Outpatient  Facility." 

This  was  defined  as  a  health  care  facility  organized  and  operated 
to  provide  health  care  to  outpatients. 

Well,  in  our  State,  we  feel  that  a  physician's  office  or  clinic  is  a 
facility  organized  and  operated  to  provide  health  care  to  outpatients, 
and  we  raised  this  question  with  the  Secretary  and  with  the  medical 
society.  This  was  done  with  the  backing  of  the  State  health  policy 
council,  which  felt  that,  as  a  minimum,  physicians'  offices  should  be 
covered  for  X-ray,  laboratory,  ambulatory  surgery,  and  rehabilita- 
tion services. 

Now,  the  health  policy  council's  reasoning  was,  and  experience 
has    demonstrated,   that   if   a   hospital   proposes   excess   radiology 
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capacity  and  you  say  no,  that  that  excess  radiology  capacity  is  liable 
to  crop  up  in  a  physicians's  office  across  the  streets  from  the  hospital. 

It  still  has  to  be  paid  for.  It  still  becomes  a  part  of  the  medical 
expense  to  the  community  as  a  whole.  In  order  to  try  and  plug  that 
kind  of  gap,  then,  it  was  recommended  that  we  try  to  apply  section 
1122  to  these  kinds  of  cases.  Twenty-five  percent  or  more  of  the 
physicians  in  Wisconsin  practice  in  multispecialty  clinics.  We  con- 
tended that  physicians  in  clinics,  when  proposing  capital  expendi- 
tures that  might  be  duplicative  of  hospital  capital  expenditures, 
should  be  subject  to  the  same  determination  of  need. 

The  m.edical  society  reaction  to  this  is  predictable,  I  suspect,  and 
we  expected  what  we  got.  We  notified  phj^sicians  in  the  State  on 
December  5,  1973,  of  this  interpretation  of  the  law.  We  anticipated 
that  it  would  be  appealed,  but  that  until  the  appeal  had  gone 
through  we  would  start  to  review  these  kinds  of  projects  ejffective 
February  1,  1974. 

In  its  January  "Green  Sheet,"  which  is  its  method  of  communi- 
cating with  its  membership,  the  State  Medical  Society  of  Wiscon- 
sin, who  immediately  began  to  refer  to  these  as  "Dr.  Kimmey's 
regulations."  a  propaganda  technique  which  has  worked  fairly  well — 
I  am  a  household  word  in  physician  households  in  the  State  now — 
said  that — 

The  executive  committee  of  the  society  lias  authorized  an  appeal  of  this 
arbitrary  and  capricious  action  and  has  authorized  use  of  the  society's  re- 
sources, financial  staff,  and  legal  services,  to  aid  every  physician  or  group  of 
physicians,  however  organized,  who  are  required  by  an  area  or  state  compre- 
hensive health  planning  agency  to  comply  with  Dr.  Kimmey's  regulations  on 
this  issue. 

They  went  on,  and  this  is  the  most  interesting  piece  of  advice  we 
thought, 

Individual  physicians  or  groups,  whether  in  partnership,  association,  or  pro- 
fessional service  corporations,  are  advised  not  to  voluntarily  comply  with  Dr. 
Kimmey's  certificate-of-need  regulations,  which  will  be  administered  through 
the  areawide  comprehensive  health  planning  process. 

This  was  sort  of  the  opening  gun  in  a  running  battle  with  the 
society  on  the  issue  of  section  1122  and  certificate  of  need  in  general. 

The  way  that  the  appeal  proceeded  was  interesting  in  view  of  this 
committee's  concerns.  The  State  medical  society  communicated,  with 
all  State  societies  including  the  Arkansas  Medical  Society. 

The  executive  of  the  Arkansas  Medical  Society  communicated 
with  the  chairman  of  the  Committee  on  Ways  and  Means. 

And  the  chairman  of  the  Committee  on  Ways  and  Means  com- 
municated with  HEW  and  said  Congress  did  not  mean  that  physi- 
cians' offices  be  covered  under  section  1122. 

So  the  ultimate  end  of  this  particular  controversy  has  been  that 
HEW  has  not  really  rendered  a  decision  at  this  point. 

They  have  said  that  they  will  redefine  organized  ambulatory  out- 
patient facility  in  the  regulations.  But  we  are  now  6  months  into 
this,  and  we  have  not  seen  the  redefinition. 

They  have  said  in  the  meantime  the  regulation  stands  as  written. 
And  that  kind  of  brings  us  back  to  "go." 

Why  are  we  concerned  about  this?  Section  1122  covers  neighbor- 
hood health  centers.  It  covers  health  maintenance  organizations. 


1667 

If  we  are  ti-ying  to  create  competitive  situations,  it  then  seems  to 
us  inequitable  for  the  Federal  legislation  to  say  that  these  alternative 
forms  of  practice  are  subject  to  review,  comment,  and  decision  in 
accord  with  need,  while  a  group  of  physicians  providing  the  identi- 
cal services  in  the  identical  community  on  a  fee-for-service  basis 
are  not  subject  to  that  review  and  comment. 

This  seems  to  us  an  inequity.  It  seems  to  us  in  a  State  where 
physicians  have  been  very  much  opposed  to  organized  prepaid  group 
practice,  that  this  may  stand  in  the  way  of  developing  HMO's  in 
Wisconsin. 

Given  the  physicians'  opposition  to  governmental  regulation  and 
governmental  intervention  of  any  kind  it  is  easy  to  anticipate  that 
if  one  form  of  practice  is  subject  to  this  kind  of  review  and  another 
form  of  practice  is  not,  they  will  select  the  form  of  practice  that  is 
not  subject  to  review. 

Another  problem  was  around  the  whole  area  of  State  legislation. 

The  Governor  had  proposed  the  creation  of  a  three-member  health 
services  commission  that  would  be  charged  with  rate  regulation, 
certification  of  need,  licensure,  and  quality  assurance  of  health 
services  in  the  State  of  Wisconsin. 

This  was  embodied  in  Assembly  Bill  489  which  was  introduced  in 
the  assembly  in  February  1973.  The  testimony  of  the  State  medical 
society,  buttressed  by  a  number  of  individual  physicians  who  rep- 
resented the  county  medical  societies,  was  completely  negative  on 
this  piece  of  legislation,  again,  as  anticipated. 

But  the  major  argument,  the  one  that  attracted  the  most  attention 
in  the  State  and  that  I  think  had  a  telling  effect,  was  the  threat  that 
if  this  law  was  enacted,  physicians  would  leave  the  State,  or,  if  they 
did  not  leave  the  State,  we  would  not  be  able  to  attract  new  physi- 
cians. In  short,  that  Wisconsin  would  become  a  medical  wasteland 
if  this  legislation  was  enacted. 

It  was  interesting  to  see  the  similarity  in  testimony  given  on  489 
and  testimony  given  before  the  other  subcommittee  on  the  extension 
of  comprehensive  health  planning  legislation  by  AMA. 

There  were  great  degrees  of  similarity  in  the  tone  and  the  types 
of  arguments  that  were  raised  about  the  legislation. 

The  final  example  that  I  had  raised  from  our  Wisconsin  experi- 
ence to  date  relates  to  the  development  of  health  maintenance  organi- 
zations. 

Madison  is  a  city  located  in  a  county  of  about  one-quarter  of  a 
million  population.  Two  years  ago  a  cooperative  HMO  was  orga- 
nized in  the  city,  at  least  the  corporate  structure  of  the  HINIO. 

An  individual  was  brought  in  who  had  worked  in  the  Puget  Sound 
setup  in  Washington  to  begin  to  organize  this  HMO.  The  incorpora- 
tors, by  and  large,  were  members  of  the  university  faculty  who 
were  interested  in  getting  an  HMO  alternative,  a  prepaid  group 
practice  alternative,  for  university  faculty  and  other  State  employ- 
ees, a  group  that  numbers  about  45,000  in  the  county.  If  you  get 
good  base  for  a  health  maintenance  organization. 

That  health  maintenance  organization  still  consists  of  the  orga- 
nizer and  two  staff  members.  There  has  been  no  progress  to  date  in 
really  getting  off  the  ground  with  the  university,  with  the  State  em- 
ployees, or  with  getting  physicians,  even  a  medical  director,  to  come 
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in  and  begin  to  organize  a  prepaid  group  practice  on  the  Puget 
Sound  model  in  Madison. 

Why?  The  Dane  County  Medical  Society,  coincidentally,  with 
the  establishment  of  the  co-op  HMO  base,  established  a  foundation- 
type  plan,  the  Health  Maintenance  Plan,  Inc. 

Now,  the  Health  Maintenance  Plan  consists  of  nearly  all  of  the 
physicians  in  the  county.  It  does  accept  people  on  a  prepayment 
basis,  and  the  physicians  who  participate  accept  both  fee-for-service 
patients  and  patients  under  the  Health  Maintenance  Plan. 

The  Health  Maintenance  Plan  has  signed  up  a  fairly  large  num- 
ber of  people,  no  large  group  contracts  however,  to  date,  and  it  is 
providing  services. 

These  services  are  being  provided,  not  with  the  advantages  of 
closed  panel  prepaid  group  practice — peer  review  and  the  other 
things  that  were  mentioned  by  the  first  witness — but  rather  as  an 
independent  financial  transaction.  Collection  of  prepayment  is  made 
to  the  Wisconsin  Physicians  Service,  which  is  a  Blue  Shield  type 
organization.  Dispersement  of  these  fees  for  medical  services  ren- 
dered to  people  who  signed  up  for  the  program  is  to  individual 
physicians  not  practicing  in  the  geographic  group  practice. 

Now,  HMP  is  considering  trying  to  sign  up  the  Wisconsin  State 
employees,  the  45,000  people,  and  Blue  Cross  is  cooperating  with 
them  and  vying  for  the  status  as  carried  for  this  plan. 

In  addition  Wisconsin  Physicians  Service,  one  of  two  separate 
Blue  Cross  and  Blue  Shield  organizations  in  Wisconsin,  is  also 
courting  the  medical  society  to  become  the  carrier  for  this  plan. 

Clearly,  the  existence  of  HMP  is  going  to  stand  in  the  way  of 
the  organization  of  a  true  alternative  practice  plan  in  this  rather 
populous  and  fairly  liberal  county  where  one  might  expect  that  a 
closed-panel  plan  would  take  hold  and  grow,  given  an  opportunity. 

So  we  have  a  number  of  things  happening  in  the  State,  some  of 
which  are  summarized  in  the  prepared  testimony,  some  of  which 
I  have  mentioned  in  these  examples,  which  I  think  are  relevant  to 
the  concerns  of  the  committee. 

I  suspect  that  my  examples  relate  more  to  how  organized  medi- 
cine is  related  to  consumer  interests  than  it  does  specifically  to  anti- 
monopoly  types  of  things. 

I  am  not  sure  that  the  kinds  of  behavior  that  we  have  seen  con- 
stitute monopoly  behavior.  We  are  quite  sure  that  the  kinds  of  be- 
havior that  we  are  seeking  are  not  working  in  the  interests  of  the 
consumers  as  expressed  through  the  health  policy  council  and  other 
groups  that  have  looked  at  the  issues  in  the  State  of  Wisconsin. 

Indeed,  I  am  sure  the  Governor  would  be  happy  if  the  committee 
would  like  to  hold  some  hearings  in  Wisconsin.  We  seem  to  have  a 
microcosm  of  some  of  the  problems  that  we  see  developing  as  the 
Federal  Government  gets  more  into  regulation  and  the  whole  idea 
of  a  different  kind  of  financing  approach  for  health  care  services  in 
this  country. 

In  summary,  then,  Wisconsin  is  committed  to  a  regulatory  model. 
We  are  convinced  that  there  is  not  now  and  has  never  been  and 
cannot  be  a  true  market  place  model  in  the  health  services  industry, 
and  that  the  regulation  has  always  been  there — we  have  had  licen- 
sure of  individuals;  we  have  had  licensure  of  institutions — and  will: 
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continue.  We  are  now  simply  tndng  to  find  the  point  on  the  con- 
tinum  between  laissez  faire  and  total  Government  provision  of 
services  that  represents  an  effective  regulatory  point. 

We  are  about  a  year  into  this  debate  in  Wisconsin.  Some  of  this 
debate  has  been  starting  up  here  now  around  some  of  the  pending 
Federal  legislation,  and,  I  suspect,  will  intensify  as  we  move  closer 
and  closer  to  the  enactment  of  the  universal  entitlement. 

Thank  you,  Mr.  Chairman.  I  will  answer  any  questions  that  you 
have. 

Senator  Kennedy.  Do  you  have  any  specific  recommendations  for 
us  as  to  how  to  deal  with  the  types  of  problems  you  have  outlined 
here? 

Dr.  KiMMEY.  I  have  not  seen  Dr.  Havighurst's  testimony,  but  I 
know  that  he  has  in  the  past  made  statements  about  the  possibility 
of  giving  closed  panel  prepaid  group  practices  preferential  treat- 
ment under  antitrust. 

I  think  that  that  recommendation  which  he  has  put  forth  several, 
times  and  may  have  made  here,  is  one  worthy  of  consideration. 

Certainly,  the  foundation-type  plans  started,  and  I  think  it  is 
freely  admitted  that  they  started  as  an  effort  to  stop  Kaiser  from 
moving  into  San  Jaquin,  and  they  have  expanded  as,  really,  an 
anticompetitive  device. 

They  probably  should  be  looked  at  from  the  standpoint  of  exist- 
ing antitrust  legislation  and,  perhaps,  Congress  would  go  further, 
the  Federal  Government  could  exempt  the  closed  panel  prepaid  from 
this  same  scrutiny  in  order  to  really  create  a  competitive  situation. 
It  would  close  up  what,  in  my  view,  at  least,  is  a  huge  loophole  in 
the  HMO  laws  that  has  been  enacted  now. 

Senator  Kennedy.  You  were  here  when  Mr.  Riley  testified.  He 
outlined  some  of  the  explicit  and  implicit  harassment  for  those  in 
the  medical  profession  who  are  involved  in  the  prepaid  group 
practice. 

He  gave  us  some  examples  of  this.  And  then  we  heard  from  Mr, 
Holloman  who  described,  perhaps,  a  similar  type  of  harassment 
some  years  ago.  Have  you  heard  of  or  seen  any  such  examples? 

Dr."^  KiMMEY.  Not  as  formalized  as  it  is  in  Washington  where 
there  are  a  lot  of  prepaid  programs  starting.  This  philosophy  and 
structure  has  been  accepted  more  here  than  it  has  in  Wisconsin. 

We  are  really  at  the  beginning  of  the  development  of  closed  panel 
prepaid  practice  in  the  State.  The  only  really  viable  organizations 
under  way  in  providing  services  is  the  Marshfield  Clinic,  and  it  has 
aspects  both  of  a  closed  panel  prepaid  and  fee-for-service  practice 
in  operation. 

Marshfield  has  not  had  any  large  problem  with  organized  medi- 
cine. Marshfield  has  been  a  leader  in  doing  new  things  in  health 
care  for  a  long  time. 

I  think  that  the  society  has  learned  to  tolerate  the  Marshfield 
Clinic  and  some  of  its  activities,  particularly  with  almost  200  doc- 
tors in  the  clinic  at  this  point  in  time. 

We  have  not  seen  the  kinds  of  very  specific  harassments  tliat 
they  have  seen  in  Washington.  The  people  who  are  trying  to  orga- 
nize the  co-op  group  practice,  say  that  there  hasn't  been  that  sort  of 
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activity,  but  neither  have  they  been  able  to  hire  any  physicians  or 
try  to  get  started  at  this  point. 

It  has  been  much  more  a  passive  resistance  on  the  part  of  the 
county  societies  than  an  active  resistance  of  the  kind  that  was  re- 
ported by  Mr.  Riley. 

Senator  Kennedt.  You  talked  a  little  bit  about  the  comprehensive 
health  planning  and  the  impact  that  the  societies  have  had  in  de- 
veloping alternative  delivery  systems. 

Are  you  suggesting  that  they  are  very  heavily  influenced  by  fee- 
f or-service  practitioners  ? 

Dr.  KiMMEY.  I  think  this  is  another  area  in  which  there  is  a  tre- 
mendous amount  of  variation  around  the  country.  'V'VTien  the  Com- 
prehensive Health  Planning  Act  came  in,  I  was  Regional  Health 
Director  for  HEW  in  New  York,  so  I  was  involved  in  the  East, 
and  felt  that  as  agencies  were  organized  in  that  area,  at  least,  we 
saw  very  heavy  provided  domination  of  many  of  them. 

I  come  now  to  Wisconsin  where  we  have  eight  nonprofit,  area- 
wides,  and  my  impression  after  a  year  and  one-half  is  that  these 
are  probably  very  heavily  dominated  by  consumer  interests  and, 
particularly,  by  local  government. 

In  our  State,  unlike  many  States,  local  government  contributes 
to  areawide  planning.  Every  one  of  the  72  counties  contributes 
financially  to  the  areawide  planning  effort. 

Every  one  of  the  72  counties  has  a  county  resource  committee. 
Every  one  of  the  72  counties  has  representatives  on  the  board  of 
their  area  agency. 

So  our  setup  is  somewhat  different.  Even  though  these  are  non- 
profit corporations,  the  amount  of  provider  moneys  going  into  CHP 
in  the  State  is  very  low. 

The  amount  of  provider  domination  that  we  can  identify  is  rela- 
tively low. 

We  could  come  up  with  isolated  cases  where  it  has  been  very 
heavy,  but,  generally,  we  feel  we  have  got  a  pretty  good  thing  going. 
Senator  Kennedy.  Do  you  have  any  feeling  about  whether  the 
funding  should  be  public  or  private  funding? 

This  is  one  of  the  issues  that  we  would  be  dealing  with  in  our 
legislation. 

Dr.  KiMMEY.  My  personal  feeling  is  that  it  should  be  public 
money  predominately.  I  think  that  the  opportunity  should  be  there 
for  private  sources  to  participate.  By  setting  a  percentage  limit  on 
that  participation  you  could  avoid  the  trap  that  some  areas  have 
gotten  into  where  it  is  almost  all  provider  money  matching  the 
Federal  money. 

^\^iy  do  I  think  that  provider  participation  is  important  ?  I  have 
the  feeling  that  through  participation  in  planning  and  getting  in- 
volved in  the  financing  of  it,  at  least  the  providers  that  are  par- 
ticipating are  demonstrating  some  degree  of  commitment  to  the 
process. 

This  is  a  very  difficult  thing  to  measure.  I  think  it  is  more  a  philo- 
sophical point  than  one  you  can  tease  out  and  examine. 

I  think  that  the  room  should  be  there  for  some  provider  partici- 
pation, perhaps  limited  to  organized  groups. 
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In  other  words,  the  State  hospital  association  might  divvy  up 
among  eight  areawide  agencies  1  percent  of  their  budget  or  what- 
ever. 

The  predominate  source  of  funding,  I  think,  should  be  Federal, 
State,  and  local  government,  although  I  also  feel  strongly  that  that 
does  not  necessarily  mean  that  these  agencies  have  to  be  organiza- 
tionally located  within  government. 

I  think  there  are  some  advantages,  at  least  in  our  State,  to  the 
nonprofit  structure  with  Government  participation. 

Senator  Kexxedy.  Mr.  Sharp? 

]Mr.  Sharp.  I  have  no  questions. 

Senator  Kennedy.  Mr.  Chumbris? 

Mr.  Chumbris.  I  have  just  one  point,  Mr.  Chairman. 

Dr.  Kimmey,  you  make  a  statement  which  I  think  focuses  directly 
on  the  problem  that  we  face,  when  you  say — 

I  am  sure  that  the  members  of  these  bodies  are  aware  of  the  clangers  of 
provoking  new  crises  through  poorly  developed  or  incomplete  solutions  to 
the  current  crises. 

The  variety  of  bills  currently  under  consideration  reflect  the  fragmentation 
of  the  health  services  industry  itself. 

National  health  insurance  revisions  of  health  planning  and  resource  alloca- 
tion legislation,  development  of  new  regulatory  initiatives,  redirection  of 
manpower  activities  of  the  Federal  Government — all  are  embodied  in  separate 
proposals  and  many  are  considered  by  different  committees  of  the  Congress. 

Since  the  proponents  and  opponents  in  each  of  the  areas  come  before  the 
Congress  to  air  their  specific  views  on  one  fragment  of  the  total  picture,  some 
pervasive  underlying  political,  philosophical,  and  organizational  problems  may 
fail  to  achieve  adequate  consideration  in  the  context  of  hearings  on  specific 
bills. 

And  that  is  the  problem  that  Congress  faces  now.  especially  since 
we  have  Senator  Kennedy's  Subcommittee  on  Health  of  the  Labor 
and  Public  Welfare  Committee.  "We  have  the  Finance  Committee 
considering  national  health  insurance,  one  of  which  is  Senator 
Kennedy's  bill.  Now  our  subcommittee,  of  which  Senator  Kennedy 
is  also  a  member  and  acting  Chairman,  is  holding  health  care 
hearings. 

Each  of  those  committees  in  the  House  has  the  same  procedure. 
And  your  warning  is  one  that  can  lead  all  of  us  up  here  to  study 
these  things  and  be  well  aware  of  them  and  make  sure  that  we 
don't  take  one  issue  and  isolate  it  and  beliei^e  that  it  is  the  only 
significant  issue,  and  then  do  something  that  will  hurt  the  Health 
Committee  in  their  project,  or  the  Finance  Committee  in  theirs. 

I  think  that  if  everybody  bears  this  in  mind,  including  the  wit- 
nesses who  come  before  us,  and  present  it  in  an  objective  way,  then 
what  they  say  here  will  not  have  an  adverse  impact  on  the  approach 
that  the  other  committees  have  in  their  jurisdiction. 

Mr.  Sharp.  Excuse  me,  Mr.  Chumbris.  In  fairness  to  the  witness, 
I  think  we  should  finish  that  paragraph. 

Thus,  I  welcome  an  opportunity  to  discuss  more  generic  issues  in  the  forum 
provided  by  this  subcommittee. 

I  hope  that  this  series  of  hearings  will  be  noted  and  reflected  in  the  process 
of  developing  more  specific  program-oriented  legislation  in  other  settings. 

]\Ir.  Chumbris.  I  am  glad  you  added  that.  I  thought  I  was  mak- 
ing my  statement  too  long  as  it  was,  and  that  is  why  I  cut  it  off 
at  that  point. 
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'But  I  think  that  is  a  significant  statement  to  be  made  at  the 
beginning  of  your  statement  because  we  want  to  make  sure  that  if 
we  have  all  of  these  different  hearings,  the  various  subcommittees 
and  committees  can  coordinate  their  respective  documentation  of 
these  hearings  so  that  when  we  have  a  product  that  comes  out  it 
will  resolve  the  problems  that  Senator  Kennedy  and  others  are 
considering  in  this  area. 

Thank  you.  That  is  all  I  have,  Mr.  Chairman. 

Senator  Kennedy.  Planning  legislation  is  pending  before  my 
Health  Subcommittee,  but  it  is  not  one  unrelated  to  the  problems 
that  we  are  dealing  with  here. 

But  quality  control — the  PSRO — legislation  is  pending  before 
the  Finance  Committee.  Given  the  kinds  of  problems  that  we  are 
facing  today,  we  should  be  considering  the  reorganization  of  our 
own  institution,  the  Congress. 

Dr.  KiMMEY.  I  think  we  would  all  recognize  that  it  would  be  a 
lot  easier  to  deal  with  the  health  care  system  if  we  made  it  highly 
centralized  and  everything  flowed  from  one  point  as  other  countries 
have. 

But  I  don't  think  that  that  is  desirable.  On  the  other  hand,  I 
think  we  have  to  be  able  to  be  assured,  as  people  on  the  outside 
looking  into  these  bodies,  there  is  an  exchange  and  coordination 
accompanying  these  kinds  of  legislation. 

These  activities  are  all  interrelated,  and  I  think  there  is  a  danger 
in  proceeding,  of  leaving  some  rather  large  holes  in  the  process. 
That  was  the  point  toward  which  I  was  directing  my  comment. 

Senator  Ivennedy.  I  want  to  thank  you  for  coming.  I  hope  you 
will  extend  my  warm  wishes  to  your  Governor. 

Dr.  Kimmey.  I  certainly  will. 

Senator  Kennedy.  We  are  long  time  friends. 

The  subcommittee  stands  in  recess. 

[Whereupon,  at  12:25  p.m.,  the  subcommittee  adjourned  subject 
to  the  call  of  the  chair.] 

[The  following  was  received  for  the  record.  Testimony  resumes  on 
p.  1687.] 

MATERIAL  RELATING  TO  THE  TESTIMONY  OF  JAMES  R.  KIMMEY 

Exhibit  1. — Dr.  Kimmey's  Prepared  Statement 

Statement  of  James  R.  Kimmet,  M.D.,  Secbetabt,  Health  Policy  Council, 

State  of  Wisconsin 

Mr.  chairman  and  members  of  the  committee,  I  am  Doctor  James  R.  Kimmey 
of  Madison,  Wisconsin,  Secretary  of  the  Health  Policy  Council  of  the  State 
■of  Wisconsin,  and  Administrator  of  the  state's  Division  of  Health  Policy  and 
Planning.  I  am  pleased  to  appear  here  today  at  the  invitation  of  the  Committee 
to  discuss  both  generally  and  specifically  some  personal  and  organizational 
experiences  which  relate  to  the  Committee's  theme,  competition  in  the  health 
services  market.  My  longstanding  interest  in  the  problem  of  health  services 
organization,  planning,  resource  allocation,  and  regulation  stems  from  a  series 
of  professional  assignments  in  government  and  the  private  sector  which  are 
summarized  in  the  resume  appended  to  this  testimony  at  the  request  of  the 
Committee. 

The  Committee  is  to  be  commended  for  scheduling  this  opportunity  for  open 
discussion  of  the  controversial  issue  of  the  medical  marketplace,  its  present 
role,  and  the  most  effective  means  to  assure  that  it  responds  to  the  legitimate 
demands  of  consumers.  The  Congress  has  under  active  consideration  at  this 
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time  the  most  significant  health  and  health-related  legislation  in  our  nation's 
history.  This  Congress  can,  if  it  chooses  to  act,  restructure  completely  the 
nation's  approaches  to  the  planning,  organization,  financing,  and  regulation  of 
the  health  services  that  so  many  have  declared  to  be  a  "right"  of  the  American 
citizen.  I  am  sure  that  members  of  these  bodies  are  aware,  as  those  of  us 
outside  Washington  are,  of  the  danger  of  provoking  new  crises  through  poorly- 
developed  or  incomplete  solutions  to  current  crises.  The  variety  of  bills  currently 
under  consideration  reflect  the  fragmentation  of  the  health  services  industry 
itself.  National  health  insurance,  revisions  of  health  planning  and  resource 
allocation  legislation,  development  of  new  regulatory  initiatives,  redirection  of 
manpower  activities  of  the  federal  government — all  are  embodied  in  separate 
proposals  and  many  are  considered  by  different  committees  of  the  Congress. 
■Since  the  proponents  and  opponents  in  each  of  the  areas  come  before  the 
<3ongress  to  air  their  specific  views  on  one  fragment  of  the  total  picture,  some 
pervasive  underlying  political,  philosophical,  and  organizational  problems  may 
fail  to  achieve  adequate  consideration  in  the  context  of  hearings  on  specific 
bills.  Thus,  I  welcome  an  opportunity  to  discuss  more  generic  issues  in  the 
forum  provided  by  this  Committee.  I  hope  that  this  series  of  hearings  will  be 
noted  nad  reflected  upon  in  the  process  of  developing  more  specific  program- 
oriented  legislation  in  other  settings. 

In  the  invitation  to  appear  here  today,  the  chairman  outlined  a  very  compre- 
hensive set  of  concerns  which  have  motivated  this  inquiry.  In  this  presentation, 
I  will  attemptto  respond  to  these  concerns  both  generally,  from  the  perspective 
of  personal  professional  and  academic  interests  in  the  field,  and  specifically, 
from  the  perspective  of  experiences  in  Wisconsin  in  the  past  three  years. 

THE   HEALTH    CAKE    MAEKETPLACE 

The  marketplace  in  which  health  care  is  delivered  in  the  United  States 
defies  categorization  in  conventional  economic  terms.  On  the  one  hand,  there 
are  clearly  many  theoretically  independent  individual  and  institutional  providers 
of  health  care  services  in  the  system.  At  the  same  time,  there  are  many 
potential  purchasers  who  desire  or  require  the  "product"  traded  in  this  particular 
marketplace.  Thus  the  basis  building  blocks  of  a  competitive  market  model  are 
present  in  the  health  services  industry.  Yet  in  practice,  the  unique  economic 
and  social  role  of  the  physician ;  the  political  and  social  behavior  of  organized 
physicians ;  the  formal  and  informal  economic  integration  of  all  non-consumer 
elements ;  and  the  relative  lack  of  patient/consumer  effectiveness  in  influencing 
economic  events  contribute  to  a  system  that  is  at  best  noncompetitive  and  at 
worst  monopolistic. 

AT   THE   CENTER — THE   PHYSICIAN 

The  central  figure  in  any  consideration  of  the  medical  marketplace  as  it 
exists  in  the  United  States  is  of  necessity  the  physician,  individually  and 
collectively.  The  structure  for  health  services  delivery  represents  and  reflects 
his  philosophy,  his  desires,  and  his  needs. 

The  imique  position  of  the  physician  in  our  system  carries  with  it,  I  believe, 
the  major  responsibility  for  the  increasing  cost  of  medical  care.  Although 
organized  medical  groups  are  fond  of  pointing  to  the  fact  that  only  20  per  cent 
of  the  increase  in  such  costs  can  be  attributed  to  physician  fees,  the  physician 
controls — either  directly  or  indirectly — the  majority  of  the  cost  items  in  medical 
care.  His  individual  prescribing  patterns,  utilization  habits,  demands  for 
services  and  facilities,  and  referral  patterns  have  a  direct  incremental  effect  on 
total  health  care  costs. 

Item.— The  prescription  drug  industry  spent  an  estimated  $1  billion  on 
physician-directed  advertising  in  1972.  In  the  main,  these  campaigns  were 
directed  at  influencing  the  physician  to  prescribe  a  company's  brand  name  drug 
in  preference  to  the  same  drug  under  its  generic  name,  or  another  company's 
version  under  its  brand  name.  The  cost  consequences  of  these  decisions  have 
been  well  documented  in  other  hearings  and  the  literature. 

Item. — In  planning  to  rebuild,  a  community  hospital  includes  obstetrical  and 
pediatric  facilities  despite  the  fact  that  the  census  in  its  current  facilities  is 
less  than  40  percent  of  capacity  and  the  fact  that  another  institution  in  the 
•community  provides  the  same  services  with  equally  poor  utilization.  The 
inclusion  of  these  unnecessary  beds  and  services — which  end  up  being  amortized 
in  the  patient's  bill — is  justifled  because  "it  is  more  convenient  for  the  doctors" 
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and  "the  doctors  will  admit  preferentially  to  the  other  hospital  if  we  don't 
have  a  full  range  of  services".  Financially,  these  departments  are  operating  at 
a  loss,  but  in  marketing  trems  they  are  "loss  leaders"  designed  to  attract 
and/or  retain  the  physician's  favor  for  the  institution. 

Item. — In  a  populous  Wisconsin  county,  two  insurance  carriers  who  wish 
to  write  a  prepayment  HMO  plan  for  the  largest  employer  in  the  county  are 
competing  for  the  endorsement  of  the  county's  organized  physicians.  The 
patient's  range  of  choice  and  the  breadth  of  services  he  may  be  offered  under 
the  prepaid  plan  will  be  affected  by  the  selection  made  by  organized  physicians. 

THE  PHYSICIAN   AS  "CONSUMER" 

From  these  few  rudimentary  examples,  I  would  suggest  that  competition 
does  indeed  exist  in  the  medical  market  place,  but  that  the  patient  is  not  the 
"consumer"  in  an  economic  sense.  His  choices,  tastes,  and  decision-making 
ability  over  the  allocation  of  his  resources  is  vested  in  the  physician  as  a 
"surrogate  consumer".  To  the  extent  that  competition  exists,  it  is  comi>etition 
for  his  purchasing  power  as  the  patient's  "agent".  In  order  for  this  tyi>e  of 
system  to  act  in  the  public's  interest,  it  must  be  assumed  that  the  physician 
weighs  the  economic  consequences  of  his  decisions  in  the  consumer's  behalf  as 
carefully  as  would  the  consumer.  That  this  is  not  the  case  has  been  amply 
demonstrated  in  studies  of  phy.sician's  prescribing  practices,  by  studies  of 
facility  utilization,  and  by  studies  of  referral  practices. 

The  effects  of  this  comi>etitive  model  on  costs  are  direct  and  easily  identified. 
The  effects  on  quality  are  more  subtle,  and  are  probably  most  easily  identified 
in  the  area  of  excess  capacity  for  highly  technical  services  in  the  institutional 
setting.  In  this  field,  where  an  institution  may  create  an  unneeded  capacity  for 
cardiac  surgery,  renal  dialysis  and  transplantation,  or  high  voltage  x-ray 
therapy,  there  is  an  economic  cost  of  duplication  but  also,  more  significantly, 
a  quality  effect  of  under-untilization.  The  highly  technical  procedures  of 
modern  medicine  require  the  skills  of  a  number  of  professional  and  technical 
personnel  who  ca  nonly  maintain  the  highest  degree  of  competence  through 
constant  utilization  of  these  skills.  The  quality  of  procedures,  in  terms  of 
outcome  for  the  patient,  varies  tremendously  with  volume  in  many  of  these 
highly  technical  areas.  Thus  institutional  efforts  to  enhance  prestige  and 
attract  phy.sicians  through  providing  services  in  excess  of  the  community's 
ability  to  utilize  such  services  establish  a  situation  which  increases  the  risks 
of  an  untoward  outcome  for  the  individual  patient. 

THE  physician's  SOCIAL  ROLE 

One  cannot  leave  a  consideration  of  the  physician's  economic  role  in  the 
health  care  delivery  system  without  some  mention  of  the  social  role  of  the 
American  physician.  This  role  is  of  significance  in  considering  the  economic 
behavior  of  the  health  care  system  because  it  has  contributed  to  the  effectiveness 
of  physicians,  individually  and  collectively,  in  delaying  or  defeating  changes 
in  the  system's  status  quo.  Americans  respect  doctors.  No  profession  is  more 
highly  regarded  when  compared  to  others  than  is  medicine,  and  no  individual 
is  more  trusted  in  our  society  than  is  the  physician.  The  interaction  of  the 
physician  and  the  patient  at  the  one-to-one  level  is  still  surrounded  by  an 
almost  mystical  quality  in  the  eyes  of  many  patients.  Though  disaffection  with 
one's  individual  physician  is  reflected  in  a  rise  in  malpractice  suits  and  judg- 
ments, the  vast  majority  of  individuals  are  satisfied  with  the  outcome  of  their 
medical  care.  The  assumption  by  the  individual  patient  that  his  physician 
is  highly  competent,  and  appropriately  concerned  with  his  specific  health  care 
problem,  is  a  valid  one  in  the  majority  of  cases.  The  further  assumption, 
however,  that  knowledge  and  skill  in  dealing  effectively  with  health  problems  of 
individuals  can  be  transferred  to  the  complex  social,  economic,  and  political 
problems  of  the  health  segment  of  the  greater  society  is  not  valid.  And  yet 
this  assumption  appears  to  me  to  have  governed  the  behavior  of  legislative 
bodies  at  the  state  and  national  level  in  dealing  with  issues  of  organization 
and  fiancing  of  health  care  throughout  the  nation's  history.  The  pervasive 
influence  of  the  medical  lobby  in  relation  to  national  health  insurance  are  too 
well  known  here.  Fuurther,  this  assumption  is — in  my  view — an  important 
factor   in   the   lack    of   a   public   groundswell   of  support   for  any   significant 
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change  in  the  health  system  as  a  whole.  The  physician  is  an  opinion  leader 
in  his  community  in  health  affairs.  While  the  public's  representatives  may  be 
increasingly  skeptical  of  organized  medical  groups,  the  individual  is  still 
strongly  svpayed  by  the  pronouncements  of  his  personal  physician,  or  from 
other  physicians  known  and  respected  in  his  community.  Thus,  medicine  has 
been  able  and  continues  to  be  able  to  exert  a  powerful  influence  for  mainte- 
nance of  the  status  quo  in  virtually  every  aspect  of  the  health  system  in 
America. 

THE     MOTIVATION?     NOT     MONEY 

Finally,  what  motivates  the  physician's  behavior  on  the  center  stage  of  health 
care  in  America?  I  for  one,  perhaps  betraying  my  training,  do  not  feel  that 
financial  gain  is  the  most  significant  motivating  factor.  I  would  suggest  that 
the  majority  of  physicians  are  motivated  to  enter  this  career,  and  to  their 
continuing  practice,  by  real  concern  with  the  disease  and  conditions  which 
afflict  their  patients,  and  by  their  confidence  that  they  are  uniquely  equipped 
to  deal  with  these  problems  in  the  patient's  interest.  The  medical  education 
and  training  systems  in  this  country  are  geared  to  developing  high  levels  of 
tecluiioal  competence.  Perhaps  more  important,  they  stre.ss  confidence  on  the 
part  of  the  individual  physician  in  those  techniques  and  in  his  ability  to  apply 
them.  When  we  view  the  motivation  of  physicians,  or  physician  organzations, 
in  dealing  with  the  social  aspects  of  their  craft,  we  must  view  it  against  the 
efforts  of  drug  companies  to  convince  them  how  critical  their  individual 
decisions  on  medications  are ;  the  efforts  of  hospitals  to  attract  them,  even  at 
the  cost  of  inappropriate  investments ;  the  effect  of  an  educaional  system  that 
emphasizes  individual  ability  and  independence  of  thought ;  and  a  society  that 
accords  them  the  highest  possible  prestige.  The  effect  of  these  pressures  on  an 
individual  should  surprise  no  one.  Physicians  are  convinced  that  their  experi- 
ences in  dealing  with  the  individual  patient  and  the  economic  problems  of 
individual  practice  can  be  tran.slated  to  the  larger  social  system.  They  are 
convinced,  just  as  their  knowledge  supercedes  the  non-physician's  knowledge 
in  the  individual  case,  so  their  collective  knowledge  supercedes  other's  knowl- 
edge at  the  societal  level.  In  short,  I  believe  their  actions  are  motivated  not 
by  avarice  but  by  arrogance. 

OHGANIZED    MEDICINE  v 

The  behavior  of  organized  medicine  can  be  traced  to  the  same  attitudinal 
determinents  as  that  of  the  typical  individual  in  the  field.  Convinced  as  an 
organization  of  rightness  of  their  viewpoint,  and  its  utility  for  society  as  a 
whole,  organized  medicine  has  a  dreary  record  of  opposition  to  reform  of 
any  aspect  of  the  health  care  field.  This  is  true  whether  the  impetus  for  this 
reform  arises  in  government  or  in  the  private  sector.  The  general  reaction  of 
the  American  Medical  Association  to  reforms  has  been  initial  opposition, 
followed  by  the  proposal  of  alternatives  involving  minimal  change  in  the 
status  quo,  followed  by  compromise  that  maximizes,  to  the  extent  possible, 
the  traditional  values  of  individual  responsibility,  fee  for  service  practice,  and 
laissez  faire  economics  in  health  care.  This  model  can  be  applied  equally  well 
to  organized  medicine's  reaction  to  the  organization  of  the  first  nonprofit 
prepayment  pans  (or  the  Blues)  ;  to  the  development  of  prepaid  group 
practice ;  to  the  proposal  of  medicare  and  medicaid ;  and  to  the  proposal  for 
professional  standards  review  organizations. 

It  should  surprise  no  one  that  organized  medicine  acts  in  a  way  that 
promotes  the  .self  interest  of  physicians,  be  it  philosophical  or  economic. 
That  the  organization  insists  on  clothing  its  pursuit  of  self-interest  in  pious 
platitudes  proporting  to  reflect  a  societal  interest  is  unforunate.  It  would  be 
uncharacteristic  however,  given  the  physician's  self  image,  for  it  to  be  other- 
wise. Viewed  purely  as  a  trade  association,  the  AMA  has  had  remarkable 
success  in  the  political  and  social  arena.  Viewed  from  that  perspective,  the 
organization  has  a  degree  of  social  utility  since  it  reflects  the  collective  views 
of  a  vital  segment  of  the  health  care  system.  Unfortunately,  neither  the 
physicians  themselves  nor  the  public  view  the  AMA  as  an  analog  of  the 
Pharmaceutical  Manufacturers  Association  or  the  other  trade  associations, 
nor  is  there  an  effective  organized  voice  for  alternative  viewpoints. 
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There  are  many  who  feel  that  organized  medicine  has  recently  modified 
its  views  on  issues  such  as  group  practice,  and  national  health  insurance. 
Whether  this  represents  a  change  in  views  or  a  change  in  tactics  would  in 
itself  make  a  subject  for  lengthly  discussion.  The  basic  attitude  would  still 
seem  to  be  "doctor  knows  best"  whether  the  patient  is  one  or  two  hundred 
million. 

THE  INSTITUTIONAL  PROVIDERS 

I  suspect  relatively  little  need  be  said  here  about  the  corporate  forms  of 
hospital  organization  in  the  United  States.  The  vast  majority  are  non-profit 
associations,  either  community-based  or  chuurch-based,  while  a  relatively 
small  portion  are  proprietary  institutions.  Hospital  expense  is  the  largest 
single  component  of  health  care  costs  and  is  increasing  at  an  alarming  rate. 
A  number  of  factors,  including  the  reimbursement  policies  of  insurance 
companies,  have  conspired  to  contribute  to  the  generally  recognized  lack  of 
effective  management  and  fiscal  controls  in  the  hospital  industry.  As  com- 
munity institutions  often  dependent  on  community  charitable  support  for 
a  part  of  their  budgets,  the  hospitals  have  been  justly  accused  of  planning 
services  and  facilities  from  the  perspective  of  "keeping  up  with  the  Jones" 
rather  than  the  perspective  of  meeting  the  community's  needs.  The  catalog 
of  stories  of  unnecessary  and  expensive  duplication  of  services  and  facilities, 
with  consequent  low  level  utilization  and  questionable  quality,  is  well  known 
both  inside  and  outside  the  field. 

The  hospital's  position  is  probably  the  least  enviable  among  the  many 
components  of  the  health  care  industry  in  America  today.  The  burden  of 
excessive  cost  increases,  duplication,  and  management  inefficiency  rests  heavily 
upon  institutions  which  are  dependent  for  their  major  "raw  material" — 
patients — upon  a  "supplier" — the  physician — to  whom  they  can  offer  little 
or  nothing  in  terms  of  financial  motivation  and  over  whom  they  have  virtually 
no  control.  The  professional  activities  within  the  institution  are  generally 
controlled  by  the  medical  staff  organization,  which  is  in  turn  made  up  of 
those  whose  activities  it  controls.  In  the  average  institution,  the  influence  of 
the  medical  staff  organization  goes  far  beyond  purely  professional  concerns 
and  may  be  heavily  involved  in  service,  equipment,  and  facility  decisions 
which  management  finds  economically  unsound  but  which  It  cannot  turn 
aside  less  the  affected  members  of  the  medical  staff  turn  elsewhere.  On  the 
other  side,  the  hospitals  are  under  increasing  pressure  from  the  insurers. 
whose  late  blooming  concern  with  health  care  costs  squeezes  management 
which  tries  to  respond  to  the  legitimate  demands  of  employees,  suppliers, 
clintele,  and  medical  staff. 

Nor  do  hospitals  fare  as  well  as  physicians  in  terms  of  consumer  satisfaction. 
The  hospital  bears  the  brunt  or  the  public's  ire  around  issues  of  waiting  time, 
quality  of  service,  and  costs.  To  charges  of  less  than  effective  management 
practices,  they  are  also  products  of  the  forces  that  influence  a  system  rather 
than  the  major  cause. 

AND  FINALLY,  THE  THIRD  PARTY 

The  other  major  element  in  the  health  care  marketplace  is  the  "ubiquitous 
third  party"  of  Somers  and  Somers.  Again,  a  lengthy  discussion  of  the  varieties 
of  health  insurance  coverage  available  would  probably  serve  no  purpose. 
By  the  same  token,  members  of  the  Committee  are  familiar  with  the  problems 
of  deceptive  selling  practices,  confusing  wording  of  policies,  gaps  in  coverage, 
and  extraordinary  administrative  costs  which  plague  this  segment  of  the 
insurance  industry  as  they  do  others.  In  the  context  of  today's  discussion — 
the  interrelationship  among  elements  of  the  health  structure  in  the  United 
States,  it  is  probably  sufficient  to  note  that  the  largest  single  system  of  hospital 
insurance,  the  Blue  Cross  system,  grew  up  as  an  adjunct  to,  and  up  until  two 
years  ago  had  corporate  connections  with,  the  American  Hospital  Association, 
trade  association  for  the  hospital  industry.  The  largest  insurer  of  professional 
expenses,  the  Blue  Shield  organizations,  have  clo.se  ties  with  organized 
medicine.  The  Blue  Cross  plans,  reimbursing  on  a  cost  plus  basis,  and  the  Blue 
Shield  plans,  reimbursing  on  a  usual  and  customary  fee  basis  have  exercised 
little  leadership  until  recently  in  efforts  to  contain  the  rate  of  increase  of 
health  care  costs.  Indeed,  the  inflationary  effect  of  retrospective  reimburse- 
ment of  hospitals  and  of  payment  of  physicians  according  to  a  fee  schedule 
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designed   by   and   for  physicians  without  public  participation   has  been   well 
documented  by  other  observers  of  this  field. 

SUMMABT 

Although  the  elements  for  a  market  place  in  health  services  exists  in  the 
United  States,  a  combination  of  philosophies,  attitudes,  traditions,  legal 
restraints,  and  institutional  practices  is  so  entrenched  as  to  have  assured  that 
such  a  marlietplace  has  never  functioned.  In  the  context  of  this  Committee's 
deliberations,  one  must  ask  the  question  as  to  whether  this  system,  with  its 
central  focus  on  the  physician  and  the  high  degree  of  interrelationship  on 
governance  of  the  elements  of  the  system  has  behaved  in  the  fashion  of  a 
monopoly.  I  believe  the  answer  is  a  qualified  yes.  There  is  no  sinister  cartel, 
no  small  group  of  individuals  with  broad  control  reaping  financial  gain  from 
munipulation  of  this  market.  The  system  is  being  manipulated  by  the  central 
figure,  the  physician,  not  for  financial  gain  but  from  a  deeply  held  philosophical 
commitment  to  a  single  approach  to  the  broad  problem  of  delivering  quality 
health  services  to  individuals.  If  one  accepts  the  idea  put  forward  of  the 
physician  as  the  "consumer"  in  an  economic  sense,  then  the  abnormal  economic 
position  of  the  patient  can  be  more  clearly  appreciated.  The  patient  is  isolated, 
both  from  the  decisions  which  have  economic  impact  in  the  system  and  from 
the  direct  consequences  of  his  surrogates'  decision  making.  The  average 
patient  with  the  average  problem  and  the  average  insurance  coverage  is 
insulated  from  the  direct  costs  of  illness — particularly  if  he  is  cared  for  as 
an  inpatient.  The  risk-sharing  nature  of  the  insurance  process  exposes  the 
individual,  through  premium  increases,  to  only  a  portion  of  the  actual  cost 
impact  of  his  utilization  of  the  system.  Further,  in  the  average  employee  plan 
the  impact  on  the  individual  is  lessened  still  further  because  the  employer 
carries  a  share  of  the  increased  premium  costs.  The  desirable  spreading  of 
risk  inherent  in  the  insurance  mechanism  has  lead  to  a  diffusion  of  respon- 
sibility for,  and  impact  of,  economic  decisions  related  to  health  care.  That  is 
undesirable  and  highly  damaging. 

THE  ROLE  OF  PLANNING 

The  lack  of  effective  competition  in  the  hospital  industry,  the  problems 
posed  by  retrospective  reimbursement,  the  insensitivity  of  physicians  to  the 
economic  consequences  of  their  acts  on  behalf  of  patients — each  of  these  has 
been  identified  and  expounded  by  others  for  many  years.  Characteristically, 
perhaps,  the  initial  response  on  the  part  of  the  system  was  to  launch  "health 
planning"  efforts  in  communities.  These  were  supposed  to  bring  about  greater 
rationality  in  the  development  and  distribution  of  facilities  and  services. 

The  motivations  of  the  early  health  planning  efforts  have  been  impugned 
as  another  form  of  protectionist  behavior  on  the  part  of  institutions.  True,  the 
early  effort.^  directed  mainly  at  hospital  planning,  were  characterised  by 
leadership  drawn  from  hospital  interests  and  community  power  structure, 
and  in  some  cases  could  be  viewed  as  forums  for  "dividing  a  territory".  This 
was  most  emphatically  not  true  of  all  the  facilities  planning  bodies  that 
developed  in  the  40's  and  50's  and  a  number  of  these  voluntary  agencies 
through  "jawboning"  were  able  to  exert  considerable  influence  on  their 
community's  health  structure. 

The  Partnership  for  Health  Act  of  1966  (P.L.  89-749)  not  only  provided 
additional  support  for  the  development  of  health  planning  agencies  at  the 
state  and  area  level,  but  required  broadening  of  the  participation  in  the 
process  by  non-provider  elements.  Critics  of  the  agencies  which  have  developed 
in  the  intervening  seven  years,  particularly  of  the  non-governmental  areawides, 
feel  that  provider  domination  has  continued.  This  is  undoubtedly  true  in  many 
areas  of  the  country,  but  emphatically  not  true  in  the  State  of  Wisconsin.  In 
Wisconsin,  eight  voluntary  nonprofit  areawide  health  planning  agencies  have 
developed.  These  agencies  have  a  relatively  low  level  of  provider  financial 
input,  and  have  been  surprisingly  successful  in  attracting  local  governmental 
funding  for  their  planning  efforts.  Con.sumers  and  local  governmental  officials 
are  in  the  majority  on  their  governing  boards  and  have  been  prominent  in 
their  leadership. 

Despite  such  bright  spots,  the  comprehensive  health  planning  movement  has 
felt    the    limitations    of    moral    suasion    and    rational    technical    planning   as 
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devices  for  securing  implementation  of  their  plans.  This  has  led  to  a  great 
deal  of  debates  concerning  the  future  roles  of  health  planning,  resource 
allocation,  and  regulation  as  activities  promoted  and  supported  by  the  federal 
government.  Bills  currentl.v  under  consideration  in  both  houses  would  expand 
the  authority  of  substate  planning  bodies  in  planning  and  resource  allocation, 
and  in  addition  would  give  them  a  major  role  in  state-based  regulatory 
programs  as  well. 

Although  the  matter  of  structure  and  functions  of  health  planning  will  be 
decided  in  other  committees  of  the  Congress,  they  are  directly  relevant  to 
this  Committee's  concern  with  the  development  of  a  more  responsive  health 
services  industry.  If  the  ultimate  course  of  national  policy  is  toward  an 
attempt  to  improve  marliet  functioning,  the  planning  function  can  provide 
an  important  "non-vested"  set  of  guidelines  for  the  providers  in  the  market- 
place to  use  in  their  institutional  plaiuiing.  If  the  policy  moves,  as  it  appears 
to  be,  toward  an  increasingly  regulatory  model,  plans  will  represent  a 
critical  element  for  regulatory  decisionmaking.  A  valid  criticism  of  existing 
public  utility  regulation  is  the  lack  of  emphasis  on  planning  independent  of 
that  carried  out  by  the  regulated  utilities.  Under  such  circumstance,  the 
regulator  can,  and  often  does  become  a  captive  of  the  regulative  industry.  In 
the  health  field,  the  existence  of  a  planning  network  of  state  and  area 
agencies  provides  an  alternative  source  of  data  and  guides  for  the  regulators. 
It  should  be  retained  and  fostered  in  future  policy  decisions  as  a  method  of 
I)rotection  against  industry  domination. 

MARKET     I.MPUOVK.MEXT    OH     UEGl'L.\TI(»N  ? 

Tlie  core  of  your  concern,  and  of  the  concern  of  most  who  are  actively 
engaged  in  attempts  to  chart  the  future  cour.se  of  health  services  in  the 
country  is  the  is.sue  of  the  roles  of  market  forces  versus  regulation  in  shaping 
that  cour.se.  Perhaps  no  health  policy  subject  evokes  as  universal  political 
concern  as  health  services  regulation  and  the  many  questions  surrounding  it. 
The  federal  government  has — through  Social  Security  Act  requirements  re- 
lating to  Professional  Standards  Review  Organizations  and  to  reiml)ursement 
of  capital  expenditures — entered  the  field  in  a  narrow  and  highly  selective 
fashion.  State  governments  have  embraced  some  tools  of  regulation  .such  as 
certificate  of  need,  widely,  and  many  states  are  con.sidering  even  broader 
applications  of  the  tools  of  "public  interest  regulation"  or  "the  public  utility 
model"  to  health  care.  Against  the  increasingly  successful  exponents  of 
substantial  governmental  regulatory  autliority  are  arrayed  a  number  of 
opponents  of  varying  motivation  and  philosophy.  There  remains  a  small 
(and  dwindling)  group  who  feel  that  a  total  "laissez  faire"  approach  to 
health  services  delivery  is  the  only  approach  consistent  with  American  ideals 
and  practices.  A  much  larger  group — mostly  fallen-away  "laissez  faire" 
advocates — feels  that  self  regulation  by  the  health  providers — both  individual 
and  institutional — is  in.sufficient  to  answer  the  growing  public  and  political 
concern  with  costs,  maldistribution,  and  monopolistic  practices  in  the  health 
care  industry.  A  third  category  of  opponents  to  the  regulatory  approach  are 
those  who  press  the  case  for  "a  market  solution"  to  the  system's  admitted 
problems.  The  song  of  the  market  theorist  is  sweet  indeed.  It  touchs  on  many 
positives  of  American  thought  and  tradition  such  as  "competition",  "consumer 
choice",  "freedom  to  innovate",  and  "incentives  for  efficiency".  It  decries  .such 
negatively  loaded  concepts  as  "bureaucracy",  "cartels",  "economic  protec- 
tionism", and  "excessive  industry  influence".  It  is  difficult  in  the  extreme  to 
argue  with  the  market  theorists'  goals  or  with  the  rationality  of  their 
argument — once  the  conditions  they  themselves  have  set  for  an  effective 
market  solution  are  met,  if  indeed  they  can  be  met  at  all.  Thus  I  would 
agree  that : 

//  a  comprehensive  and  fully-funded  health  plan  were  adopted  for  the 
poor  r though  I  prefer  it  be  for  all  people),  and 

If  the  mechanism  for  reimbur.sing  practitioner  and  institutional  costs  on 
the  part  of  the  third  party  payers  were  altered  towards  a  pro.spective  model, 
and 

If  health  maintenance  organizations  became  a  generally  available  alternative 
to  the  population,  and 
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If  advertising  and  other  mechanisms  for  acquainting  the  public  with  the 
advantages  of  various  organizational  arrangements  were  to  become  a  general 
phenomenon  .  .  . 

...  a  market  situation  would  exist  with  the  potential  for  decreasing  costs, 
improving  allocations,  and  otherwise  redressing  the  imbalances  characteristic 
of  the  current  health  care  delivery  system.  Yet,  as  one  engaged  in  the  political 
side  of  health  care  organization  and  delivery,  I  find  these  are  big  "IFS", 
indeed. 

First,  the  financing  issue.  All  indications  to  those  of  us  who  are'  outside 
Washington — and  to  those  who  make  their  living  explaining  to  us  what  is 
happening  here — suggest  that  some  form  of  national  health  insurance  will  be 
enacted  in  the  relatively  near  future.  "Some  form  of  national  health  insurance"' 
may  or  may  not  support  the  development  of  the  market  theorists'  model.  Those 
proposals  which  deal  with  catastrophic  coverage,  and  federalization  of  medicaid 
without  guaranteeing  basic  coverage,  for  example,  would  exacerbate  the 
problems.  Of  the  plans  whicli  seem  most  likely  to  be  enacted,  in  whole  or  in 
part,  however,  the  requirement  for  increased  equity  in  funding  would  be 
metfi  and  might  support  a  market  solution. 

The  second  of  the  major  conditions,  establislinient  of  prospective  reimburse- 
ment, will  also  be  heavily  dependent  on  the  form  and  structure  of  a  national 
health  insurance  package.  Again,  the  climate  here  in  Washington  seems  to- 
favor  prospective  reimbursement  as  a  feature  of  national  health  insurance. 
It  seems  safe  to  assume  that  this  precondition  will  be  met. 

The  third  requirement  for  the  market  solution,  general  availability  of 
health  maintenance  organizations  as  an  alternative  for  the  population,  i? 
much  more  difficult  to  meet.  Given  that  the  federal  government  is  now 
actively  promoting  the  development  of  health  maintenance  organization,  and 
assuming  that  the  form  of  national  health  insurance  enacted  will  give  impetus 
to  the  HMO  movement,  there  still  remains  substantial  question  as  to  whether 
HMO's  as  they  are  currently  developing,  will  be  truely  competitive  or  will 
be  co-opted  by  hospitals  and  medical  societies  as  a  method  for  giving  the 
appearance  of  change  without  real  change  in  the  cuurrent  system.  The 
utility  of  HMO  development  as  an  element  in  establishing  a  market-oriented 
health  system  will  l)e  directly  proportional  to  the  degree  to  which  it  provides 
a  real  alternative  to  the  individual  fee-for-service/private  health  insurance 
system.  In  passing  the  current  HMO  legislation,  Congress  has  recognized  the 
many  restraints  placed  on  such  developments  in  the  past  through  the  efforts 
of  organized  medicine,  and  struck  some  of  them  down.  In  adopting  an  ex- 
tremely broad  definition  for  the  structure  of  the  health  maintenance  organiza- 
tion, however.  Congress  may  have  erred  if  their  goal  was  to  provide  competition. 
The  closed  panel  prepaid  group  medical  practice,  whether  nonprofit  or  for- 
profit,  is  a  true  competitive  alternative  to  the  present  system.  Loosely  organized 
medical  society  sponsored  "foundations"  now  qualify  as  HMO's,  but  are  not  a 
truly  competitive  alternative.  There  appears  to  be  a  strong  commitment  on  the 
part  of  the  present  administration,  reflected  in  its  regulations,  that  the  broadest 
possible  number  of  structural  entities  shall  qualify  as  HMO's.  Since  this  would 
mean  that  the  hospital  in  a  single  hospital  community  could  establish  the 
HMO,  underwrite  its  HMO  losses  from  gains  in  other  areas  of  hospital  opera- 
tion, and  thus  gain  monopoly  control  of  a  significant  portion  of  the  priraar.v 
care  in  the  community,  one  questions  whether  it  contributes  to  establishing- 
any  kind  of  market  freedom.  By  the  same  token,  the  foundation  approach  is; 
clearly  an  anticompetitive  device.  Organized  medicine  admits  it  was  estab- 
lished initially  in  California  because  of  the  threat  of  closed-panel  prepaid" 
practice.  An  HMO  organized  by  a  county  society,  consisting  of  a  loo.se  structirre 
of  physician  providers  who  are  working  both  in  the  prepaid  and  fee-for-servfce 
mode,  has  neither  the  quality  advantages  of  the  tightly  structured  closed  panel 
group,  nor  does  it  really  offer  a  competitive  option  to  the  present  system.  Ifr 
appears  at  this  time  that  the  eype  of  activities  proceeding  imder  the  HMO 
act  will  do  little  to  bring  us  closer  to  a  true  market  situation  in  health  care. 
Althnngh  Congress  had  the  opportunity  to  do  so,  they  cho.se  not  to  define 
HMO's  sufficienly  narrowl.v  to  assure  a  true  alternative.  This,  in  turn,  set 
the  stage  for  co-optation  of  the  HMO  concept  and  its  place  in  the  system 
bv  the  same  forces  which  have  controlled  the  system  all  along.  This  is  poten- 
tially one  of  the  most  powerful  forces  working  against  establishment  of  a 
marliet  alternative. 
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'  Finally,  we  come  to  the  question  of  consumer  information  or  "advertising". 
The  prohibition  on  advertising  by  physicians  is  a  hoary  principle  as  dearly 
ield  by  the  medical  profession  as  their  opposition  to  government.  It  is  un- 
■ethical,  both  in  the  code  of  ethics  of  the  American  Medical  Association  and 
in  the  medical  practice  codes  of  many  states  (now  set  aside  by  the  HMO  act) 
for  a  physician  to  advertise  his  services.  Organized  medicine  has  declared 
that  this  ethical  prohibition  on  advertising  extends  to  closed  panel  prepaid 
practice  as  well. 

Advertising,  particularly  at  times  of  open  enrollment,  is  an  essential  to 
effective  marketing  of  the  HMO  alternative  and  therefore  to  the  development 
of  the  market  theorists'  competitive  model.  It  is  an  important  factor  in  the 
American  competitive  marketplace.  Although  the  health  consumer  has  been 
denied  the  kinds  of  information  made  available  by  advertising  in  other  fields, 
the  possibility  of  health  advertising  should  not  be  uncritically  rejected.  Giving 
the  health  consumer  an  opportunity  to  make  errors  which  are  ba.sed  on 
meaningful  information,  and  understanding  may  ultimately  be  more  desirable 
than  denying  him  knowledge  of  whether  or  not  the  product  he  receives  has 
any  utility  or  quality.  I  would  not  advocate  advertising  health  services — 
whether  offered  by  HMO's  or  fee-for-service  providers — in  the  same  way  one 
merchandises  tires,  food,  liquor,  or  funerals.  On  the  other  hand,  doesn't  the 
consumer  have  a  right  to  more  information  than  he  currently  receives?  The 
recent  publication  of  a  guide  to  physicians  in  Prince  George's  County,  Maryland 
by  the  Health  Research  Group  .suggests  a  possible  alternative  means  to  provide 
the  consumer  with  information  on  the  providers  available  to  him,  thus  opening 
up  his  "freedom  of  choice". 

An  area  given  great  lip  service  but  little  resources  is  the  education  of  the 
public  in  health  affairs.  We  decry  the  uninformed  consumer  but  spend  rela- 
tively little  time,  effort,  or  money  to  make  him  better  informed.  Here  the 
efforts  of  former  Commissioner  Dennenbiuirg  in  Pennsylvania  have  demon- 
strated graphically  the  degree  to  which  the  public  absorbs  such  information 
when  it  is  available.  Clearly,  this  problem  will  have  to  be  faced  more  effectively 
if  the  patient  is  to  become  a  real  force  in  the  development  of  the  health  care 
system  and  if  the  desirable  aspects  of  the  market  approach  are  to  be  achieved. 

A  NEW  BALANCE 

The  unsettled  nature  of  the  issues  raised  here  appear  to  me  to  impose  an 
indefinite  lead  time  on  the  implementation  of  a  viable  market  solution  to  the 
health  care  problem.  The  establishment  of  the  conditions  necessary  for  a  market 
solution  would  require  sweeping  social  legislation  and  marked  shifts  in  the 
attitudes  of  both  providers  and  consumers.  These  cannot  be  accomplished  within 
an  acceptable  time  frame,  given  the  critical  nature  of  the  health  care  problem, 
if  indeed  they  ever  can  be.  On  the  other  hand,  regulation  of  the  elements  in  the 
system  has  been  suggested  as  a  method  for  dealing  with  its  inadequacies  in 
performance.  Regulation,  too,  would  require  massive  social  legislation  and 
sleeping  changes  in  public  and  provider  attitudes,  and  this  is  also  imlikely 
within  an  acceptable  time  frame.  It  seems  clear  that  we  are  now  searching 
for  a  new  balance  point  on  a  continuum,  one  end  of  which  is  total  laissez  faire 
and  the  other  total  governmental  regulation.  From  my  perspective,  the  one  end 
of  the  spectrum — total  laissez  faire — is  impossible  of  achievement ;  the  other 
end — total  governmental  regulation — would  be  undesirable  as  an  achievement. 
"Wliere,  then,  should  the  American  health  care  system  fall?  In  Wisconsin,  a 
considerable  effort  has  been  directed  toward  identifying  an  answer  to  this 
question. 

THE  HEALTH  PLANNING  AND  POLICY  TASK  FORCE 

In  early  1971,  Governor  Patrick  J.  Lucey  created  the  Wisconsin  Governor's 
Health  Planning  and  Policy  Task  Force  and  charged  the  group  with  examining 
the  health  care  delivery  system  in  the  state,  identifying  its  strengths  and 
•weaknesses,  and  proposing  new  structures  and  functions  to  remedy  any  de- 
ficiencies found.  A  concern  implicit  in  the  charge  to  the  Task  Force  was  the 
imminence  of  a  broader  federal  financing  program  in  health  care  and  the  effect 
that  might  have  on  the  health  delivery  system  in  Wisconsin. 

The  Task  Force  was  selected  from  the  general  public  and  state  officials,  and 
numbered  45  with  public  representatives  in  the  majority.  Membership  included 
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representatives  of  provider  groups — medicine,  dentistry,  nursing,  hospitals ; 
third  party  payers ;  legislators ;  state  administrators ;  and  the  general  public. 
This  Task  Force  and  its  staff  utilized  public  hearings,  special  studies,  inter- 
views, and  surveys  to  elicit  information  on  the  current  status  of  health  programs 
in  Wisconsin  as  well  as  a  variety  of  recommendations  for  needed  change. 

The  Task  Force  accumulated  thousands  of  pages  of  testimony  and  data  and 
produced  a  final  reiwrt  containing  125  recommendations  for  specific  actions  by 
both  governmental  and  private  sector  bodies.  These  ran  the  gamut  of  health 
concerns  in  contemporary  society.  It  would  like  to  concentrate  today  on  those 
recommendations  of  the  Task  Force  that  bear  directly  on  the  issue  of  develop- 
ment of  a  more  effective  and  efficient  liealth  delivery  system  for  a  state. 

THE  state's  EOLE 

Identifying  appropriate  roles  for  federal,  state,  and  local  governments  and 
for  the  public  and  private  sectors  in  the  health  care  system  was  a  major  Task 
Force  concern. 

The  health  care  system  is  changing.  The  changes  and  the  reasons  why  change 
Is  occurring  amount  to  a  crisis  in  health  care.  In  time  of  "crisis"  it  is  necessary 
that  the  government — including  state  government — assume  strong  leadership. 
■Governor  Lucey  recognized  this  when  he  established  the  Health  Planning  and 
Policy  Task  Force.  The  Task  Force  was  created  to  bring  together  state  govern- 
ment, private  providers  of  cars,  and  citizens  to  find  solutions  to  the  state's 
health  care  problems  and  to  define  the  proper  involvement  and  responsibility 
of  state  government  in  shaping  the  Wisconsin  health  care  system. 

Confusion  about  appropriate  roles  has  frustrated  discussion  about  health  care 
services.  It  has  a  number  of  sources : 

The  tendency  to  look  to  the  federal  government  for  solution  to  all  health 
care  problems,  many  of  which  are  cleai-ly  local  and  must  be  solved  locally. 

The  diffuse  and  uncoordinated  governmental  involvement  in  health  care, 
especially  the  limited  involvement  of  state  government. 

The  view  that  governmental  action,  other  than  the  provision  of  funds,  is 
inappropriate  "intervention"  into  private  enterprise. 

Most  people  now  consider  health  care  to  be  so  important  that  they  think  of 
it  as  a  right,  comparable  to  the  right  to  education.  At  present,  it  is  a  right 
which  some  people  cannot  exercise.  Government  is  becoming  involved  because 
it  has  a  responsibility  to  all  citizens.  The  private  sector  has  reacted  strongly 
to  this  involvement  as  a  violation  of  its  privacy  and  freedom  of  choice. 

In  the  past,  the  health  care  system  operated  with  limited  governmental 
involvement.  With  the  enactment  of  Medicare  and  Medicaid  and  other  more 
limited  fedoral  programs,  government  involvement  has  increased  and  is  chang- 
ing health  care.  In  many  ways,  these  federal  actions  have  precipitated  the 
health  care  "crisis".  On  the  other  hand,  it  is  clear  that  if  the  health  care  system 
is  not  fimctioning  adequately  for  all  citizens,  greater  governmental  involvement 
in  health  care  is  inevitable.  More  effective  and  responsible  government  involve- 
ment is  necessary. 

Health  care  reforms  will  require  money.  Better  management  to  increase 
efficiency  is  needed  as  well.  The  federal  government  has  the  money,  but  it 
lacks  the  authority  or  the  capability  to  manage  health  care.  The  state  has  the 
authority  to  manage  and  regulate  care,  but  it  lacks  the  money  required  to 
manage  sound  programs. 

The  state  has  constitutionally  derived  powers  to  mandate  services  and  to 
assure  their  quality.  The  federal  government  does  not  have  -these  powers,  but 
has  sought  to  mandate  and  regulate  services  indirectly  by  providing  funds  in 
return  for  the  performance  of  specific  activities  and  provision  of  specific  services. 

Tlie  federal  government,  however,  does  not  have  the  authority  to  force  its 
funds  on  those  who  do  not  wish  to  receive  them  at  the  state  or  local  level. 
The  wide  variation  in  the  Medicaid  program  among  states  is  an  example  of  the 
limits  of  federal  influence.  It  is  also  an  example  of  how  states  not  only  have 
failed  to  fulfill  their  responsibilities,  but  how  they  can  frustrate  federal  at- 
tempts to  make  health  care  more  equitably  available. 

There  can  be  little  question  that  for  the  foreseeable  future,  the  federal 
government,  through  its  control  of  public  funds,  will  establish  broad  national 
policies  and  goals  for  health  care.  Grants-in-aid  under  federal  programs  will 
address  national  priorities.  Federal  funds  will  also  be  required  for  programs 
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of  a  size  that  only  the  federal  government  can  feasibly  support  and  for  pro- 
grams that  are  national  in  scope  and  require  uniformity  in  their  operation. 
National  health  insurance  is  a  prime  example. 

State  government  must  play  an  essentially  different  role — a  role  of  manage- 
ment to  bring  order  and  direction  to  the  health  care  system  at  the  state  level. 
More  effective  state  management  is  needed  to  make  the  best  use  of  all  health 
care  funds — federal  and  state,  public  and  private.  To  make  the  health  care 
system  work  well,  state  management  must  achieve : 

A  clear  up-to-date  state  health  policy  and  plan. 

A  well-ordered  regulatory  function  which  provides  direction  to  providers  of 
care,  through  both  incentives  and  control. 

Means  to  mandate  necessary  services  and  prevent  the  development  of  un- 
necessary or  duplicate  services. 

Effective  use  of  federal  and  state  grant-in-aid  resources  to  assure  the  pro- 
vision of  srevices  in  a  publicly  accountable  manner  at  a  level  as  close  to  the 
citizens  and  their  needs  as  pos.sible. 

Effective  representation  of  state  needs  and  priorities  in  Washington. 

The  provision  of  adequate  technical  assistance  to  areawide  and  local  planning 
agencies  and  providers  to  enable  them  to  participate  in  the  formulation  of  state 
policy  and  to  make  best  use  of  all  resources  available  to  them. 

The  public  and  private  sectors  of  the  health  care  system  cannot  continue 
to  relate  to  each  other  as  they  have  in  the  past.  Limited  cooperation  with 
substantial  distrust  is  not  sufficient.  The  state  must  determine  which  of  its 
constitutional  responsibilities  can  be  properly  shared  with  the  private  sector. 

What  specific  roles  .should  the  private  sector  playV 

How  can  public  accountability  be  guaranteed  where  private  sector  involve- 
ment is  primary? 

Definition  and  supervision  of  the  appropriate  publicly  accountable  actions  of 
health  care  institutions,  professional  organizations,  and  private  providers  of 
care  is  a  function  of  health  care  regulation. 

Health  care  regulation  defined  this  way  logically  becomes  the  highest 
priority  for  state  action  for  a  number  of  reasons.  It  is  an  area  consistent 
with  state  constitutional  powers  and  authority.  It  is  recognized  by  many  pro- 
viders and  consumers  as  necessary.  It  is  the  most  important  arena  within  which 
to  work  out  the  appropriate  relationship  between  the  public  and  private  sectors- 

THE  STATE  AS  REGULATOR 

In  its  Final  Report,  the  Task  Force  stated  its  belief  that  the  state  government 
has  the  responsibility  to  exercise  authority  to  act  in  behalf  of  the  maintenance 
of  the  health  of  all  its  citizens.  The  Task  Force  further  felt  that  Wisconsin 
has  the  responsibility  and  the  authority  to  provide  means  to  fix  accountability 
including  but  not  limited  to :  "cost  control,  rate  review,  licensure  control,  and 
quality  review  of  the  components  of  the  health  delivery  system".  The  mecha- 
nism recommended  by  the  Task  Force  to  achieve  these  programs  was  a  three- 
member  full-time  state  health  services  commission  advised  by  three  nine-member 
citizen  advisory  bodies.  The  Task  Force  recommended  that  the  health  services 
commission  have  the  authority  to  develop  and  implement  a  system  for  review 
and  approval,  disapproval  or  modification,  of  the  rates  of  health  care  institu- 
tions (excluding  the  fees  of  private  physicians)  ;  develop  and  implement  a 
licensing  system  and  grant  licenses  to  health  care  institutions,  basing  licen.sure 
on  minimal  services  required  from  the  institution  to  meet  needs  of  the  popula- 
tion it  served ;  develop  and  administer  a  certificate  of  need  program  for  health 
facilities  covering  construction  projects  and  changes  in  service ;  and  monitor 
and  evaluate  the  health  care  quality  assurance  program  conducted  under  the 
auspices  of  publicly  chartered  but  nongovernmental  bodies. 

The  Task  Force  thus  selected  a  position  along  the  continuum  between  laissez 
faire  and  total  regulation  which,  in  its  view,  allowed  maximum  flexibility  for 
the  delivery  of  services  in  the  private  sector  while  retaining  strong  account- 
ability to  the  public  through  the  state  commission.  In  each  of  the  four  regula- 
tory areas,  the  Task  Force  recommended  a  strong  involvement  of  non-govern- 
mental bodies  in  the  regulatory  decisions.  For  example,  in  the  case  of  rate 
regulation,  the  Task  Force  felt  that  the  commission  might  contract  with  a 
competent  non-governmental  organization  to  do  the  required  studies  and 
reviews  in  rate  cases,  presenting  information  to  the  commission  upon  which  a 
rate   setting   decision   would   be   made.    In   certification    of   need   and    service 
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licensure,  the  Task  Force  felt  the  commission  should  be  guided  by  the  plans 
prepared  by  substate  health  planning  agencies  and  a  state  comprehensive  health 
planning  agency  in  issuing  certificates  of  need  and  service  licenses.  As  finally 
drafted,  the  legislation  would  have  required  review  and  approval  of  applica- 
tions for  certification  or  licensure  by  the  planning  structure  prior  to  commission 
action.  Finally,  in  quality  assurance,  the  Task  Force,  like  the  federal  govern- 
ment, recognized  that  the  participation  of  provider  organizations  through  a 
peer  review  process  was  essential.  It  proposed  that  such  organizations  be 
established  to  carry  out  the  quality  assurance  ix>rtion  of  the  regulatory  pro- 
gram. This  series  of  recommendations  was  accepted  by  42  of  the  45  members  of 
the  Task  Force.  The  remaining  three  prepared  a  minority  reiwrt  expressing 
confidence  in  the  ability  of  provider  groups  to  undertake  self -regulation,  or  in_ 
those  cases  such  as  licensure  where  self-regulation  was  not  practical  that  the 
program  should  be  carried  out  by  existing  state  agencies. 

Thus  the  Task  Force,  after  carefully  considering  a  number  of  options  for  a 
state  role  settled  on  a  more  extensive  regulatory  posture  than  had  been  the 
case  in  the  past.  The  next  step  was  to  translate  the  Task  Force's  concepts  into 
reality  through  legislation. 

THE  LEGISLATIVE  BATTLE 

The  high  degree  of  consensus  achieved  by  the  Task  Force  on  the  appropriate- 
ness of  a  state  regulatory  role,  and  a  structure  for  carrying  out  that  role,  was 
not  reflected  in  the  subsequent  history  of  implementing  legislation.  The  Me<licaL 
Society  of  the  State  of  Wisconsin  and  its  constituent  county  societies  mounted 
an  unprecedented  campaign  of  opposition  to  the  health  services  commission, 
concept  si>ecifically,  and  the  expanded  state  regulatory  role  generally.  Many 
of  the  factors  outlined  earlier  in  this  presentation  as  underlying  the  physicians*^ 
ability  to  resist  change  came  into  play  early.  The  tone  of  the  Medical  Society 
re.sponse  was  set  in  an  editorial  in  the  Wisconsin  Medical  Journal  in  January 
of  1973.  The  President  of  the  Society  worte : 

"We  do  not  believe  that  quality  care  will  be  made  more  accessible  at  lower 
costs  by  arbitrary  centralization  of  pure  political  power  over  additional  bureaus, 
commissions,  and  agencies.  The  public  utility  concept  applied  to  health  care  may 
very  quickly  make  Wisconsin  a  no  man's  land  for  health  personnel." 

This  theme — that  physicians  would  emigrate  from  the  state  or  fail  to  settle 
here  if  the  Task  Force's  recommendations  were  implemented — was  echoed  by 
every  witness  repre.senting  the  Medical  Society  and  its  constituents  when  they 
appeared  before  the  appropriate  legislative  committees. 

In  a  more  rational  mood,  the  Society  based  its  testimony  on  the  following 
points : 

First,  a  voluntary  non-governmental  quality  review  mechanism  already  exists 
in  the  state.  This  operation,  called  Wisconsin  Health  Care  Review,  Incorporated 
was  established  in  December  1971,  in  anticipation  of  the  enactment  of  PSRO 
legislation  at  the  federal  level.  Indeed,  the  Task  Force  had  recognized  the 
existence  of  this  organization  in  its  recommendation  that  the  Health  Services 
Commission  utilize  such  a  body  in  the  state-based  quality  assurance  process. 
The  Society  contended  that  a  completely  non-governmental  qualify  review  of 
the  type  envisioned  by  WHCRI  would  function  adequately  to  achieve  the  goals 
the  Task  Force  had  recommended.  They  pointed  out  that  the  establishment  of 
WHCRI  was  a  unique  positive  effort  on  the  part  of  the  incorporators — the 
State  Medical  Society  of  Wisconsin,  the  Wisconsin  Hospital  Association,  and 
the  State  Dental  Society  of  Wisconsin — to  make  a  serious  effort  at  self  regula- 
tion. From  the  consumer  perspective,  there  was  a  problem  with  this — the 
non-governmental  approach  championed  by  the  Society  had  no  line  of  public 
accountability.  The  Task  Force  had  envisioned  the  Commission,  in  its  role  as 
contractor  with  a  i>eer  review  group,  as  providing  a  focus  of  public  account- 
ability absent  in  the  WHCRI  structure.  It  should  be  pointed  out  that  the 
Society  argued  that  the  12  member  board  of  directors  of  WHCRI  included  four 
public  members.  These  public  members,  however,  were  selected  by  the  eight 
members  representing  the  three  incorporators.  Further,  the  establishment  of 
advisory  committees  to  Wisconsin  Health  Care  Review  representing  consumer 
interests  and  other  health  professions  did  not  appear  to  meet  the  Task  Force's 
concern  for  broad  participation  in  the  governance  of  the  peer  review  organiza- 
tion and  for  well-structured  public  accountability. 
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The  second  theme  in  the  Society's  objections  to  the  commission  approach 
related  to  rate  regulation.  Setting  aside  their  fear  that  even  the  broad  language 
of  the  proposed  legislation  might  lead  to  review  of  physician  rates,  which 
it  did  not,  the  Society  pointed  to  the  existence  of  a  voluntary  rate  regulation 
program  in  the  state  as  another  self-regulation  initiative  which  had  been 
inadequately  tested.  This  was  seen  as  more  desirable  than  governmental  inter- 
Tention.  In  Wisconsin,  an  experimental  rate  review  program  was  established 
in  late  1972  by  the  Hospital  Association  and  Blue  Cross.  All  hospitals  in 
Wisconsin  agree  to  participate  in  this  voluntary  program  and  to  submit  their 
requests  for  rate  increases  to  the  rate  review  committee  for  approval.  The  rate 
review  program  has  pointed  with  pride  to  the  fact  the  increase  in  hospital 
rates  in  the  state  was  halved  in  its  first  year  of  operation.  One  has  a  great 
deal  of  difficulty  in  evaluating  this  statistic,  since  the  economic  stabilization 
act  controls  over  institutional  rates  were  in  effect,  and  the  rate  review  pro- 
gram was  performing  rate  determinations  for  the  designated  state  control 
agency.  The  expiration  of  controls  will  now  subject  the  voluntary  rate  review 
program  to  its  most  severe  test.  Again,  in  relation  to  the  specific  recommenda- 
tion of  state  participation  in  rate  regulation,  the  Society  was  adamant  that 
the  state  had  no  appropriate  interest  here. 

In  the  case  of  certificate  of  need,  the  Society  position  held  that  a  state 
agency  was  unnecessary  though  certification  of  need  for  institutions  was  prob- 
ably required.  The  Society's  alternative  was  to  vest  this  decision-making  power 
in  existing  areawide  comprehensive  health  planning  agencies  in  the  state. 
All  eight  agencies  opposed  this  shift  in  their  role  from  planning  to  regulation, 
liowever. 

Finally,  in  licensure,  the  Society  held  that  the  State  Division  of  Health, 
which  was  currently  performing  the  licensing  function,  should  continue  to  do 
so.  They  saw  the  new  approach  to  licensing  on  the  basis  of  services,  and  the 
need  for  those  services,  as  "franchising"  and  opposed  this  as  an  effort  to  control 
the  location  of  physician  practices. 

The  effort  to  defeat  the  commission  approach  was  well  organized,  including 
not  only  the  testimony  summarized  above,  but  also  group  and  individual  con- 
tacts between  physicians  and  legislators.  Lest  it  be  suggested  that  this  dis- 
sertation is  "sour  grapes"  from  the  losing  side  on  the  issue,  I  think  the 
Society  did  an  admirable  job  in  representing  the  special  interest  of  its  member- 
ship. This  is  its  appropriate  function.  The  point  of  this  example  in  the  context 
of  these  hearings  is  the  lack  of  a  contravening  lobby  for  the  public's  interest 
in  the  health  field.  The  relative  degree  of  ignorance  in  which  the  public  is 
maintained  concerning  personal  health  and  medical  matters  is  intensified  when 
we  begin  to  deal  with  broader  issues  of  health  policy  and  economics.  There 
are  few  organized  consumer  groups.  The  issues  are  complex  and  the  opposition 
is  fierce.  Not  surprisingly,  confronted  with  an  organized  medical  group  threaten- 
ing to  leave  the  state,  the  legislature  simply  tabled  this  bill  for  the  current 
session. 

CONCLUSIONS 

There  are  a  number  of  points  in  this  example  which  I  feel  are  relevant  to 
your  inquiry  here.  First,  the  proposed  health  services  commission  in  Wisconsin 
was  of  almost  no  economic  consequence  to  physicians  in  the  state.  Their  opposi- 
tion was,  and  is,  ideological,  and  immutable.  It  is  not  the  economic  effect  of 
governmental  involvement,  or  the  form  of  that  involvement,  that  is  opposed. 
It  is  the  governmental  involvement  itself  that  is  unacceptable. 

Second,  the  physician's  ultimate  weapon,  withholding  of  services,  was  rattled 
in  this  debate  suggesting  that  we  may  expect  similar  threats  in  other  states 
or  nationally  as  the  extended  regulation  that  must  go  hand  in  hand  with 
extended  public  financing  is  proposed.  In  this  context,  the  high  degree  of 
similarity  between  the  testimony  of  the  American  Medical  Association  before 
the  Health  Subcommittee  of  the  Labor  and  Public  Welfare  Committee  on 
S.  2994  to  that  offered  by  physicians  in  Wisconsin  a  year  earlier  is  striking. 

Third,  the  self-regulation  alternatives  being  offered  fall  short  of  legitimate 
expectations  for  public  accountability.  Given  the  dismal  record  of  self-regulation 
in  medicine  and  other  fields,  I  am  not  optimistic  about  its  functioning  in  the 
absence  of  a  structured  public  accountability  mechanism. 

Finally,  our  experience  with  attempting  to  establish  a  centralized  regulatory 
program"  with  carefully  circumscribed  responsibilities  suggests  the  pitfalls  of 
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comMnmg  eren  obrioxisly  related  regulatory  measures  in  a  single  legislative 
proposal.  The  commission  approach  had  something  for  everyone  to  hate.  Physi- 
cians opposed  the  entire  concept.  Hospitals  supported  certificate  of  need  and  a 
quality  assurance  role,  but  were  markedly  less  enthusiastic  about  rate  regula- 
tion and  service  licensure.  Voluntary  planning  agencies  were  concerned  about 
the  strengthening  of  the  state's  role  vis  a  vis  the  planning  which  would  neces- 
sarily undergird  regulation.  Though  the  Task  Force's  strategy  was  sound  and 
will  continue  to  guide  our  efforts,  the  tactics  were  not.  Again,  similar  reactions 
have  been  evoked  by  proposed  federal  legislation  which  was  very  similar  to  the 
Wisconsin  proposals. 

I  have  attempted,  in  the  context  of  the  Committee's  interest,  to  present  a 
highly  personalized  view  of  the  motivation  of  physicians,  who  are  the  critical 
element  in  the  health  marketplace  as  it  exists.  I  would  conclude  that  a  more 
effective  and  equitable  system  is  currently  beyond  achievement  even  through 
complex  legislative  actions  relating  to  financing,  planning,  resource  allocation, 
and  regulation.  A  new  financing  mechanism,  more  rational  planning  and  re- 
source allocation,  and  selected  regulatory  programs  are  all  necessary,  but  even 
taken  together  they  are  not  suflBcient.  The  missing  element  is  an  educated  and 
activated  public.  Unless  the  public  understands  how  the  system  is  structured 
and  how  it  works  against  their  interest,  every  theoretical  improvement  will  be 
subject  to  the  charge  of  "arbitrary  centralization  of  pure  political  power"  and 
the  label  of  "creeping  socialism".  In  suggesting  this,  I  do  not  imply  that  the 
physician's  credibility  or  authority  should  be  diminished  in  those  areas  in 
which  it  is  appropriate.  Rather  the  public  should  be  equipped  to  challenge  the 
providers'  assumption  of  authority  over  the  broader  social  issues  of  health. 
The  public  is  being  "ripped  off"  in  both  financial  and  democratic  terms  in  the 
medical  marketplace.  Public  concern  based  on  real  understanding  of  the  issues 
cannot  be  legislated,  and  the  medical  monopoly  will  never  be  broken  without 
such  concern.  

Exhibit  2. — Curriculum  Vita  of  James  R.  Kimmey,  M.D.,  M.P.H. 

Born :  Boscobel,  Grant  County,  Wisconsin — January  26,  1935. 

Education :  Public  Schools,  Mount  Horeb,  Wisconsin — Diploma  1953 ;  Univer- 
sity of  Wisconsin — B.S.  (Medical  Science)  1957;  University  of  Wisconsin — M.S. 
(Physiology)  1959;  University  of  Wisconsin — M.D.  1961;  and  University  of 
California  (Berkeley)— M.P.H.  1967. 

Postgraduate  work :  University  Hospitals,  Cleveland — Internship  1961-62 ; 
University  Hospitals,  Madison — Medical  Resident  1962-63. 

Experience:  Commissioned  OflBcer,  U.S.  Public  Health  Service  1963-68;  Spe- 
cial Projects  OflScer,  Chronic  Diseases  1963-64;  Chief,  Kidney  Disease  Branch 
1964-66;  Regional  Health  Director,  Region  II  (New  York)  1967-68;  Executive 
Director,  Community  Health,  Inc.,  New  York,  1968-70;  Executive  Director, 
American  Public  Health  Association,  1970-73 ;  Secretary,  Health  Policy  Coun- 
cil, Office  of  the  Governor  of  Wisconsin,  1973 ;  and  Administrator,  Division  of 
Health  Policy  and  Planning,  Wisconsin,  1973. 

Honors:  Phi  Eta  Sigma  (1954),  Alpha  Omega  Alpha  (1961),  Delta  Omega 
(1967)  ;  Commendation  Medal,  U.S.P.H.S.  (1968). 

Organizations:  Diplomate,  American  Board  of  Preventive  Medicine;  Fellow, 
American  College  of  Preventive  Medicine ;  Fellow,  American  Public  Health 
Association ;  Fellow,  American  Association  for  the  Advancement  of  Science ; 
Board  of  Directors,  American  Association  for  World  Health,  1970-73 ;  Board  of 
Directors,  World  Federation  of  Public  Health  Associations,  1971-  (President, 
1972-73)  ;  and  Member-at-Large,  National  Health  Council,  1969-70. 

Academic  Appointments :  Adjunct  Associate  Professor,  Columbia  University 
School  of  Public  Health  and  Administrative  Medicine,  1968- ;  Adjunct  Profes- 
sor, New  York  University,  School  of  Public  Administration,  1968-70;  and  Lec- 
turer in  Public  Health  Administration,  Johns  Hopkins  School  of  Hygiene  and 
Public  Health,  1971-73. 
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WEDNESDAY,  JULY   10,    1974 

U.S.  Senate,  Subcommittee 
ON  Antitrust  and  Monopoly 
OF  the  Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met  at  9  a.m.  in  room  2228,  Dirksen  Senate  Office 
Building,  the  Honorable  Philip  A.  Hart  (chairman  of  the  subcommit- 
tee) presidino;. 

Present :  Senators  Hart  and  Kennedy. 

Stall'  present :  Howard  O'Leary,  chief  counsel ;  Dean  Sharp,  counsel ; 
Patricia  Bario,  editorial  director;  Janice  AVilliams,  chief  clerk;  and 
Peter  X.  Chumbris.  minority  chief  counsel. 

Also  present :  Philip  Caper,  M.D.,  staff  member.  Subcommittee  on 
Plealth.  Senate  Labor  and  Public  Welfare  Committee. 

Senator  Hart.  The  committee  will  be  in  order. 

We  are  pleased  and  grateful  that  our  witnesses  will  be  presented  to 
us  this  morning  by  a  very  distinguished  Member  of  the  House  of 
Representatives. 

He,  among  his  other  responsibilities,  is  in  a  key  position  on  the  In- 
terstate and  Foreign  Commerce  Committee,  and  since  I  am  a  member 
of  the  equivalent  committee  in  the  Senate,  I  have  had  a  chance  to 
understand  his  effectiveness. 

Congressman,  3'ou  proceed  as  you  would  like  in  presenting  our  wit- 
nesses. 

STATEMENT  OF  HON.  J.  J.  PICKLE,  A  U.S.  REPRESENTATIVE  PROM 

THE  STATE  OF  TEXAS 

Representative  Pickle.  Thank  you.  Senator.  I  appreciate  the  kind 
remarks  you  have  made.  They  are  very  meaningful  coming  from  one 
oi  the  outstanding  leaders  here  in  Washington. 

I  am  privileged  to  present  this  group  to  you  this  morning.  May  I  do 
it  in  reference  at  an  attempt  for  humor.  Our  colleague.  Congressman 
Morris  Udall,  one  of  the  outstanding  men  of  America,  was  engaged  in 
■debate  with  Mr.  Wayne  Hays,  Congressman  from  Ohio. 

Mr.  Hays  is  known  for  his  acrimonious  statements  and  even  his  harsh 
tones  at  times,  when  he  is  in  debate.  He  has  never  missed  a  chance  in 
the  last  3  of  4  years  to  stick  the  needle  in  rather  deep  in  Mr.  Udall,  to 
remind  him  that  he,  Mr,  Udall,  is  an  author  of  the  U.S.  Postal  Corpora- 
tion. 

He  did  go  again  recently  into  debate,  and  Mr.  Udall  rose  to  say  that 
he  rather  expected  the  reference.  He  said  Mr.  Havs  reminded  him  of 
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the  fellow  who  died  in  the  community.  He  was  such  a  reprobate  and  so> 
disagreeable  and  so  unpopular  that  nobody  would  say  anything  for 
him.  Nobody  would  speak  up. 

Finally,  one  man  did  rise  and  say :  "I'll  say  this  about  him.  He  was 
not  always  as  disagreeable  as  he  usually  was.'' 

Now,  this  morning  I  am  presenting  these  people,  and  I  want  you  to> 
know  that  they  are  not  always  as  disagreeable  as  some  people  say.  They 
are  not  as  insulting  as  some  people  would  indicate. 

They  are  not  just  interested  in  their  profession,  as  some  people  say 
would' be  their  sole  interest.  I  know  most  of  these  men  individually, 
and  I  am  privileged  to  present  them  to  you  individually. 

First,  Mr.  Philip  Overton,  an  attorney  for  the  Texas  Medical  Asso- 
ciation. He  has  been  a  legal  counsel  for  that  association  for  over  30 
years. 

As  a  young  man,  I  was  once  engaged  in  public  relations  work  and 
was  associated  with  the  Texas  Medical  Association  and  met  Mr.  Over- 
ton, and  I  know  him  to  be  an  outstanding  proponent  of  the  medical 
system. 

I  respect  his  ability  and  his  long  years  of  education.^ 

Mr.  Franklin  Pickens  is  a  young  attorney.  He  was  in  law  school  with 
my  nephew.  As  such,  he  has  been  in  my  home  many  times,  and  I  con- 
sider him  a  part  of  my  family.  He  is  a  former  member  of  the  Texas 
Legislature,  and  as  such  he  knows  that  to  get  successful  legislation  we 
have  got  to  give  and  take. 

He  has  learned  that  the  successful  legislation  means  the  tricky  busi- 
ness of  compromise.  He  understands  that,  and  you  will  hear  more  out 
of  this  young  man. 

The  other  young  man  I  am  presenting  is  Mr.  Sam  Stone.  His  father 
was  county  judge  in  my  district,  one  of  the  most  popular  judges  who 
ever  resided  there,  and"  one  of  the  beams  of  the  entire  State  organiza- 
tion. Indeed,  his  father  once  ran  for  the  U.S.  Congress  in  a  special 
election  and  almost  made  it,  and  perhaps  might  have,  except  that  his 
opponent  was  a  gentleman  by  the  name  of  Lyndon  B.  Johnson.  Judge 
Stone  came  out  second  in  that  race,  but  he  was  very  popular. 

So,  Mr.  Stone  comes  from  a  long-established  family,  and  they  have 
been  so  kind  to  me  in  moments  of  family  .crises  that  I  will  never 
forget  it. 

Dr.  John  Smith  is  a  leading  practitioner  and  president  of  the  Bexar 
County  Medical  Association.   We  went  to  the  university  together. 

I  just  know  Dr.  Morales  by  our  acquaintance  of  yesterday. 

Now,  may  I  simply  say  this  Senator.  These  gentlemen  represent  the 
State  profession,  the  State  medical  group.  As  such,  they  speak  for 
their  side.  I  am  convinced  that  they  want  to  see  the  best  medical  care 
given  to  the  individual  at  the  least  cost. 

Simply  because  they  represent  the  profession  doesn't  mean  that  they 
are  always  disagreeable  with  another  side.  They  will  speak  now  to  the 
issues. 

I  speak  for  them  as  individuals,  and  in  person  I  have  known  them  for 
many  years.  They  represent  one  of  tlie  finest  mc:lical  associations  of 
America,  and  I  am  pleased  to  present  them  to  you  this  morning. 

Senator  Hart.  Congressman  Pickle,  thank  you. 

Gentlemen,  you  could  not  have  been  more  effectively  presented.  Be- 
fore Congressman  Pickle  leaves — I  know  he  must  get  over  to  the  House 
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side  for  an  executive  meeting — I  should  explain  to  Congressman 
Pickle,  and  to  you,  and  for  the  record,  that  we  have  you  here  this  morn- 
ing because  we  do  think  there  are  always  two  sides  to  a  controversy. 

Because  the  charges  made  in  earlier  hearings  that  the  Texas  Medical 
Association  has  sort  of  a  monopolistic  stranglehold  over  the  planning 
and  delivery  of  health  care  insurance  in  Texas,  the  subcommittee  felt 
it  was  only  fair  that  we  give  the  Texas  Medical  Association  an  oppor- 
tunity to  respond. 

That  is  exactly  why  we  are  here  this  morning. 

Eepresentative  Pickle.  AYe  understand  that  you  had  insisted  that 
these  gentlemen  have  the  privilege  of  testifying,  and  we  thank  3^ou  for 

it- 
May  I  also  point  out  to  you  that  our  colleague,  Congressman  Fisher, 

has  just  come  in,  and  I  wonder  if  he  might  be  heard. 

Senator  Hart.  Congressman,  welcome.  Go  ahead. 

STATEMENT  OF  HON.  0.  C.  FISHER,  A  U.S.  REPRESENTATIVE  FROM 

THE  STATE  OF  TEXAS 

Eepresentative  Fisher.  Thank  you,  Senator  Hart. 

I  represent  a  district  which  includes  a  substantial  part  of  San  An- 
tonio, and  then  I  go  west,  clear  out  to  the  Big  Bend  counti-y. 

I  am  quite  well  acquainted  with  the  medical  situation  and  the  pro- 
fession as  it  operates  in  San  Antonio  and  the  San  Antonio  area. 

I  am  acquainted  in  general  terms  with  the  reputation— the  enviable 
reputation — of  all  of  these  gentlemen  who  are  here  to  speak  to  you 
today. 

I  am  acquainted  in  particular  with  my  good  friend,  Dr.  John  Smith,- 
from  San  Antonio,  who  has  occupied  many  of  the  responsible  positions 
in  the  profession  in  the  State  organization,  and  was  president  of  the 
association  in  San  Antonio. 

I  can  assure  you — and  3'ou  can  confirm  this  without  much  difficulty 
by  listening  to  responsible  people  in  San  Antonio — that  the  medical 
organization  in  San  Antonio  is  compassionate,  and  I  believe  second  to 
none  anywhere  you  go,  in  tenns  of  doing  their  part  in  meeting  the  re- 
quirements of  the  poor  people  and  the  underprivileged,  those  who  are 
not  able  to  provide  medical  care  for  themselves. 

They  walk  that  extra  mile.  I  said  that  advisably,  Senator,  and  I 
know  you  can  confirm  it  by  listening  to  the  responsible  people  from  San 
Antonio. 

Dr.  Smith  is  a  compassionate  man.  If  he  were  paid  for  all  the  fre& 
service  he  has  ever  rendered  he  would  be  quite  a  wealthy  man  today. 

I  am  delighted  and  honored  to  have  the  privilege  of  presenting  him,. 
alono;  with  the  presentation  made  by  my  friend  and  colleague,  Mr. 
Pickle. 

Senator  Hart.  We  are  delighted  and  grateful  to  Congressman 
Pickle  and  Congressman  Fisher  for  their  views  with  respect  to  the 
reputations  and  services  rendered  in  Texas  by  our  witnesses  this 
morning. 

You  are  both  welcome  to  stay  and  join  us  here  if  your  schedules  per- 
mit. 
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Eepresentative  Fisher.  Tliank  you.  Senator,  but  I  have  got  a  con- 
-ference  on  a  military  procurement  bill. 

Senator  Hart.  The  witnesses  having  been  introduced,  they  may 
proceed  as  they  desire. 

STATEMENTS  BY  PANEL  OF  WITNESSES  REPRESENTING  TEXAS 
MEDICAL  ORGANIZATIONS:  PHILIP  R.  OVERTON,  COUNSEL, 
TEXAS  MEDICAL  ASSOCIATION,  AUSTIN;  DR.  MAX  MORALES,  DI- 
RECTOR, BEXAR  COUNTY  MEDICAL  FOUNDATION,  SAN  ANTONIO ; 
SAM  V.  STONE,  COUNSEL,  TEXAS  MEDICAL  ASSOCIATION,  AUSTIN; 
DR.  JOHN  MARVIN  SMITH,  JR.,  CHAIRMAN,  BOARD  OF  TRUSTEES, 
TEXAS  MEDICAL  ASSOCIATION,  SAN  ANTONIO;  AND  FRANKLIN 
"ACE"  PICKINS,  COUNSEL,  TEXAS  MEDICAL  ASSOCIATION,  AUSTIN 
COX,  JACKEE,  VOICE  FROM  THE  AUDIENCE 

Statement  of  Philip  R.  Overtox 

Mr.  OvERTOX.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  Philip  R.  Overton.  I  am  a  practicing  attorney  in  Austin,  Tex. 
I  have  been  practicing  for  a  little  better  than  42  years,  and  have  repre- 
sented the  Texas  Medical  Association  for  over  35  years. 

As  stated  by  your  invitation  of  May  15,  we  are  to  present  reactions 
to  criticism  leveled  before  you  on  May  15,  1974,  by  Representative 
Mickey  Leland.  of  Houston,  Tex. ;  ex-Senator  Bernal  of  San  Antonio, 
Tex.;  Michael  ^Vlendelson,  of  San  Francisco,  Calif.;  Dr.  Carter  Pan- 
nill,  Buffalo,  X.Y. :  Miss  Jackee  Cox,  of  Austin,  Tex.;  and  Dr.  Walter 
Faggett,  of  San  Antonio,  Tex. 

In  our  comments  today  we  are  conscious  of  the  warnings  of  Josh 
Billinos  wherein  he  said  :  "A  slander  is  like  a  hornet,  if  you  cannot  kill 
it  dead  at  the  first  blow  better  not  strike  at  it.'' 

Some  time  has  ])assed  since  the  May  15  hearing,  but  certain  news 
stories,  reports,  publications,  and  periodicals  have  reported  testimony 
given  before  this  committee  by  those  witnesses  as  representations  of 
iact  and  we  are  fearful  that  unless  challenged,  refuted,  or  rebutted, 
would  continue  to  be  repeat  as  fact. 

I  have  attached  to  this  statement  copies  of  some  of  the  stories  and  re- 
ports which  have  been  printed  after  the  previous  hearing.  It  would 
l)e  unfair,  in  oui-  opinion,  to  let  these  statements  be  taken  as  truth  by 
our  silence. 

FFor  the  documents  referred  to,  see  exhibit  2.] 

Mr.  0^"ERT0x.  The  witnesses  at  your  May  15  hearing  used  very  clever 
descriptive  adjectives  and  phrases  to  help  describe  their  charges.  Some 
examples  are:  stranglehold,  Texas-organized  political  medicine  men, 
manipulation  of  health  care  costs,  maneuvering  surrounding  contracts, 
Tuonopoly,  sinister  plots,  secret  review  proceedings,  intimidation, 
monolithic  control,  a  grandiose  scheme  for  defrauding  physicians  with- 
in this  State  at  the  expense  of  the  poor,  the  dirty  fingerprints  of  the 
medical  industrial  lobby,  a  reign  of  terror,  threat  of  economic  reprisals, 
locust  of  control,  purchased  influence,  untrammeled  monopolistic  jdow- 
•er,  hand  in  glove  relationships,  and  many  others. 

"With  the  use  of  these  descriptive  phrases  which  bring  to  mind  sin- 
ister action  it  would  appear  that  the  witnesses  sought  to  portray  that  a 
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small  t^roiip  of  men  and  certain  organizations  such  as  the  Texas  Medi- 
cal Association,  Blue  Cross-Blue  Shield  of  Texas,  the  State  department 
of  public  welfare,  the  Texas  Medical  Foundation,  the  regional  office 
of  HEW,  the  University  of  Texas  Board  of  Eegents,  the  State  health 
department,  the  University  of  Texas  IMedical  School  in  San  Antonio, 
the  State  board  of  medical  examiners,  the  Bexar  County  Medical  Foun- 
dation, the  Bexar  County  Medical  Society,  the  Texas  Medical  Associa- 
tion Council  on  Medical  Legislation— as  well  as  named  individuals, 
such  as  myself.  Dr.  Joseph  Painter,  INIr.  Don  Anderson.  Dr.  Joseph  Nel- 
son, Dr.  Floyd  Xorman,  Dr.  John  Smith,  Mr.  Bernard  Rappaport,  Mr. 
Ace  Pickens,  Mr.  Sam  Stone,  and  others— are  all  somehow  engaged  in  a 
grand  conspiracy  to  control  the  cost  and  availability  of  medical  sendees 
in  Texas  and  that  these  organizations,  entities,  and  individuals  manip- 
ulate the  cost  unfairly. 

When  these  descriptive  phrases  have  been  removed  the  charges  are 
ridiculous  and  remind  me  of  President  Lincoln's  comment  to  a  jury 
after  an  opposing  attorney  had  built  his  case  on  the  basis  of  some  flimsy 
evidence  wherein  he  said :  "This  argument  is  as  thin  as  soup  made  by 
boiling  the  shadow  of  a  starving  pigeon." 

The"  charges  and  testimony  given  will  be  shown  by  our  testimony 
that  the  truth  of  such  has  no  substance  and  Ave  will  attempt  this  morn- 
inc  by  a  factual  presentation  to  inform  this  committee  of  the  untrutlis 
which  have  been  unjustly  stated  to  the  harm  of  very  reputable  orga- 
nizations and  persons,  some  of  which  are  some  of  Texas'  outstanding 
and  honorable  citizens. 

I  might  pause  at  this  point  to  discuss  with  the  committee  certain 
charges  leveled  against  me  personally.  Miss  Jackee  Cox  stated  tliat 
somehow  or  another  Dr.  Floyd  Norman,  the  Director  for  Scientific  Af- 
fairs of  HEW's  regional  office  in  Dallas,  was  sinisterly  influenced  by 
the  fact  that  my  father,  who  was  a  physician  in  the  private  practice  of 
medicine  in  Lubbock,  Tex.,  helped  a  local  Lubbock  citizen,  Floyd  Nor- 
man, obtain  his  medical  education.  These  charges  are  ridiculous.  I 
have  enjoyed  a  long  friendship  with  Dr.  Floyd  Norman  and  know  him 
to  be  one  of  the  outstanding  and  honorable  physicians  in  the  State  of 
Texas  and  make  no  apology  whatsoever  for  the  fact  that  my  father 
cosigned  a  note  of  Floyd  Norman  to  help  him  obtain  his  medical  edu- 
cation. I  would  also  point  out  that  Dr.  Norman  repaid  every  cent  of 
that  note  himself  without  further  assistance  from  my  father. 

He  occupies  his  present  position  based  upon  his  merits  and  would  not 
or  could  not  be  unduly  swayed  by  anything  that  violates  his  profes- 
sional judgment.  He  is  a  man  of  integrity. 

Again,  in  the  testimony  of  another  one  of  the  witnesses,  Mr.  Mendle- 
son,  talks  about — and  it  is  in  the  transcript  of  his  testimony  before  this 
committee — where  there  was  a  sinister  meeting  that  took  place  at  Love 
Field  in  Dallas,  Tex.,  between  myself.  Dr.  James  Peavy,  the  commis- 
sioner of  health  in  Texas,  Dr.  John  Smith,  and  Dr.  Norman,  in  which 
the  relationship  was  an  under-the-table  type  of  deal,  an  understanding. 
For  the  information  of  this  committee,  that  meeting  was  arranged  be- 
cause somebody  had  heard  that  Dr.  Verne  Wilson  was  coming  to  Texas 
to  make  an  address  to  the  graduating  class  of  one  of  our  medical  schools^ 

We  are  quite  interested  in  the  migrant  problem  and  have  tried  to  de- 
velop a  good  migrant  program  in  Texas.  We  had  asked  our  commis- 
sioner of  health  to  see  if  it  would  be  possible  for  Dr.  Smith  and  myself 
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to  meet  with  him  while  he  was  in  Texas,  and  it  was  arranged,  between 
the  pLane  to  Dallas  and  the  phine  to  Ix)ve,  that  he  would  be. 

We  did  go  there,  and  we  did  talk  to  him  about  the  migrant  problem, 
and  what  had  liappened  all  up  and  down  the  line,  when  the  migrants 
started  out  in  the  valley  and  on  into  west  Texas,  up  into  Michigan  and 
your  State,  Senator,  and  back  around  the  horn. 

We  want  to  try  to  get  the  type  of  medical  care  for  those  people  that 
any  other  good  citizen  could  get,  and  that  was  the  purpose  of  that  meet- 
ing. There  was  nothing  sinister  about  it  at  all. 

Throughout  tlie  testimony  before  this  committee,  on  a  number  of 
occasions  Miss  Cox  has  sought  to  make  something  evil  out  of  an  attor- 
ney-client relationship  with  certain  of  my  clients.  It  is  no  secret,  nor 
has  there  ever  been  any  attempt  to  hide  the  fact,  that  I  have  given  legal 
advice  to  the  Texas  Medical  Association  and  to  Group  Hospital  Serv- 
ice, which  is  the  Blue  Cross  plan  in  Texas.  It  happened  that  it  was  one 
■of  the  early  plans  in  this  country.  It  has  been  my  privilege  to  have  been 
an  attorney  for  these  organizations  for  many  years,  and  I  have  be_en 
pleased  to  watch  them  grow  and  prosper.  Hopefully,  some  of  my  advice 
contributed  to  this  growth. 

On  the  other  hand,  I  would  point  out  to  the  committee  that  a  lawyer 
employed  or  retained  by  a  corporation  or  similar  entity  owes  his 
allegiance  to  the  entity,  and  not  to  a  stockholder,  director,  officer, 
employee,  representative,  or  other  person  connected  with  that  entity. 
Tinder  the  code  of  professional  responsibility  in  Texas,  an  attorney 
with  the  express  consent  of  all  concerned  given  and  after  full  disclo- 
sure of  the  facts  may  represent  multiple  clients  with  multiple  interests. 
I  have  never  undertaken  to  represent  any  client  in  which  facts  were 
not  fully  given  to  them  in  order  for  them  to  make  a  determination  of 
whether  or  not  my  representation  of  a  particular  client  would  be  a 
conflict  of  interest  with  another. 

I  take  pride  in  the  practice  of  my  profession  and  am  conscious  of  my 
'Ol)ligations  as  an  attorney  and  consider  myself  an  observer  of  the  code 
of  my  profession  and  would  deny  unequivocally  those  charges  which 
allege  something  improper  on  my  part.  I  would  point  out  that  there  is 
a  very  basic  difference  between  representation  of  a  client  and  giving  of 
legal  advice,  the  acceptance  of  that  advice,  and  the  use  of  that  advice 
in  policy  decisions. 

I  have  never  been  a  member  of  the  board  of  directors  of  Group  Hos- 
pital Service,  Inc.,  nor  have  I  ever  been  a  member  of  the  board  of  tnis- 
tees  of  the  Texas  Medical  xissociation,  the  Texas  Medical  Foundation, 
or  any  other  of  the  entities  described  by  the  witnesses  heretofore.  My 
services  have  been  that  of  an  attorney  and  client,  and  such  they 
remain. 

It  is  unfortunate  that  some  of  the  comments,  in  my  opinion,  by  ex- 
Senator  Bernal  were  tainted  with  politics.  I  can't  help  but  believe  that 
some  of  Mr.  Bernal's  comments  were  designed  to  gain  headlines  in  his 
unsuccessful  attempt  to  be  elected  to  the  Texas  Senate  than  to  render 
impartial  and  factual  testimony  to  this  committee.  Mr.  Bernal  sought 
to  bring  the  Texas  Medical  Association  into  a  grand  conspiracy  by  vir- 
tue of  the  exercise  of  its  members'  civic  responsibilities. 

Ex-Senator  Bernal  was  quick  to  make  something  sinister  of  a  con- 
tribution by  a  duly  organized  Texas  political  action  committee  to  his 
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-opponent  in  his  unsuccessful  race,  but  when  the  shoe  was  on  the  other 
foot,  in  1072,  and  he  received  contributions  from  the  same  political 
action  committee,  he  thought  they  were  in  the  mterest  of  good 
government. 

And  in  tliat  connection,  Senator,  I  would  like  for  the  record  to  offer 
n  letter  here,  which  was  written  to  me  by  Senator  Bemal  on  his  letter- 
head, and  signed  by  him.  May  15, 1972,  with  regard  to  that  contribution, 
^nd  my  reply  to  it. 

Senator  Hart.  It  will  be  received. 

[The  two  letters  referred  to  appear  as  exhibit  No.  1  at  the  end  of  this 
panel's  oral  testimony.] 

Mr.  0%"ERT0N.  According  to  Miss  Cox  most  of  the  rise  in  hospital 
costs  in  Texas  lay  at  the  feet  of  ''the  construction  hungry  doctors"  be- 
-cause  there  was  no  certificate-of-need  bill  in  Texas,  or  that  the  Gover- 
nor of  Texas  had  refused  to  enter  into  a  contract  with  HEW  for  review 
for  certain  capital  expenditures.  We  unalterably  deny  such  a  charge 
and  would  point  out  to  this  committee  that  the  overexpansion,  if  any, 
of  hospital  beds  in  Texas  has  been  by  public  institutions,  nonprofit  hos- 
pital corporations  in  connection  with  governmental  entitites,  or  by 
chain  hospitals  whose  ownership  is  by  stock  publicly  traded.  We  deny 
that  any  physicians  in  Texas  have  contributed  to  inflated  hospital  costs 
by  virtue  of  overbuilding  simply  for  the  sake  of  making  a  profit. 

Mr.  Chairman,  here  today  are  other  witnesses  who  will  present  re- 
buttal testimony  to  certain  other  untrue  and  misleading  testimony, 
which  has  previously  }:)een  presented  to  this  committee.  With  your 
permission,  the  order  of  presentation  will  be  :  Dr.  Max  Morales,  of  San 
Antonio;  Mr.  Sam  Stone,  of  Austin:  Mr.  John  Smith,  of  San  Antonio; 
and  Mr.  "Ace"  Pickens,  of  Austin.  Dr.  Morales  will  discuss  certain 
matters  relating  to  the  Bexar  County  Medical  Society  and  the  Bexar 
County  Foundation,  and  their  involvement  with  HEW  and  others 
to  establish  a  prepaid  health  care  delivery  system  or  an  HMO  in  San 
Antonio,  as  well  as  certain  matters  in  relationship  to  the  Bexar  County 
Society  and  the  University  of  Texas  Medical  School. 

Mr.  Stone  will  give  testimony  in  relationship  to  the  Texas  Medical 
Association's  position  on  HMO's,  what  the  so-called  State  restrictions 
to  HMO's  are  in  Texas,  the  Texas  State  Board  of  Medical  Examiners 
function  in  relationship  to  a  certain  article  which  ex-Senator  Bernal 
and  Miss  Cox  testified  about. 

Dr.  Smith,  the  chairman  of  the  board  of  trustees  of  the  Texas  Medi- 
cal Association,  will  give  testimony  in  relation  to  the  Texas  Medical 
Association  and  the  Bexar  County  Medical  Society,  health  statistics  in 
Bexar  County,  and  the  Texas  Medical  Association's  involvement  with 
health  care  to  the  medically  indigent  and  migrant  health  care  problems 
■of  our  State. 

Mr.  Pickens  will  discuss  the  previously  much  discussed  developmen- 
tal contract  between  the  Texas  Medical  Foundation  and  Blue  Cross  of 
Texas  for  onsight  utilization  review,  items  brought  up  in  testimony 
relating  to  old  matters  relating  to  medical  contract,  and  the  alleged 
Texpac's  felony  violation  of  Texas  law. 

At  the  conclusion,  I  would  appreciate  it  if  I  could  have  a  couple  of 
minutes  to  summarize. 

Thank  you,  Mr.  Chairman. 

Senator  Hart.  Dr.  Morales. 
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Statement  of  Dr.  Max  Morales,  Jr. 

Dr.  Morales.  Mr.  Chairman  and  members  of  the  committee,  my 
name  is  Max  Morales,  Jr.,  I  am  a  family  physician  from  San  Antonio, 
where  I  have  been  practicing  for  the  past  13  years.  My  practice  is  in 
the  middle  of  a  low-income  area,  where  most  of  the  people  are  medi- 
care, medicaid  and  welfare — low-income  working  people. 

In  the  past  year,  I  have  been  privileged  and  fortunate  to  serve  as 
chief  of  staff  at  the  Lutheran  General  Hospital,  which  is  right  smack 
in  the  middle  of  the  indigent  area,  on  the  west  side  of  San  Antonio. 

I  am  fully  aware  of  the  problems  of  obtaining  medical  care  by  the 
poor. 

I  want  to  thank  you  for  the  opportunity  of  addressing  you  today  and 
responding  to  the  accusations  that  there  are  organized  efforts  in  Texas 
by  the  TMA  and  the  Bexar  County  Medical  Foundation  in  San  An- 
tonio to  create  a  monopolistic  power  grab  to  control  the  deliveiy  of 
healtli  care  in  Texas  by  a  few  power-hungry,  money-seeking  doctors. 

Adequate  health  care  is  a  right  that  should  be  enjoyed  by  all  Amer- 
icans, regardless  of  economic  status.  No  one  argues  with  this  premise- 

The  rub  today  is  tliat  because  there  are  deficiencies  in  America's 
ability  to  deliver  quality  health  care  equally  in  all  areas  of  the  country, 
many  anxious  citizens  as  well  as  a  few  self-seekers  feel  compelled  to 
take  into  their  liands  the  total  and  complete  revamping  of  our  present 
system  of  health  care  delivery  without  sufficient  understanding  of  its 
very  great  strengths,  as  well  as  its  problems. 

There  is — and  there  are — no  panaceas  and  there  is  no  one  system 
which  can  in  one  fell  swoop  correct  the  deficiencies  which  our  Nation 
faces. 

But  I  am  here  today  to  give  you  factual  firsthand  information  of  the 
efforts  expended  by  512  physicians  in  San  Antonio.  Tex.,  to  help  solve 
the  problems  of  delivery  of  better  and  cheaper  health  care  to  all  citi- 
zens, especially  those  in  our  community. 

I  shall  lay  out  for  you  as  rapidly  as  I  can  the  monumental  efforts  re- 
quired to  organize  an  HMO  in  any  community  which  does  not  now  have 
one.  You  can  then  surmise  for  yourself  if  there  was  or  can  ever  be  any 
attempts  at  monopolizing  the  HMO  efforts  of  this  Nation  in  any  one 
community,  and  especially  in  the  community  of  San  Antonio.  In  early 
1971,  a  group  of  physicians  in  San  Antonio  applied  for  and  received  a 
charter  from  the  State  of  Texas  to  form  a  nonprofit  organization 
known  as  the  Bexar  County  Medical  Foundation. 

The  basic  objective  of  the  Bexar  County  Medical  Foundation  was 
to  develop  an  organization  of  physicians  which  would  and  could  direct 
its  efforts  and  attention  to  the  expansion  and  improvement  of  methods 
through  which  health  care  is  provided  to  the  citizenry  of  the  local  area. 
This  objective,  it  was  determined,  could  best  be  accomplished  by  an  or- 
ganization separate  from  the  medical  society,  which  would  develop  and 
participate  in  providing  comprehensive  health  care  for  the  people  in 
the  area. 

The  Bexar  County  Medical  Foundation  is  a  completely  independent 
organization,  independent  from  the  medical  society  which,  under  its 
by-laws,  is  not  capable  of  becoming  involved  in  the  economic  and  fi- 
nancial aspects  of  the  delivery  of  health  care.  Thus,  the  Bexar  County 
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Medical  Foundation  in  effect  is  an  operational  organization  of  local 
physicians  who  could  become  involved  in  effecting  health  care  delivery 
systems  and  also  accepting  financial  risk  in  such  delivery  systems. 

Soon  after  the  Bexar  County  Medical  Foundation  was  officially  char- 
tered, the  Department  of  Health,  Education,  and  "Welfare  announced 
the  availability  of  granting  funds  for  organizations  which  desired  to 
enter  into  feasibility  studies  for  the  development  of  health  maintenance 
organizations — HMO's. 

This  announcement  reached  the  Bexar  County  Medical  Foundation 
in  April  1971.  After  investigation  of  this  offer  by  DHEW,  the  board 
of  tlie  BCMF  decided  to  initiate  an  application  for  such  a  grant,  since 
it  was  felt  that  the  HMO  concept  might  very  well  be  the  type  of  vehicle 
through  which  the  objectives  of  the  foundation  could  be  achieved.  A 
grant  proposal  was  written,  according  to  the  guidelines  issued  by 
DHEW,  and  was  submitted  on  April  24,  1971,  after  the  necessary  ap- 
proval of  the  local  314(b)  agency,  which  is  the  Alamo  Area  Council  of 
Governments,  and  the  Bexar  County  Medical  Foundation  was  awarded 
the  grant  to  perform — mind  you,  to  perform — a  feasibility  study, 
Avhicli  would  become  effective,  July  1, 1971. 

It  should  be  kept  in  mind  that  this  was  a  grant  to  perform  a  feasi- 
bility study  which,  in  effect,  was  to  make  an  analysis  of  all  the  factors 
involved  in  the  development  and  future  operation  of  an  HMO,  with- 
out any  promise  or  commitment  on  the  part  of  the  Bexar  County  Medi- 
<:al  Foundation  to  eventually  enter  into  the  actual  operation  of  an 
HMO.  The  Bexar  County  Medical  Foundation  was  one  of  approxi- 
mately 120  organizations  around  the  Nation  which  at  this  time  received 
grants  to  perform  feasibility  studies  during  this  period. 

It  was  one  of  the  very  few  medical  foundations  to  receive  such  a  study 
grant.  It  should  be  noted  that  the  Bexar  County  Medical  Foundation 
is  one  of  approximately  30  grant  recipients  which  have  thus  far  been 
successful  in  placing  into  operation  its  HMO.  It  is  the  only  one  in 
Texas  which  lias  successfully  performed  this  feat.  DHEW  awarded 
the  amount  of  $63,820  to  the  Bexar  County  Medical  Foundation  for 
the  initial  HMO  feasibility  study. 

Since  the  indigent  sector  of  the  city  felt  itself  most  concerned  with 
the  development  of  alternative  forms  of  health  care  delivery,  the 
original  advisory  committee  was  dissolved  the  A^ery  night  the  grant 
tipplication  was  approved,  and  a  new  advisory  board  was  formed  to 
serve  for  a  period  of  1  year  or  until  that  feasibility  study  was  com- 
plete. Among  the  18-member  advisory  board  of  physicians  were  8 
Latin  American  physicians  from  the  Barrio  areas,  oneblack  physician 
also  from  a  poor  area,  and  9  physicians  from  other  sections  of  the  city. 
The  advisory  board  clearly  was  well-represented  by  physicians  from 
the  minority  section  of  the  city.  The  names  of  these  physicians  are  in  a 
jrncket  of  information  which  I  would  like  to  present  to  the  coimiiittee 
for  inclusion  in  the  record  at  the  close  of  my  presentation.  If  this  be  a 
monopolistic  power  grab,  then  I  need  a  new  definition  for  the  word. 

[The  documents  referred  to  appear  as  exhibit  No.  3  at  the  end  of 
this  panel's  testimony.] 

Dr.  Morales.  From  the  very  beginning,  the  advisory  board  was 
determined  not  to  devise  a  program  exclusively  for  the  rich  or  poor, 
for  blacks  or  whites,  or  any  one  racial  or  economic  group. 
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The  main  concern  was  that  there  should  be  a  comprehensive  healtb 
l^lan  which  would  provide  quality  care  for  a  single  person  or  a  married 
person  and  his  or  her  family  al  a  reasonable  cost.  The  idea  was  to- 
devise  a  program  of  delivery  of  health  care  to  do  the  following: 

1.  Prevent  illness  rather  than  to  cure  sickness  after  it  occurred ; 

2.  That  provisions  be  established  to  encourage  less  expensive  out- 
patient diagnostic  evaluation  and  treatment  of  disease,  rather  than 
more  costly  inpatient  hospitalization ; 

3.  That  there  should  be  adequate  controls  to  insure  that  only  high- 
quality  care  would  be  tolerated  under  the  program ; 

4.  That  a  prepaid  capitation  payment  be  established  at  as  low  a  rate 
as  possible  consistent  with  the  provision  of  quality  comprehensive  care ; 

5.  That  a  fee  schedule  devised  by  the  doctors  and  arbitrated  by  the 
foundation  to  assure  participating  physicians  a  just  and  fair  compensa- 
tion for  their  services  consistent  with  the  usual  and  customary  charges 
for  any  such  services  in  the  community  of  Bexar  County ; 

6.  That  a  peer  review  mechanism  be  provided  to  insure  against 
abuses  and  overutilization  by  either  physicians,  hospitals,  nursing 
homes,  pharmacies,  and  other  providers  as  well  as  users  or  consumers ; 

and 

7.  That  a  consumer  advisory  board  be  included  in  the  organization 
to  provide  input  as  to  consumer  desires  and  needs. 

Now,  the  task  of  even  beginning  to  know  and  understand  how  to- 
structure  an  HMO  is  a  staggering  thought  in  itself.  In  its  infancy  the- 
advisoi-y  committee  had  to  learn  what  the  function  of  an  HMO  is  or 
can  be,  how  it  can  be  structured,  who  runs  it,  who  administers  it,  who 
audits  and  guarantees  against  abuses  and  losses,  who  monitors  fees^ 
and  disbursements,  who  sets  actuarial  figures,  how  rates  and  premiums 
are  arrived  at  and  how  one  structures  the  entire  effort  within  the  con- 
straints of  State  and  Federal  laws  and  regulations. 

Gentlemen,  let  me  tell  you  that  even  for  a  group  of  500  physicians — 
all  professionals  in  the  delivery  of  health  care— the  problems  facect 
seemed  monumental  if  not  insurmountable  at  that  time. 

In  the  beginning  our  efforts  were  made  more  trying  because  the- 
insurance  industry  itself  did  not  know  just  what  significance  HMO's 
would  have  on  the  impact  of  health  care  delivery  and  it  was  hesitant  to 
provide  us  with  useful  actuarial  information,  or  any  information  at  all 
for  that  matter. 

Therefore,  any  previous  statements  that  you  may  have  heard  that 
the  Blues  and  the  insurance  industry  in  Texas  were  in  cahoots  with  the- 
medical  society  to  control  the  delivery  of  health  care  is  nothing  more 
than  a  tissue  of  lies. 

At  any  rate,  the  physician  members  of  the  Bexar  County  Medical 
Foundation  set  up  committees  and  divided  its  members  into  groups 
dedicated  to  gathering  the  needed  information  and  statistical  figures 
needed  to  devise  as  noble  a  proposal  as  a  comprehensive  health  care- 
package. 

Professional  standards  committees  were  formed,  utilizations  review 
committees,  peer  review  committees,  fee  structure  committees,  con- 
sumer input  committees,  and  countless  other  committees  were  formed. 

The  500-plus  physicians  of  the  Bexar  County  Medical  Foundation 
expended  thousands  of  man-hours  working  to  put  the  pieces  together 
in  this  heretofore  unheard  of  endeavor  in  our  community. 
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Frustrations  and  delays  were  very  many.  Disagreements  and  discus- 
sion, arbitration  and  compromise  became  a  way  of  life  in  the  early  days 
of  the  foundation. 

At  no  time  were  we  given  a  real  honest  to  goodness  helping  hand  by 
either  the  insurance  industry  or  the  medical  school  in  our  community. 

Slowly  we  put  the  thing  together  and  soon  enough  we  were  able  to 
secure  privately  the  actuarial  figures  and  statistics  needed  to  devise  a 
viable  and  effective  comprehensive  health  care  package. 

The  following  goals  and  provisions  were  felt  to  be  essential  for  the 
success  of  the  health  care  delivery  plan : 

1.  Freedom  of  choice  for  both  doctors  and  patients ; 

2.  A  prepaid  capitation  for  enrollment  under  the  program  for  com- 
prehensive services  offered ;  and 

3.  Fee  for  service  reimbursement  for  services  offered  by  participat- 
ing physicians,  within  the  reasonable  and  customary  fee  structure 
established  by  the  foundation. 

Our  efforts  continued,  and  in  March  of  1972  the  DHEW  announced 
that  funds  would  be  available  to  those  recipients  of  feasibility  grants 
which  felt  that  their  studies  indicated  that  the  development  of  an 
HMO,  structured  within  their  type  of  organization,  could  reasonably 
be  expected  to  become  an  operational  reality. 

Now,  on  April  19,  1972,  in  response  to  the  invitation  from  DHEW, 
the  Bexar  County  Medical  Foundation  submitted  an  application  for 
a  development  grant  which  would  permit  the  Bexar  County  Medical 
Foundation  to  move  on  to  the  final  development  of  an  HMO. 

The  application  for  funding  of  a  development  grant  was  approved  to 
become  effective  July  1,  1972.  The  grant  award  amounted  to  $122,31:0 
of  DHEW  funds,  and  the  Bexar  County  Medical  Foundation  was  au- 
thorized, in  addition,  to  carry  over  the  unspent  funds  from  the  feasi- 
bility study  grant.  In-kind  contrilnitions  from  the  Bexar  County 
Medical  Foundation  for  the  development  grant  amounted  to  $10,275. 

Thus,  the  total  amount  of  funding  provided  by  DHEW  to  the  Bexar 
County  Medical  Foundation  for  both  the  feasibility  study  and  the  de- 
velopment study  was  $186,160,  and  this  amount  was  expended  over  a 
3-year  period  through  June  30,  1974.  The  second  development  grant 
originally  was  authorized  to  cover  tlie  period  from  July  1,  1972, 
through  June  30,  1973.  The  total  amount  M'as  not  spent  by  the  end  of 
June  1973  and  DHEW  authorized  an  extended  period  since  there  was 
still  considerable  work  to  be  done  in  the  development  stage.  It  should 
be  noted  that  throughout  the  entire  timespan  the  DHEW  was  provided 
with  progress  reports  and  there  was  a  considerable  amount  of  onsite 
inspection  of  the  work  being  done  by  Bexar  County  Medical  Founda- 
tion. 

Xow,  with  regard  to  the  allegation  made  in  previous  testimony  be- 
fore this  committee,  that  the  Bexar  County  IMedical  Foundation  de- 
clared that  it  would  not  include  the  indigent  in  its  HMO.  the  followino- 
claiification  is  furnished.  In  the  origmal  application  for  the  feasibility 
study  in  April  of  1971  the  Bexar  County  Medical  Foundatioii  stated 
that  it  was  proposed  that  during  the  initial  1-year  feasibility  study 
there  would  be  made  an  attempt  to  market  the  H!MO  concept  and  thus 
obtain  some  actual  data  and  experience. 

It  was  suggested  that  a  small  enrollment  might  be  made  of  some 
500  to  1,000  families  and  that  these  would  include  the  indigent  popula- 
tion, the  medically  indigent  population,  as  well  as  the  self-sustaining,. 
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self-pay  population.  At  that  time,  the  unique  problems  and  difficulties 
inherent  in  the  development  of  an  HMO  were  tinily  unknown  to  us 
and  to  DHEW. 

We  had  no  way  of  knowiujo;  at  that  time  the  actual  enormity  of  our 
undertaking  land  all  of  the  actual  problems  which  needed  to  be  over- 
come before  an  HMO  could  become  operational.  The  fact  that  we 
failed  to  accomplish  what  we  had  proposed  during  the  1-year  feasi- 
bility study  was  in  retrospect  not  surprising,  for  such  an  ambitious 
project  has  to  this  date  not  been  accomplished  by  any  organization. 
The  inclusion  of  the  indigent  and  medically  indigent  population  in 
the  proposed  HMO  was  always  dependent  on  the  Bexar  County  Medi- 
cal Foundation  being  able  to  obtain  the  necessary  funds  for  the  pay- 
ment of  the  monthly  capitation  premiums  necessary  for  the  operation 

of  any  HMO. 

The  Bexar  County  Medical  Foundation  staff  investigated  every 
possible  source  of  funding  for  payment  of  the  premiums  for  the  en- 
rol lees  who  would  not  be  able  to  pay  themselves. 

It  was  finally  realized  that  such  funding  for  the  indigent  and  medi- 
cally indigent  was  unavailable  from  Federal,  State,  or  local  sources. 

No  HMO  can  operate  without  each  enrollee  contributing  to  the  cost 
of  the  HMD  operation.  The  funds  for  monthly  premiums  must  be  paid 
into  an  HMO,  regardless  of  its  source. 

In  essence  it  boils  down  to  the  fact  that  "there  are  no  free  lunches.'* 
Regardless  of  the  fact  that  someone  may  be  obtaining  services  free  of 
charge  it  is  a  basic  truth  that  somebody  else  must  pay  for  those  free 
services. 

We  have  no  apologies  for  our  ambitions  and  candidly  stated  in  our 
first  report  that  the  HMO  was  not  operational  and  that  it  appeared  to 
be  impossible  to  provide  indigent  care  without  outside  sources  of  in- 
come to  fund  an  indigent  program.  By  this  time  DHEW  itself  real- 
ized that  it  was  not  possible  to  include  indigent  persons  in  any  HMO, 
for  none  of  the  other  grant  recipients  had  been  able  to  do  so  by  this 
time. 

The  only  exceptions  are  those  HMO's  which  have  been  successful  in 
contracting  for  health  care  services  to  the  title  XIX,  medicaid,  popula- 
tion. However,  the  medicaid  beneficiaries  cannot  be  considered  as  be- 
ing medically  indigent  since  they  already  have  financial  access  to  a  rela- 
tively full  range  of  medical  care  services.  The  Bexar  County  Medical 
Foundation  had  been  seeking  primarily  to  provide  health  care  serv- 
ices, through  its  HMO,  to  those  persons  who  are  indigent  but  not  eligi- 
ble for  medicaid  services. 

As  a  result  of  this  Bexar  County  Medical  Foundation  report  that 
we  had  not  achieved  all  our  goals  the  news  media  and  certain  individ- 
uals raised  a  great  hue  and  cry  and  accused  the  Bexar  County  Medical 
Foundation  and  all  physicians  of  deliberately  excluding  the  indigent 
from  medical  care.  It  is  necessary  to  remember  that  what  we  had  con- 
tracted for  with  DHEW  was  the  performance  of  a  feasibility  study. 
Our  report  stated  what  we  had  been  able  to  determine  as  feasible  and 
what  we  had  determined  as  not  feasible.  We  had  ascertained  that  it 
was  not  feasible  to  include  an  indigent  population  in  an  HMO  unless 
a  funding  source  for  that  population  group  was  available.  In  order 


1699 

to  do  this  ^YitllOllt  Government  funding,  it  would  be  necessary  to^in- 
crease  the  capitation  rate  of  those  persons  who  were  paynig  the  prem- 
iums from  their  own  pockets. 

This  woukl  constitute  double  payment  for  those  persons  and  would 
not  be  tolerated  by  them.  In  fact,  it  would  make  the  premium  rate  so 
high  as  to  negate  the  possibility  of  marketing  a  comprehensive  health 

care  program. 

The  Bexar  County  Medical  Foundation  made  the  decision  to  go 
ahead  with  the  development  of  the  HMO  and  for  the  present  to  market 
it  to  the  self-paying,  employed  population.  When  funding  became 
available,  through  Government  programs  such  as  national  health 
insurance,  the  Bexar  County  IMedical  Foundation  wall  have  a 
thorouohly  tested  and  operational  HMO  which  will  be  able  to  then 
include  and  provide  a  complete  range  of  health  care  services  to  the 
indigent  v>dthout  the  time  gap  necessary  to  develop  an  HMO.  The 
goals  and  objectives  of  the  Bexar  County  Medical  Foundation  still 
include  the  provision  of  health  care  services  to  the  total  population 
in  the  San  Antonio-Bexar  County  region,  and  we  are  continuing  to 
explore  ways  and  means  to  accomplish  this  end. 

Xow,  briefly,  we  have  an  ongoing,  operational,  prepaid  comprehen- 
sive health  care  delivery  system  with  3,500  people  enrolled  who  are  be- 
ing provided  with  a  total  range  of  health  care  services  at  a  cost  of  ap- 
proximately $5T-$60  per  month  per  family. 

In  his  testimony  before  this  committee,  ]Mr.  ;Mendelson  referred  to 
a  letter  circulated  to  "medical  doctors  in  Bexar  County''  in  November 
of  1971.  In  his  effort  to  demean  the  physicians  he  quoted  from  a  por- 
tion of  that  letter.  It  should  be  noted  first  that  the  letter  alluded  to  by 
Mr.  Mendelson  was  actually  circulated  in  September  of  1971,  to  physi- 
cian members  of  the  Bexar  County  JNIedical  Society. 

This  date  was  only  a  few  months  after  the  medical  foundation  had 
received  its  corporate  charter  and  only  4  months  after  the  feasibility 
grant  was  awarded.  The  portion  read  hj  Mr.  Mendelson  w-^s  deliber- 
ately taken  out  of  context  and  made  to  appear  oixdnous.  The_  simple 
purpose  of  the  letter  was  to  acquaint  the  physician  membership  with 
the  Government's  emphasis  on  the  development  of  HMO's  to  provide 
preventive  care,  and  to  explain  how  a  ]nedical  foundation  is  or^'anizpd 
and  operated  for  the  purpose  of  providing  health  care  services  to  the 
people  of  an  area. 

Certainly  physicians  have  every  right,  as  do  the  members  of  any 
other  profession  or  industry,  to  attempt  to  maintain  certain  principles 
basic  to  their  profession  while  at  tlie  same  time  providing  broader,  in- 
novative service  systems  to  the  populations  served  by  that  profession. 
This  is  what  the  physicians  of  Bexar  County  have  attempted  to  do  in 
establishing  their  foundation  and  the  HMO. 

A  copy  of  the  letter  referred  to  by  Mr.  Mendelson,  with  all  enclosures 
thereto,  is  included  for  this  committee's  information  in  the  packet  of 
information  I  request  to  be  made  a  part  of  the  record  of  this  hearing. 

[The  documents  referred  to  appear  as  exhibit  No.  3  (enclosure  5) 
at  the  end  of  this  panel's  testimony.] 

Dr.  INIoRALES.  On  January  5,  1972,  during  the  original  feasibility 
study  period,  the  Bexar  County  Medical  Foundation  extended  invita- 
tions to  all  legislators  representing  the  San  Antonio  area  and  to  others 

35-554— 74— pt.  3 19 


1700 

concerned  with  health  care  services  in  tlio  region  to  meet  ^s-ith  the 
board  of  trustees  of  the  Bexar  County  Medical  Foundation  in  order 
to  be  informed  of  Avhat  the  foundation  was  attempting  to  accomplish 
and  to  receive  input  from  tlie  invitees.  Mr,  Bernal  was  among  those 
invited  and  he  did  attend  the  meeting.  During  the  course  of  tlie  dis- 
cussion that  evening  Mr.  Bernal  was  highly  critical  of  the  physicians 
and  of  the  Bexar  County  ^Medical  Foundation,  and  alluded  repeatedly 
to  the  lack  of  care  provided  for  indigents. 

Mr.  Bernal  implied  that  he  could  obtain  necessary  funds  for  care 
for  the  indigent.  The  trustees  of  the  Bexar  County  Medical  Founda- 
tion, of  which  I  am  a  member,  invited  Mi*.  Beinal  to  join  with  the  Bexar 
County  Medical  Foundation  in  a  concerted  effort  to  bring  together  the 
funds  lie  indicated  that  he  could  obtain  from  Government  sources  so 
that  by  joint  effort  the  indigent  population  could  be  assured  improved 
health  care  services. 

He  w^as  also  invited  to  name  any  person  or  persons  he  desired  to  be 
appointed  to  the  Bexar  County  Medical  Foundation  Consumer  Advis- 
ory Committee  so  that  they  could  have  a  part  in  structuring  the  to-be- 
developed  HMO.  Mr.  Bernal  never  responded  to  either  invitation  and 
kept  aloof  from  the  Bexar  County  Medical  Foundation.  i)rpferring 
to  stand  aside  and  denigrate  the  Bexar  County  ^Medical  Foundation  and 
the  HMO  rather  than  taking  a  more  positive  approach  to  find  ways 
and  means  to  obtain  more  care  for  this  segment  of  the  population.  Up 
to  this  time  there  has  been  no  constructive  input  from  Mr.  Bernal. 

Among  numerous  arrangements  to  be  made  during  the  develop- 
ment of  the  Bexar  County  ^Medical  Foundation's  HMO  was  that  of  ob- 
taining a  suitable  arrangement  with  one  or  more  insurance  companies 
to  underwrite  portions  of  the  health  benefits  package  and  to  share  in 
the  risk.  The  physicians  of  the  foundation  had  agreed  to  assume  a  por- 
tion of  the  financial  risk  connected  with  their  direct  professional 
services. 

Insurance  companies  were  interested  in  the  development  of  the 
HINfO  concept,  but  none  were  willing  to  explore  and  enter  into  any 
kind  of  joint  venture  with  the  foundation  to  put  the  HMO  into  opera- 
tion. In  our  discussions  with  insurance  executives  we  found  a  decided 
negative  attitude  to  their  underwriting  any  proposal  which  included 
the  low-income  or  indigent  population  in  the  enrollment.  They  rea- 
soned that  they  had  little  or  no  actual  experience  with  such  population's 
regarding  their  utilization  of  services  and  the  extent  of  the  types  of 
illness  which  exist  am.ong  the  low-income  populace. 

To  overcome  this  obstacle,  the  Bexar  County  Medical  Foundation 
decided  that  an  intensive  study  of  the  health  status  of  the  low-income 
population  in  the  San  Antonio  area  should  be  accomplished  so  that 
true  indexes  of  their  health  status  and  future  utilization  of  health  serv- 
ices could  be  forecast. 

With  the  support  of  the  regional  medical  program  of  Texas — 
RMP — the  Bexar  County  Medical  Foundation  developed  a  project 
whose  major  objectives  were  : 

1.  To  develop  health  profiles  for  selected  low-income  persons ; 

2.  To  develop  a  mechanism  to  meet  the  health  care  needs ; 

3.  To  provide  access  to  health  care  for  the  sampled  low-income 
population;   and 
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4.  To  deHiie,  anah'ze,  and  project  total  real  health  needs  based  on 
collected  information. 

A  project  titled  "Health  Evalnation.  Access,  and  Resonrces  Devel- 
opment"— HP]ARD — was  developed  and  funded  by  RMP  of  Texas. 

The  project  was  initiated  in  January  197o  and  was  to  continue  for  a 
3-year  period.  The  project  was  terminated  as  of  June  30,  1973,  due  to 
the  cutoff  of  RMP  funds  at  the  Federal  level.  T)urin<r  the  intervening 
(>  months,  the  Bexar  County  Medical  Foundation  did  manage  to  screen 
307  persons  from  the  target  population.  The  screening  was  accom- 
plished by  lay  persons  from  the  low-income  areas  who  v.ei'e  trained  as 
outreacli  woi'kers  to  go  into  the  homes  and  ol)tain  a  medical  history 
and  brief  physical  examination. 

The  history  was  taken  via  a  computerized  S3'stem.  The  outreach 
workers  and  the  Bexar  County  Medical  Foundation  staff  woiked  in 
close  harmony  with  sevei'al  of  the  low-income  neighboi-hood  commu- 
nity centers.  Review  of  the  histories  and  physicals  weiv  acconrplishcd 
by  phyiscian  members  of  the  Bexar  County  Medical  Foundation  and, 
where  indicated,  necessary  care,  treatment,  and  follownp  were  pro- 
vided on  a  voluntary  basis  by  Bexar  County  Medical  Foundation  phy- 
sicians. Throughout  this  period,  there  was  close  cooperation  and  co- 
ordination with  the  local  medical  school  and  hospital  district  in  ex- 
change of  data  and  provision  of  care. 

Due  to  the  early  termination  of  tlie  project  the  infoi-mation  desired 
was  not  obtained  in  sufficient  quantities  to  enable  tlie  Bexar  County 
^Medical  Foundation  to  make  conclusive  determinations  which  could  be 
presented  to  insurance  companies  for  actuarial  purposes. 

Through  the  auspices  of  the  Bexar  County  ^Medical  Foundation,  a 
child  health  care  center  became  opei-ational  in  Maverick  (^ountv,  Tex. — 
Eagle  Pass — in  June  1973.  Through  the  special  efforts  of  members  of 
the  Bexar  County  Medical  Foundation — six  physicians — necessary 
funding  for  this  ])roject  was  authorized  by  the  Office  of  Economic 
Opportmiity  to  the  Texas  chapter  of  the  American  Academy  of 
Pediatrics.  The  target  population  for  this  pi'oject  was  children  who 
are  in  need  of  medical  care  but  not  eligible  for  any  medical  care 
through  any  existing  Federal,  State,  or  local  government  project. 

Through  the  assistance  of  the  Bexar  County  ]\ledical  Fouiidation 
and  its  physicians  who  act  as  a  special  supei'visory  committee  for  this 
project,  a  full-time  qualified  pediatrician  was  employed  along  with 
ancillai'v  staff'  to  provide  medical  care  to  children  in  the  Maverick 
County  region,  an  area  designated  as  impoverished  insofar  as  medical 
care  is^  concerned.  The  clinic  is  operated  in  facilities  provided  by  the 
Maverick  County  Hospital  district  through  a  contract  with  the  Bexar 
County  ^Medical  Foundation. 

That  clinic  is  now  providing  medical  care  to  3,000  or  more  children. 
I  have  included  a  copy  of  a  news  story  from  San  Antonio  Express- 
Xews.  dated  December  23,  1973,  in  the  packet  of  material  to  whioh  I 
have  previously  referred. 

[See  exhibit  3  (enclosure  5)  at  the  end  of  this  panel"^  oral 
testimony.] 

Dr.  ^Morales.  Another  target  population  for  medical  care  has  heen 
the  migrant  workers.  Since  the  inception  of  the  Bexar  County  Medical 
Foundation  discussions  have  been  held  with  executives  of  the  local 
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migrant  association  to  determine  how  the  Bexar  County  Medical 
Foundation  discussion  have  been  hekl  with  exe'cutives  of  the  local 
care  services  to  the  migrant  population  in  this  area.  In  June  197o  the 
Bexar  County  Medical  Foundation  formally  contacted  the  Dallas 
regional  office  of  DHEW  and  indicated  desire  for  the  Bexar  County 
]Medical  Foundation  to  develop  a  program  of  healtli  care  services  to  the 
migrant  population  of  Bexar  Country.  A  meeting  was  arranged  with 
officials  of  the  DHEW  regional  office  and  the  executives  of  the  South- 
west Migrant  Association  in  San  Antonio.  This  meeting  took  place 
on  September  5, 1973. 

The  Bexar  County  Board  of  Trustees  had,  on  September  12,  1973, 
passed  resolutions  which  offered  the  services  of  the  Bexar  County 
^ledical  Foundation  in  augmenting  the  physician  services  of  the  Mi- 
grant Association's  health  care  project,  and  also  proposed  that  a  pilot 
project  be  developed  and  initiated,  with  cooperation  of  DHEW  in 
necessary  funding,  to  enroll  a  sample  of  the  migrant  population  in 
the  Bexar  County  Medical  Foundation's  health  care  plan,  on  a  capi- 
tated basis,  to  receive  their  total  health  care  needs  through  the  Bexar 
County  Medical  Foundation  health  care  plan. 

In  this  way  a  determination  could  be  made  of  the  actual  utilization 
of  a  comprehensive  health  care  plan  b}^  migrant  workers  and  the  actual 
cost  of  such  services. 

The  Bexar  County  Medical  Foundation  and  its  insurance  under- 
writers agreed  to  provide  these  services  at  a  minimum  capitation  rate 
and  assume  the  financial  risk  involved  in  such  an  arrangement.  Dis- 
cussions were  held  with  the  board  of  directors  of  the  Migrant  Asso- 
ciation and  the  proposal  of  the  Bexar  County  Medical  Foundation  was 
accepted  by  the  Migrant  Association.  On  February  1,  1974,  a  formal 
proposal  was  made  to  the  Migrant  Association  which  was  incorporated 
in  that  association's  Federal  funding  request  for  the  fiscal  year  1975. 

Final  approval  from  the  DHEW  is  pending. 

In  summation,  I  would  like  to  correct  any  misconception  given  by 
Mr.  Bernal  in  his  testimony  here  on  May  15.  In  his  testimony  on 
May  15,  Mr.  Bernal  misstated  the  facts  with  regard  to  Federal  fimding 
for  the  Committee  of  Coordinated  Comprehensive  County  Clinics— 
the  so-called  "5C's  group" — and  I  would  like  to  set  the  record  straight 
at  this  time. 

The  5C's  group  was  established  in  1969,  but  was  not  operational 
because  of  lack  of  funding  and  staff.  The  Alama  Area  Comicil  of  Gov- 
ernments— AACOG — the  legally  constituted  314(b)  agency  charged 
with  comprehensive  health  planning  for  the  10-county  areal  had  been 
providing  the  staffing,  secretarial  services,  and  administrative  work  for 
the  5C's  group  during  1969  and  1970.  In  April  of  1970  the  Regional 
Office  of  HEW  informed  AACOG  that  it  would  favorably  receive  one, 
and  oiily  one,  grant  application  for  a  feasibility  study  relating  to  the 
provision  of  medical  care  in  the  Model  Cities  area  through  the  estab- 
lishment of  family  clinics.  DHEW  stressed  the  importance  of  almost 
immediate  submission  of  one  grant  application  because  approval  was 
necessary  so  that  funding  could  be  accomplished  prior  to  the  end  of 
the  fiscal  year  on  June  30. 

The  executive  coimnittee  of  AACOG,  made  up  entirely  of  elected 
officials,   and  without  any  physician  representation,  overruled  the 
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health  coordinating  committee  and  voted  almost  unanimously  to  sub- 
mit the  application  in  the  name  of  AACOG  since  this  organization  was 
staffed  and  functioning  and  the  5C's  group  was  not  actually  opera- 
tional. 

The  5C's  group  refused  to  abide  by  the  decision  of  the  executive 
committee  and  submitted  to  DHEW  a  competing  application.  When 
this  second  application  was  received  DHEW  refused  to  approve  either 
grant  application. 

Thus,  it  was  not  the  "medical  industrial  lobbyists"  as  Mr.  Bernal 
claims,  but  the  action  of  the  5C*s  group  itself  Avhich  killed  the  feasi- 
bility study  for  the  family  medical  clinics  in  ghetto  areas.  It  is  this 
'•ours  or  nobody's"  attitude  which  has  unfortunately  typified  the  ac- 
tions of  some  of  the  groups  ^vlio  were  represented  by  witnesses  before 
this  committee  on  ]May  15. 

In  closing,  I  would  like  to  thank  this  committee  for  the  opportunity 
to  factually  summarize  some  of  the  activities  of  the  Bexar  County 
Medical  Foundation  and  the  doctors  of  San  Antonio  in  the  a,rea  of 
HMO  development  and  innovative  health  care  deliveiy.  As  physicians 
we  are  dedicated  to  improvement  in  medical  and  health  care  to  all 
the  population  of  our  area.  I  can  assure  you  that  had  my  motives  and 
those  of  my  colleagues  been  to  grab  power,  make  more  money,  and  to 
jealously  protect  our  own  self-interests,  the  physicians  of  Bexar 
County,  Tex.,  would  not  have  donated  literally  thousands  of  hours  of 
time  and  service,  without  compensation,  to  the  projects  that  I  have 
just  described.  I  am  fearful,  however,  that  if  the  unwarranted  attacks 
and  castigations  continue  in  the  press  and  elsewhere  many  doctoi-s  may 
begin  to  wonder  whether  or  not  it  is  worth  it.  I.  for  one,  would  look 
upon  physician  withdrawal  from  programs  of  development  of  alterna- 
tive health  care  delivery  systems  as  a  disaster  of  major  proportions  for 
the  public  health  and  welfare  of  this  Xation. 

Mr.  Chairman,  may  I  at  this  time  present  to  the  committee  the  docu- 
ments I  have  previously  mentioned  along  with  other  information  re- 
lating to  the  Bexar  County  Medical  Foundation. 

Senator  Hart.  They  will  be  received  and  printed. 

[The  documents  referred  to  appear  as  exhibit  3  at  the  end  of  this 
panels'  testimony.] 

Senator  Hart.  5lr.  Stone  will  follow  Dr.  ^Morales. 

Statement  of  Sam  V.  Stone 

Mr.  Stone.  ]Mr.  Chairman,  my  name  is  Sam  Stone.  I  am  an  attorney" 
in  Austin,  and  I  have  presented  to  the  committee  a  prepared  statement 
which  is  in  somewhat  more  detail  than  the  oral  testimonv  I  will  give 
today. 

Sentoi-  Hart.  Let  mo  order  it  printed.  We  Avill  have  it  printed. 

^Ir.  Stone,  Thank  you. 

[The  document  referred  to  appears  as  exhibit  Xo.  4  at  the  end  of 
tliis  panel's  oral  testimony.] 

]\Ir.  Stone.  My  testimony  here  relates  to  the  provisions  of  the  Texas 
Medical  Practice  Act,  the  provisions  of  article  4509a  and  the  prohibi- 
tions of  the  corporate  practice  of  medicine  as  contained  in  the  Texas 
Medical  Practice  Act. 
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This  conmiittce  has  received  testimony  from  four  witnesses  concern- 
in<>-  tlieir  interpretation  of  the  Texas  Medical  Practice  Act  and  my 
activities  with  the  Texas  State  Board  of  Medical  Examiners. 

At  the  ontset,  let  me  explain  my  position  and  duties  with  the  board 
of  medical  examiners.  Miss  Cox  inaccurately  stated  to  this  connnittee 
that  there  was  reason  to  question  the  leo-ality  of  my  attorney-client 
relationship  with  the  board,  citing  a  provision  of  the  appropriations 
bill.  The  fact  is  that  my  retention  as  an  attorney  for  the  board  is 
authorized  by  statute,  audited  and  certified  by  the  State  auditor's  office 
as  to  its  propriety,  and  acknoAvledoed  by  the  attorney  general  of  Texas 
with  whose  office  I  work  closely  in  performing  my  duties  for  tlie  board. 

In  other  words,  my  relationship  with  the  board  is  simply  that  of  a 
retained  attorney  representing  a  client.  This  committee  received  exten- 
sive testimony  on  May  15  relating  to  the  prohibition  of  the  corporate 
practice  of  medicine  which  has  no  doubt  left  the  connnittee  with  some 
distorted  and  inaccurate  views  of  the  current  state  of  the  law  in  Texas. 

Permit  me  to  briefly  quote  some  of  the  statements  previously  made 
to  this  committee. 

]Mr.  Bernal  states — 

Article  4.'509a  of  the  Texas  Medical  Practice  Act  now  provirtes  that  any  liealtli 
maintenance  organization  must  have  only  licensed  physicians  on  their  boards. 

This  is  an  incorrect  statement  of  the  law.  As  I  shall  discuss,  there 
is  no  prohibition  of  a  lay  group  entering  into  an  independent  con- 
tractual relationship  with  individual  doctors,  witli  professional  asso- 
ciations, pai'tnerships — such  as  done  in  the  Kaiser  plans^ — or  with  a 
4509a  corporation. 

Again,  Mr.  Bernal  stated — 

Competition  in  other  health  delivery  systems  would  seem  to  me  to  be  good 
for  the  market.  The  medical  lobbyists  in  Texas,  however,  give  the  impression  that 
the  only  way  is  the  fee-for-service  way. 

Again  this  is  an  incorrect  statement  or  conclusion  which  does  not 
reflect  the  official  position  of  the  Texas  Medical  Association,  as  I  will 
mentioji  in  a  few  moments. 

Miss  Cox  stated — 

Texas  organized  medicine  claims  that  under  the  provisions  of  the  Texas 
Medical  Practice  Act  only  licensed  physicians  may  own  and  operate  health  main- 
tenance organizations  and  they  further  claim  that  all  HMO's  are  subject  to 
regulation  by  the  State  board  of  medical  examiners. 

Miss  Cox  seems  to  wish  to  have  this  committee  believe  that  the  board 
'of  medical  examiners  desires  to  exercise  complete  control  over  the 
development  of  HMO's,  and  this  is  inaccurate. 

If  I  may  be  permitted  a  personal  statement  at  this  point  I  would 
inform  the  committee  that  in  March  1974  Miss  Cox,  representing 
herself  as  an  employee  of  the  Juarez-Lincoln  Migrant  Information 
Clearinghouse,  an  organization  which  is  funded  by  the  Department  of 
Labor,  interviewed  me  for  'lYo  hours.  Prior  to  that  time  and  afterward 
she  spent  several  days  in  the  office  of  the  State  board,  had  total  access 
to  all  relevant  records,  and  received  the  complete  cooperation  of  all 
board  employees.  During  my  interview  with  IMiss  Cox  we  discussed 
specifically  the  provisions  of  article  4505,  and  the  prohibited  activities 
for  wliich  a  physician  may  lose  his  license.  I  pointed  out  to  JNIiss  Cox 


1705 

that  there  was  no  prohibition  under  the  act  of  a  prepaid  capitation 
payment  healtli  care  delivery  system  and  that,  indeed,  the  Kaiser- 
Permanente  Foundation  had  made  a  study  in  Texas  some  years  ago 
on  the  feasibility  of  establishing  a  Kaiser-Permanente  health  plan  in 
the  State. 

Miss  Cox  and  I  discussed  prohibition  of  the  corporate  practice  of 
medicine — the  fact  that  the  prohibition  of  the  corporate  practice  of 
medicine  would  not  preclude  the  establishment  of  a  Kaiser  plan  or  one 
organized  as  Kaiser  currently  operates,  since  the  professional  medical 
component  of  the  Kaiser  plan  is  an  unincorporated  association  of 
several  hundred  doctors.  "We  also  discussed  the  case  in  the  Federal 
court  filed  by  the  San  Antonio  Community  Health  ]Maintenance  Asso- 
ciation seeking  to  overturn  on  constitutional  grounds  the  Texas  Medi- 
cal Practice  Act  and  Nonprofit  Corporation  Act. 

In  statements  to  me  Miss  Cox  recognized  the  fact  that  the  plaintiffs 
in  the  lawsuit  had  precipitated  an  unnecessary  constitutional  question 
since  the  nonprofit  corporate  structure  was  not  required  and  an  unin- 
corporated association  of  physicians  could  contract  with  any  group 
they  might  chose  as  independent  contractors  to  provide  medical  care 
on  either  a  fee-for-service  or  prepaid-capitation  basis.  It  is  alarming 
to  me  as  a  taxpayer  that  after  many  days  of  research  at  Goa  ernment 
expense  Miss  Cox  reached  so  many  unfounded  conclusions  which  she 
then  presented  to  this  committee  as  facts. 

Another  example  of  incorrect  or  misleading  information  presented 
to  tliis  committee  is  the  statement  by  Mr.  Michael  Mendelson  in  describ- 
ing the  effect  of  article  •4509a,  and  I  quote : 

The  practical  effect  of  such  restrictive  legislation  is  to  preclude  laymen  pro- 
viding to  themselves  and  their  families  health  and  medical  care  that  the  political 
medicine  men  want  a  fee  for  service  for. 

Again,  an  erroneous  and  untrue  statement. 

"What  then  is  the  status  of  the  practice  of  medicine  bv  a  corporation 
in  the  State  of  Texas? 

In  1989  the  legislature  amended  article  4505  to  include  seven  addi- 
tional grounds  for  refusal  to  license  an  applicant  or  revocation  of  the 
existing  license  of  a  physician.  Included  in  the  seven  new  provisions 
was  the  prohibition  against  "permitting  or  allowing  another  to  use 
his  license  or  certificate  to  practice  medicine  in  this  State," 

This  provision,  which  is  subpart  12  of  article  -4505,  has  been  inter- 
preted to  provide  that  when  a  corporation  employs  a  licensed  physi- 
cian to  treat  patients  and  itself  receives  a  fee.  the  corporation  is  unlaw- 
fully engaged  in  the  practice  of  medicine.  The  licensed  physician  so 
employed  is  violating  the  provisions  of  the  ^ledical  Practice  Act  and 
is  subject  to  having  his  license  to  practice  medicine  in  Texas  canceled, 
revoked,  or  suspended  by  the  board. 

I  have  cited  Texas  cases  on  this  point  in  my  statement.  In  addition, 
I  have  a  copy  of  opinion  No.  "W"VV278  issued  by  the  attorney  general 
of  Texas  on  October  16,  1957,  which  I  would  request  inserted  into  the 
record  of  this  hearing. 

Senator  Hart.  It  will  be, 

[See  attachment  1  to  exhibit  No.  4  at  the  end  of  this  panel's  oral 
testimony.] 

Mr.  Stone.  Texas  prohibition  of  the  corporate  practice  of  medicine 
is  not  unusual  or  unique  since  Texas  is  1  of  some  22  States  which 
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have  such  a  prohibition.  In  the  same  manner,  Texas  and  many  other 
States  also  proliibit  the  corporate  practice  of  law. 

Thus  far,  every  court  which  has  had  before  it  the  question  of  validity 
or  the  constitutionality  of  the  prohibition  of  the  corpoi-ate  practice 
of  medicine  has  lield  that  such  a  proliibition  is  the  valid  exercise  of 
the  police  power  in  the  State.  The  court  in  its  opinion  in  Garcia  et  al  v. 
The  State  Board  of  Medical  Examiners  et  al.^  in  which  the  plaintiffs 
included  the  San  Antonio  Community  Health  ISIaintenance  Associa- 
tion, organized  by  Mr.  Bernal  and  represented  by  Mr.  Mendelson,  held : 

The  police  power  of  the  State  of  Texas  includes  the  power  to  enact  compre- 
hensive, detailed,  and  rigid  regulations  for  the  practice  of  medicine,  surgei-y, 
and  dentistry.  There  is  no  right  to  practice  medicine  which  is  not  subordinate 
to  the  police  power. 

The  court  also  stated : 

The  Texas  stxitutes  are  clear.  They  preserve  the  vital  important  doctor-patient 
relationship  and  prevent  the  indirect  practice  of  medicine  by  a  corporation  when 
the  directors  or  trustees  of  such  are  not  physicians  licensed  by  the  Texas  State 
Board  of  Medical  Examiners. 

The  court  discussed  the  reason  the  prohibition  of  the  corporate 
practice  of  medicine  was  included  in  the  statutes  of  the  State  in  its 
opinion,  and  I  will  cite  in  my  prepared  statement  some  additional 
language  from  the  court  opinion. 

The  pros  and  cons,  then,  of  the  prohibition  of  the  practice  of  medi- 
cine were  before  the  legislature  in  1971  when  article  4509a  was  con- 
sidered and  adopted  as  a  part  of  the  Texas  Medical  Practice  Act. 

I  know  what  representations  were  made  to  the  legislature,  and  I  am 
aware  of  the  statements  made  to  then  Senator  Bernal.  The  provisions 
of  article  4509a  provide  that  the  board  of  medical  examiners  shall 
certify  to  the  secretary  of  state  applications  for  nonprofit  corporate 
charters  if:  One,  the  organizers  and  directors  are  currently  licensed 
physicians;  two,  the  purpose  as  stated  in  the  charter  is  one  or  more 
of  the  purposes  set  out  in  article  4509a;  and  three,  the  directors  and 
organizers  are.  in  the  language  of  the  statute,  "actively  engaged  in 
the  practice  of  medicine." 

The  determination  of  currently  licensed  physicians  is  easily  made 
and  a  decision  as  to  the  applicability  of  the  purpose  clause  is  usually 
judged  by  the  secretary  of  state's  attorney,  but  the  board  had  no  legis- 
lative guidance  as  to  what  "actively  engaged  in  the  practice  of  medi- 
cine" meant. 

In  order  for  there  to  be  an  expeditious  certification  back  to  the 
secretary  of  state  without  having  to  delay  for  one  of  the  four  or  five 
annual  board  meetings,  the  board  adopted  guidelines  for  adminis- 
trative determination  of  "active  practice  of  medicine." 

Under  the  guidelines,  the  board's  secretary  could  certify  the  charter 
application  if  the  directors  had  been  licensed  for  5  years  and  were 
currently  engaged  in  medical  practice  for  an  average  of  40  hours  a 
week. 

This  so-called  "5-year,  40-hour  rale"  was  not  intended  to  serve  as 
a  basis  for  refusal  of  certification,  but  merely  as  a  mechanism  for  ad- 
ministrative processing  of  applications  for  certification. 

In  fact.  If)  applications  have  been  presented  to  the  board  for  cer- 
tification and  only  one  has  been  rejected,  that  being  the  one  presented 
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by  ex-Senator  Bernal  on  belialf  of  the  San  Antonio  Community 
Health  Maintenance  Association  which  liad  no  licensed  doctors  as 
either  or«anizers  or  directors. 

Obviously,  the  board  could  not  certify  this  charter  application 
under  the  provisions  of  article  4509a. 

It  is  my  understandinc:  that  at  least  six  of  these  nonprofit  corpo- 
rations now  i]i  operation  plan  to  develop  some  type  of  prepaid,  com- 
prehensive medical  care  program  while  others  vary  in  their  activities 
from  operation  of  the  emergency  room  and  medical  education  program 
at  Brackenridge  Hospital  in  Austin  by  the  Central  Texas  Medical 
Foundation,  to  the  development  of  family  planning  services  by  the 
Planned  Parenthood  Physicians  of  Northeast  Texas,  Inc..  with  head- 
quarters in  Dallas. 

The  activities  of  the  other  approved  corporations  vary  widely 
within  the  spectrum  of  medical  services  and  professional  care. 

Several  erroneous  statements  were  made  to  this  committee  to  the 
effect  that  the  Texas  Medical  Association  opposes  HMO's  and  insists 
on  fee-for-service  payment  under  all  circumstances. 

The  house  of  delegates  of  the  association  adopted  by  resolution  an 
official  position  on  HMO's  and  I  haA'e  a  copy  of  this  resolution  and 
recjuest  that  it  also  be  included  in  the  record. 

Senator  PI  art.  It  will  be  included. 

[For  the  resolution  referred  to,  see  attachment  2  to  exhibit  No.  4 
at  the  end  of  this  panel's  oral  testimony.] 

^Ir.  Stoxe.  I  will  quote  from  only  a  portion  of  that  resolution  in 
the  interest  of  time. 

The  first  two  resolutions  read  : 

Resolved,  that  the  Texas  Medical  Association  reiterates  its  endorsement  and 
support  of  multiple  approaches  of  health  care  delivery  wliich  offer  the  broadest 
freedom  ou  choice  and  the  greatest  opportunity  for  new  innovations  for  con- 
tinued further  improvement  of  health  care  for  the  people  of  Texas ;  and  be  it 
further  resolved,  that  the  Texas  ^ledical  Association  endorses,  as  one  method, 
a  prepaid  health  care  delivery  system — sometimes  referred  to  as  an  HMO — 
that  has  the  capacity  to  protect  the  doctor-patient  relationship. 

I  commend  the  full  resolution  to  you  for  your  study.  It  should  be 
abundantly  clear  that  previous  testimony  relating  to  the  position  of 
the  Texas  Medical  Association  with  regard  to  H^NIO's  and  prepayment 
mechanism  was  inaccurate. 

Senator  Hart.  Mr.  Stone,  what  was  the  date  of  that  resolution? 

Mr.  Stone.  November  1973. 1  don't  recall  the  exact  date. 

The  one  great  hurdle  to  the  development  of  HMO's  in  Texas  is  not 
the  Texas  Medical  Practice  Act,  not  the  Texas  INIedical  Association, 
or  any  other  groups  which  were  so  verl^allv  abmsed  before  this  com- 
mittee on  May  15. 

Rather,  the  chairman  of  the  State  board  of  insurance  has  promul- 
gated guidelines  which  hold  the  prepayment  for  medical  care  on  a 
capitation  basis  or  the  collection  of  payments  from  subscribers  to  an 
HMO  constitute  the  transaction  of  the  business  of  insurance  and  that, 
consequently,  all  prepaid  jjroup  programs  fall  under  the  jurisdiction 
of  the  insurance  commissioner  and  the  review  and  approval  b}^  that 
agency  of  all  so-called  HMO  plans  is  required. 

Senator  Kexxedy.  "Would  you  yield  at  this  ):)oint  ? 

You  are  familiar  with  the  HMO  legislation? 
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Mr.  Stone.  In  a  broad  aspect. 

Senator  Kennedy.  As  it  relates  to  this  particular  provision,  the 
section  13.11  provision  of  the  HMO  law  -which  relates  to  State  laws 
in  this  particular  refrarcl  ? 

Mr.  Stonk.  The  restrictive  State  laws  provisions,  yes. 

Senator  ICennedt.  Well,  in  reviewing  that,  what  has  counsel  said 
to  do  in  relationship  to  your  responsibility  to  comply  to  the  either 
State  law  or  Federal  law  ? 

Do  they  give  you  any  guidance  at  all  ? 

^^Hiat  is  your  view  about  the  wav  the  Federal  law  has  been  drafted 
and  how  it  relates  to  the  existing  State  laws  in  Texas  ? 

Mr.  Stone.  The  existing  State  law  prohibits  the  corporate  practice 
of  medicine,  that  is  the  direct  hiring  of  a  physician  via  an  HIMO. 

But  the  Federal  law.  as  I  read  it,  provides  that  the  medical  com- 
ponent of  the  HMO  may  be  on  a  contractual  basis  with  the  H]\IO — 
with  the  corporate  structure  of  the  HMO  itself — and  in  such  an  in- 
stance where  there  is  an  independent  contractual  relationship  there 
would  be  no  prohibition  in  Texas  of  the  establishment  of  an  H^NIO 
under  the  Federal  law. 

Senator  Kennedy.  There  would  be  no  requirement  to  register 
HMO''s,  then,  as  insurance  companies? 

Mr.  Stone.  Well,  I  am  referring  specifically  to  the  Texas  Medical 
Practice  Act.  There  are  insurance  regulations  and  insurance  laws 
which  are  a  subject  right  now  of  a  request  for  attorney  general's 
opinions  in  our  State. 

And  I  don't  know  how  the  attorney  general  will  rule.  The  present 
guideline  prepared  and  promulgated  by  Chairman  Christie  of  the 
Texas  Insurance  Commission  would  seem  to  me  to  be  in  conflict  witli 
the  Federal  law. 

My  testimony  is  directed  toward  provisions  of  the  Texas  Medical 
Practice  Act  itself. 

Senator  Kennedy.  Does  the  HMO  law  foi-bid  the  State  to  regulate 
an  HMO  as  an  insurance  company  ? 

Mr.  Stone.  There  is  no  legislation  in  Texas  regarding  health  main- 
tenance organizations,  so  there  is  no  prohibition  or  regulation  itself. 

There  are  the  so-called  guidelines  that  have  been  established  by  the 
chairman  of  the  board  oir  insurance.  These  guidelines  hold  that  the 
collection  of  a  subscription  or  a  fee  or  a  registration  fee  with  an  HMO 
would  constitute  the  business  of  insurance  and,  therefore,  have  to  be 
approved  by  the  insurance  commission. 

Senator  Kennedy.  Well,  you  are  stating,  then,  that  as  far  as  your 
understanding  of  the  State  law — of  the  regulations — ^that,  in  effect,  is 
what  is  happening  in  Texas;  the  commissioner  of  insurance  issuing  a 
regulation  which  is  requiring  that  either  the  consumer  or  partially 
physician  dominated  boards  would  have  to  register  as  an  insurance 
company  ? 

Mr.  Stone.  Xo.  sir;  they  don't  have  to  register  as  an  insurance 
company.  But  they  do  have  their  plan  approved  by  the  insurance 
commission. 

Senator  Kennedy.  Isn't  that  prohibited  by  the  HMO  law? 

yir.  Stone.  I  would  think  there  would  be  a  serious  question  as  to 
whether  that  is  prohibited. 
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Senator  Kexxedy.  It  couldn't  be  any  clearer.  We  wrote  that  one  to 
make  it  clear.  I  am  interested  in,  as  an  attorney,  what  your  view  is. 

Mr.  Stoxe.  My  view.  Senator  Kennedy,  is  that  the  Federal  HMO 
bill  overrides  the  regulations  established  by  the  Texas  Board  of  In- 
surance as  those  regulations  are  presently  interpreted. 

Now,  what  I  was  saying  was  that  the  whole  question  of  the  validity 
of  these  guidelines  is  before  the  attorney  general  of  Texas  now,  since 
there  is  no  statutory  basis  for  them. 

Senator  Kexxedy.  Xow,  the  question  that  I  am  interested  in  is, 
What  is  the  role  now  of  HEW  in  trying  to  clarify  the  issue  in  ques- 
tion, given  the  fact  that  there  has  been  legislative  enactment  here  at 
the  Federal  level?  Are  we  going  to  depend  upon  the  resolution  of 
these  by  local  attorneys  general  rulings,  positions,  challenges,  whether 
those  can  go  all  the  way  through  the  court  system  of  the  respective 
States,  or  whether  there  is  going  to  be  some  initiative  at  HEW? 

I  think  it  is  quite  clear  that  in  the  legislation  we  intended  to  pre- 
empt State  laws. 

I  think  that  was  quite  clearly  the  understanding.  The  legislative 
intent,  I  think,  is  clear  in  the  language  of  the  legislation  itself. 

I  gather  from  what  you  feel  as  a  lawyer  that  that  was  the  intent  of 
the  hiw  and  that  is  the  law,  but  recognize  that  that  particular  issue 
is  going  to  have  to  be  resolved  in  Texas  by  the  attorney  general  and 
clarified  in  your  Texas  State  legal  system.  Am  I  correct  ? 

Mr.  Stoxe.  Xo,  sir.  I  am  stating  that  the  question  is  before  the 
attorney  general  now  with  regard  to  these  guidelines.  Xow,  with  regard 
to  the  Federal  law,  I  suppose  that  there  could  be  challenges  on  the 
basis  of  whether  or  not  there  was  overly  restricted  State  law  in  any 
particular  individual  State.  And  I  don't  propose  to  speak  to  that  issue, 
because  I  feel  that  that  is  a  matter  for  the  attorney  for  the  insurance 
commission  and  not  for  the  attorney  for  the  board  of  medical  examin- 
ers. 

Senator  Kexxedy.  Well,  what  is  your  view  about  it  ?  You  are  an 
attorney.  I  mean  isn't  your  feeling,  as  I  understand,  that  the  Federal 
law  preempted  the  State  law  ?  That  is  your  view  as  an  attorney. 

Mr.  Stoxe.  There  was  that  attempted  preemption  of  the  State  in 
the  Federal  legislation. 

Senator  KExxf:DY.  And  as  I  understand  further,  your  view  is  that 
is  going  to  have  to  be  clarified  through  the  Texas  State  legal  system. 

Mr.  Stone.  That  is  incorrect. 

Senator  Kexxedy.  That  is  my  understanding  of  your  position. 

Mr.  Stoxe.  Yes.  sir. 

Senator  Kexxedy.  So  we  have,  from  our  point  of  view,  to  resolve 
that  if  this  is  going  to  take  place  in  the  various  22  or  24  States  which 
have  various  legislation  dealing  with  this. 

If  it  is  going  to  have  to  take  place  each  State  is  going  to  have  to 
resolve  this.  What  should  be  the  role  of  the  Secretary  of  HEW.  either 
in  clarifying  these  questions  so  that  people  will  have  the  decision  re- 
solved expeditiously  so  we  will  have  some  knowledge,  or  whether  he  is 
just  going  to  leave  it  up  to  your  respective  States  and  the  challenges 
through  the  various  legal  systems  of  the  States  and  leave  it  up  to  the 
conunissioners  of  insurance  in  these  respective  States? 

But  that  is  an  issue  that  we  have  to  resolve.  I  want  to  get  the  other 
lesponse  on  the  record. 
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Mr.  CiiuMBRivS.  Mr.  Chairman,  may  I  interject  for  focusing  strongly 
upon  the  point  raised  by  Senator  Kennedy  with  the  witnesses. 

Tlie  colloquies  between  Senator  Keiniedy  and  Attorneys  Overton. 
Pickens,  and  Stone,  and  I)rs.  Smith  and  Morales,  focused  upon  the 
effectiveness  of  Senator  Kennedy's  sponsored  law — the  Federal  HM(J 
law  of  1073 — in  preempting  State  laws  or  regulations  which  are  incon- 
sistent with  that  law. 

There  is  an  area  of  agreement  that  there  could  be  challenges  on  the 
basis  of  whether  or  not  there  was  overly  restricted  State  law  in  any 
particular  State,  and  if  there  was,  the  Federal  law  would  preempt  the 
State  law. 

However,  on  May  15, 1974,  the  witness.  State  Eepresentative  Mickey 
Leland,  indicated  that  the  Federal  HMO  law  of  1973,  was  vague.  The 
following  colloquy  took  place : 

Mr.  Leland.  *  *  *  Until  Senator  Kennedy's  bill  was  passed,  there  was  no 
real  criteria  to  deal  with  HMO  in  Texas.  Therefore,  HEW  conld  not  come  forth 
witli  any  kind  of  resources  as  far  as  dealing  with  implementing  an  institution 
that  would  provide  an  alternative  health  care  delivery  system. 

Mr.  Chumbeis.  But  you  have  a  Federal  law  now ;  and  have  had  one  since 
last  fall. 

Mr.  Lelaxd.  We  have  a  law,  but  the  law  is  vague  and  must  be  interpreted  by 
the  State  in  its  o\Yn  light  so  that  we  can  operate  adequately  in  accord  to  proper 
guidelines,  as  will  be  determined,  hopefully,  in  the  next  .session  of  the  State 
legislature. 

Mr.  CiiTMBRis.  But  the  main  thing  is  that  you  brought  it  to  their  attention. 

Also,  Mr.  Chairman,  Dr.  Caper,  on  behalf  of  Senator  Kennedy, 
engaged  in  colloquies  with  Mr.  ^Mendelson.  State  Representative  Joe 
Bernal,  and  other,  relating  that  the  Federal  H^IO  law  of  1973  and  its 
effectiveness  in  preempting  State  regulations  which  inhibit  the  ad- 
vancement of  HMO's  in  the  States.  Section  13.11  of  Public  Law  93- 
222,  relating  to  "Restrictive  State  Laws  and  Pi-actices,"  was  inserted 
in  the  hearings. 

The  purpose  of  mentioning  Dr.  Caper's  and  mj  colloquies  at  this 
"i:>oints  is  to  focus  the  possible  contradictory  interpretations  of  the 
HMO  law  made  during  these  hearings  and  for  eventual  clarification. 

Senator  Kexxedy.  Mr.  Chairman,  I  want  to  acknowledge  Congress- 
man Burleson  from  the  Ways  and  Means  Committee. 

]Mr.  Chairman,  I  appeared  before  that  committee  yesterday  in 
health  matters  for  a  couple  of  hours,  and  we  had  a  good  exchange 
there. 

Of  course,  we  are  extremely  intere.sted  officially  in  the  hearing 
earlier  today,  and  I  wanted  to  acknowledge  his  presence. 

We  are  glad  to  have  you  and  extend  to  you  the  same  courtesy  that 
the  committee  extended  me  yesterday. 

STATEMENT  OF  HON.  OMAR  BURLESON.  A  U.S.  REPRESENTATIVE 

FROM  THE  STATE  OF  TEXAS 

Representative  Burlesox.  You  are  very  generous.  Senator,  and  I 
aj^preciat©  it.  It  is  very  nice  to  be  recognized  and  to  identify  myself 
with  this  panel. 

I  happen  to  know  all  of  them  personally  and  for  a  long  period  of 
time.  I  know  they  are  citizens  of  our  State  of  the  highest  integrity  and 
dedication. 
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T  have  Imd  occasion  to  peruse  some  of  their  testimony  and  their 
pre i)a ration,  and  would  identify  myself  with  what  they  are  present- 
ino-  to  you. 

Tliank  you  ag-ain.  Senator. 

Thank  you,  Mr.  Chairman. 

Senator  IIap.t.  1  wondered  how  long  your  patience  would  allow  you 
to  sit  back  there. 

Kepresentative  Birlesox.  Well,  it  did  seem  like  2  hours.  The  pres- 
entation he  made  I  thoufiht  v/as  most  interesting. 

We  are  not  in  entire  agreement  on  national  health  and  insurance, 
but  it  is  a  real  pleasure  to  discuss  it  with  you. 

Senator  Hart.  It  never  occurred  to  me  that  I  had  the  chance  to  tell 
you.  Congressman,  but  following  Senator  Kennedy's  appearance  yes- 
terday before  you,  he  discussed  with  me  his  impression  of  that  hearing. 

We  sit  together.  And  you  would  have  been  flattered  to  hear  the 
comment  made  beyond  your  back. 

Rej^resentative  Burlesox.  You  are  very  kind. 

I  will  say  one  thing.  Senator  Hart.  When  Senator  Kennedy  com- 
])leted  his  testimony,  we  had  quite  an  audience,  a  lot  of  young  people, 
but  after  he  left  there  was  enough  room  for  anybody. 

Thank  you  again. 

Senator  Hart.  Thank  you  very  much. 

Senator  Kennedy.  So  I  can  understand  the  position,  perhaps,  with 
the  indulgence  of  the  chairman,  of  the  Texas  Medical  Association 
about  prepaid  group  practice,  is  your  organization  opposed  to  prepaid 
group  practice  ? 

STATEMENTS  BY  PANEL  OF  WITNESSES  REPRESENTING  TEXAS 
MEDICAL  ORGANIZATIONS  (RESUMED):  PHILIP  R.  OVERTON, 
COUNSEL,  TEXAS  MEDICAL  ASSOCIATION,  AUSTIN;  DR.  MAX 
MORALES,  DIRECTOR,  BEXAR  COUNTY  MEDICAL  FOUNDATION, 
SAN  ANTONIO :  SAM  V.  STONE,  COUNSEL,  TEXAS  MEDICAL  ASSO- 
CIATION, AUSTIN;  DR.  JOHN  MARVIN  SMITH.  JR.,  CHAIRMAN, 
BOARD  OF  TRUSTEES,  TEXAS  MEDICAL  ASSOCIATION,  OLMOS 
PARK;  AND  FRANKLIN  "ACE"  PICKINS,  COUNSEL,  TEXAS  MEDI- 
CAL ASSOCIATION,  AUSTIN  COX,  JACKEE,  VOICE  FROM  THE 
AUDIENCE 

State3[ext  of  Sam  V.  Stoxe — REsrjiED 

]Mr.  Stoxe.  Xo,  sir.  I  quoted  briefly  and  will  submit  the  additional 
official  position  of  the  Texas  Medical  Association  by  resolution  which 
states  in  part  that  the  Texas  Medical  Association  endorses  as  one 
method  a  prepaid  health  care  delivery  system,  sometimes  referred  to 
as  a  HMO,  that  has  a  capacity  to  protect  the  doctor-patient  relation- 
ship. 

[The  resolution  appears  as  attachment  2  to  exhibit  4.] 
Senator  Kexxedy.  Well,  that  is  true.  Could  you  perhaps  expand  a 
little  bit.  I  think  that  this  great  part  was  the  expression  of  those  that 
appeared  before  the  committee  before,  and  they  had  a  number  of 
specific  allegations  and  charges  to  which  I  know  you  have  been  ad- 
dressing your  attention. 
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I  am  just  interested  in  whatever  elaboration  you  might  have  to  the 
official  document's  statement  about  the  view  of  the  medical  association 
and  those  that  appear  in  the  panel. 

Just  for  a  minute  or  two  comment  about  the  particular  proposal,  in 
your  words.  I  think  that  would  be  helpful  to  us. 

Mr.  Stone.  The  TMA  has  supported  the  Bexar  County  Medical 
Foundation  which  has  the  prepaid  group  program  which  they  are 
working. 

The  medical  association  has  gone  on  record,  as  I  stated,  in  support 
of  multiple  and  alternative  forms  of  health  care  delivery. 

There  is  no  official  opposition.  If  we  refer  to  HMO  as  a  term  which 
would  describe  any  type  of  prepaid  health  care,  then  the  medical 
association  would  oppose  the  direct  hiring  of  physicians  by  a  lay 
organization. 

But  since  that  is  not  an  absolute  requirement  of  all  HMO's,  either 
under  Federal  law  or  as  prepaid  groups  exist  in  the  United  States,  I 
don't  think  that  that  opposition  to  that  segment  or  part  of  what  some 
plans  do  would  characterize  the  TMA  as  opposed  to  HMO. 

There  are  other  members  of  the  panel,  two  physicians  and  two  other 
attorneys,  who  may  wish  to  also  Comment. 

Panel  Discussion 

Dr.  Smith.  I  am  from  the  country  that  pioneered  the  HMO  foun- 
dation movement  in  the  State  of  Texas.  It  is  our  desire  to  see  that  these 
people  get  adequate  care  and  on  a  fee-for-service  basis  and  freedom  of 
choice  of  physicians  on  the  individual  initiative  basis.  Whether  it  be  by 
group  practice  or  individual  efforts,  we  would  support  it. 

And  we  have  taken  this  position;  and  in  addition  to  that,  sir,  we 
liave  been  quite  active  in  the  promotion  of  this  type  of  legislation  for 
the  delivery  of  health  care  to  the  migrants. 

And  that  will  be  in  my  testimony  a  little  bit  later  on,  sir. 

Senator  Kennedy.  But  as  far  as  is  correct  to  point  out,  I  mean  the 
HMO  Act  has  provisions  for  fee  for  service  or  for  prepaid  group 
practice. 

But  as  I  understand  the  position  of  the  association,  you  are  perfectly 
willing  to  live  with  those  alternatives  ns  directed  in  the  legislation, 
whether  it  be  prepaid  group  practice  or  fee  for  service. 

Dr.  Smith.  As  long  as  it  is  on  a  capitation  basis. 

Senator  Kennedy.  That  is  the  way  it  is  in  legislation. 

Dr.  Smith.  Yes. 

Mr.  Overton.  Mr.  Chairman,  could  I  reply  to  one  question  the  Sena- 
tor submitted  ? 

And  that  is  the  attitude  and  position  of  the  Insurance  Commissioner 
of  Texas.  As  an  attorney  we  are  not  in  agreement  with  his  position, 
and  we  are  supporting  the  request  from  the  attorney  general's  office 
asking  for  clarification  and  to  overrule  the  findings  of  the  commission. 

We  legally  don't  think  that  it  is  a  sound  position. 

Senator  Kennedy.  You  don't  think  his  position  is 

Mr.  Overton.  We  don't  think  his  position  is  a  sound  position. 

Senator  Kennedy.  Well,  the  Texas — you  mean,  with  regards  to- 


Mr,  Overton.  With  regard  to  the  fact  that  this  type  of  prepayment 
or  HMO  as  insurance.  We  don't  think  it  is  insurance. 
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Senator  Kexnedy.  Well,  now,  this  is  what  the  Texas  law,  as  I  under- 
stand it,  says. 

Could  3'ou  just  give  what  your  thoughts  are  with  regard  to  consumer 
participation  in  the  HMO.  I  am  interested  in  what  role,  if  any,  you 
feel  that  the  consumer  participation  should  have  in  the  development 
of  HMO  boards. 

Mr.  PiCKEXs.  If  I  may  be  permitted  to  answer  the  question  ? 

It  is  the  position,  the  official  position  of  the  Texas  Medical  Associa- 
tion that  insofar  as  there  is  a  retention  of  the  corporate  practice  pro- 
hibition that  the  entity  that  forms  the  plan  would  not  have  to  be  all 
physicians. 

So,  therefore,  it  is  our  position  that  we  do  not  insist  at  all,  in  that 
type  of  arrangement,  that  all  or  any  of  the  board  of  directors,  the 
composition  of  the  board  of  directors  be  anybody,  laymen,  and  so  forth. 

Tlie  problem  is  that  there  is  no  possibility  of  the  probability  of  lay 
intrusion  into  medical  decisions  or  it  is  relatively  slight. 

So  in  that  instance  we  would  not  insist  on  that  point.  One  of  the 
frustrating  things  about  this  whole  situation.  Senator,  is  that  the  Texas 
Medical  Associadon  has  continually  been  attributed  to  be  in  opposi- 
tion of  health  maintenance  organizations. 

And  the  mystery  to  me  is  that  the  only  operational  HMO  in  the 
State  of  Texas  was  fostered,  planned,  conceived  successfully,  by  Texas 
physicians. 

So  if  there  is  any  proof  to  the  pudding  it  is  in  Bexar  County,  Tex. 
and  that  is  the  Bexar  County  ]\Iedical  Foundation  HMO  is  the  only 
operational  HMO  in  Texas  to  my  knowledge. 

Senator  Kexxedy.  Yevy  well. 

Does  the  State  law  prohibit  the  presence  of  consumer  participation 
on  boards  which  contract  with  doctors  and  provide  services  ? 

Mr.  Pickexs.  As  Mr.  Stone  gave  in  his  presentation,  Senator,  it  does 
not,  in  my  opinion. 

]Mr.  Stoxe.  Senator  Kennedy,  if  I  may  add  to  that?  Presently  there 
are  organizations  which  are  operational  proposing  to  contract  on  an 
independent  contractual  relationship  with  doctors"  groups  right  now, 
completely  legal. 

Zavala  County  Health  Association  in  Crystal  City,  Tex.,  is  funded 
by  a  HEW  grant,  and  is  at  present,  so  far  as  I  knovr,  still  v>-orking  on  an 
arrangement  with  the  Southwest  Texas  INIedical  Foundation  whereby 
Zavala  County  Health  Association  will  enroll  people. 

And  the  Southwest  Texas  Medical  Foundation  will  be  the  medical 
component  on  an  independent  contractual  relationship  basis. 

So  that  it  is  the  foundation  that  decides  tlie  medical  treatment,  the 
ca.'e  of  the  patients,  but  that  the  lay  board  of  the  Zavala  County  Health 
Association  is  the  one  that  organizes  and  operates  an  HMO,  if  we  were 
to  refer  to  it  as  that. 

Senator  Kexxedy.  Their  responsibility  is  completely  administra- 
tive and  not  advisory  in  terms  of  working  out  the  agreements  and 
the  policies  of  that  HMO. 

Mr.  Stoxe.  The  association,  as  one  contracting  party,  would  make  an 
agreement  with  the  foundation  as  to  the  services  to  be  rendered,  the 
conditions  of  when  those  services  should  be  rendered. 

It  just  leaves  to  the  medical  foundation  the  responsibility  for  the 
direct  delivery  of  patient  care. 


1714 

Senator  Kenxedy.  How  do  you  justif}-  the  action  of  the  Texas 

medical  examiner  on  Senator  Bernal's  request  on  the  basis  of 

Mr.  Stone.  Senator  Bernal  filed  with  tlie  secretary  of  state  an  ap- 
plication for  a  corporate  charter  under  the  provision  of  article  4509a, 
a  specific  statute. 

That  statute  says  that  the  organizers  and  operators  of  such  a  cor- 
poration must  be  licensed  physicians. 

None  of  the  proposed  directors  nor  the  organizers  were  licensed 
physicians,  therefore,  the  State  board  of  medical  examiners  had  iio 
choice  but  to  state  this  back  to  the  secretary  of  state,  who  then  refused 
to  issue  the  charter. 

Senator  Kexxedy.  Well,  then  they  do  have  to  be  active  directors  and 
organizers  and  do  have  to  actually  be  engaged  in  practice. 

Mr.  Stone.  If  the  HMO  attempts  to  be  a  4509a  ccn-poration  they  do, 
but  in  the  instance  of  any  other  type  organization,  XYZ,  Zavala  Health 
Association,  whatever,  laymen  can  get  together,  organize  an  association 
or  a  corporation,  and  then  contract  with  an  individual  doctor,  with  a 
professional  association,  with  a  partnership,  with  4509a,  with  the 
Kaiser  group,  with  any  others. 

Senator  Kennedy.  Well,  it  is  my  understanding  that  actually  that 
application  came  under  lo96-02,  a  nonprofit-type  corporation. 
Mr.  Stone.  Xo;  that  is  not  correct. 

Mr.  Pickens.  That  is  the  procedure  under  4509a.  It  is  a  nonprofit 
corporation.  And  you  file  a  nonprofit  corporation,  and  then  it  is  certi- 
fied under  the  provision  of  4509a. 

But  it  is  a  permissive-tA'pe  statute.  Senator,  in  that  it  allows  the 
physician  to  do  that. 

Senator  Kennedy.  Allows  the  physician  to  do  what  ? 
Mr.  Pickens.  To  form  a  corporation  to  actually  deliver  medical 
care  in  that  form.  There  would  not  be,  in  my  opinion,  any  prohibition 
had  the  senator  filed  a  straight  nonprofit  corporation  charter  which 
said  that  he  was  going  to  have  an  HMO. 

It  is  my  understanding  that  this  week  the  secretary  of  the  State  of 
Texas  has  approved  a  nonprofit  corporate  charter  of  which  none  of  the 
members  would  have  to  be  physicians. 

What  they  would  do,  then,  is  after  the  nonprofit  charter  was  granted, 
then  the  board  of  directors  would  do  just  like  any  other  H^NIO  in  that 
they  would  in  turn  enroll  some  subscribers  and  make  contracts  with 
the  hospitals,  make  contracts  with  doctors,  make  contracts  with  other 
health  care  jDroviders  to  provide  the  medical  health  care  services  that 
the  subscribers  have  been  ottered  in  the  package  and  on  a  prepaid 
capitation  basis. 

If  the  senator  had  done  it  that  way  I  would  think  it  would  have 
been  permissible.  But  he  chose  to  purposely  do  it  the  other  way. 
Senator  Kennedy.  You  are  an  attorney  ? 
Mr.  Pickens.  Yes,  sir,  for  the  medical  association. 
Senator  Kennedy.  Did  the  TMA  take  any  position  on  Senator 
Bernal's  application  ? 

Mr.  Pickens.  I  was  not  with  the  medical  association  at  that  time. 
I  was  still  in  the  legislature. 

Mr.  0^■ERT0N.  We  took  no  position,  Senator  Kennedy,  on  this 
particular  application.  It  is  our  position  now,  and  it  would  be  at  that 
time,  that  the  type  of  nonprofit  corporation  as  set  foith  by  Mr.  Pickens 
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a  nonprofit  corporation  witli  all  consumers  could  be  formed,  they  could 
contract  with  a  4509a  corporation  composed  of  doctors  to  pay  them 
Avhatever  amount  of  money  they  want  to  for  whateA'er  services  they 
expected  to  be  delivered,  the  doctors  to  deliver  the  services,  the  con- 
sumer-oriented nonprofit  corporation  could  enter  into  a  contract  with 
them. 

Senator  Kennedy.  Just  finally,  and  then  we  have  to  adjourn. 

TMiy  do  you  think  Senator  Bernal  would  get  himself  locked  into  that 
particular  statute  if  it  was  so  easy  to  circumvent  the  problem  ? 

]\Ir.  Overton.  He  later  tiled  a  lawsuit  attacking  the  constitutionality, 
and  I  wonder  if  that  was  the  basis  that  he  was  using  in  order  to  get  the 
constitutional  question  before  the  Federal  District  Court  in  San 
Antonio. 

Senator  Kennedy.  You  are  satisfied,  as  attorneys,  that  if  he  had 
just  been  under  the  nonprofit  provision  of  Texas  law.  that  given  the 
inakeup  of  his  board  he  would  have  been  able  to  get  certification? 

Mr.  Overton.  Yes;  it  would  have  been  approved  by  the  secretary  of 
state,  and  then  he  could  ha^'e  gone  to  San  Antonio  or  anywhere 
else  in  Texas  and  contracted  with  a  partnership  of  doctors  and  an 
association  of  doctors  in  delivery  of  health  care. 

There  was  no  restriction. 

Senator  Kennedy.  Could  he  Imve  been  able  to  i-etain  doctors  ? 

]SIr.  Overton.  Xot  on  a  salary ;  but  he  could  contract  for  a  capita- 
tion program  where  they  would  pay  to  the  4509a  corporation,  say,  $40 
a  month  for  care  of  a  family  of  four. 

Senator  Kennedy.  He  could  have  contracted  for  a  capitation  pay- 
ment, but  he  would  not  have  been  able  to  pay  doctor 's  salaries. 

Mr.  Overton.  Xot  on  a  salary.  Just  tlie  same  as  lawyers.  A  bank 
can't  employ  lawyers  in  Texas,  or  title  companies  can't  employ 
lawyers  on  a  salary. 

Mr.  Pickens.  That  is  the  one  with  reference  to  nonprofit  corpora- 
tion act,  sir.  There  is  one  section,  Senator,  that  prohibits  the  granting 
of  a  nonprofit  corporate  charter  to  any  corporation  that  requires  a 
license  to  do  what  they  intend  to  do ;  that  is,  if  they  were  going  to  prac- 
tice medicine  or  deliver  health  care  in  a  corporate  form,  then  there  is 
a  prohibition  in  a  nonprofit  corporate  charter,  but  if  the  entity  merely 
sets  up  the  mechanism  and  the  components  and  then  contracts,  there  is 
no  prohibition. 

jSIr.  Overton.  The  Kaiser-Permanente  could  start  and  open  in  Tex- 
as today  and  would  be  in  operation  without  any  problem  at  all. 

Mr.  Pickens.  From  a  medical  facet. 

Senator  Kennedy.  The  basis  for  the  prohibition  of  the  salary  of  doc- 
tors  

Mr.  Overton.  It  has  been  traditional,  I  think,  in  the  law  and  medi- 
cine that  where  a  corporation  stands  between  the  patient  and  the  physi- 
cians and  controls  the  quality  of  care  and  how  that  care  is  going  to  be 
delivered  and  be  against  the  public  interest,  and  our  courts  have  re- 
peatedly held  that,  not  only  the  courts  of  Texas,  but  throughout  the 
United  States. 

Senator  Kennedy.  That  is  really  the  nub  of  the  issue. 

Mr.  Overton.  Sir? 

Senator  Kennedy.  I  agree  that  that  is  the  nub  of  the  issue  in  terms 
of  whether  or  not  the  patients  get  better  or  poorer  medical  attention, 
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fee  for  service  or  under  a  payment  such  as  been  devised  under  the 
HIMO,  which  Avould  permit  a  salary. 

But  the  proliibition  of  such  under  Texas  law  and  many  other  State 
laws— — 

Mr.  Stone.  Senator,  I  have  made  reference  to  an  attorney  general's 
opinion  which  sets  out  the  two  cases  and  pretty  clearly  defines  what 
the  Texas  law  is  on  that  matter,  and  they  will  be  before  this  committee. 

And  I  think  that  has  been  entirely  well  explored.  If  I  could  just 
close,  I  would  say  that,  in  summary,  the  Texas  Medical  Practice  Act 
cannot  be  characterizecl  as  a  restrictive  State  law  prohibiting  the  de- 
velopment of  HMO's  modeled  after  the  Kaiser  health  jDlan,  the  Har- 
vard plan,  the  Columbia,  ]Md.,  plan,  and  many  others,  as  I  understand 
those  plans  to  be  organized. 

It  is  ironic  that  the  litigation,  the  attempted  character  assassinations, 
the  acrimonious  statements,  and  the  misinformation  engendered  in 
part  by  the  witnesses  on  May  15  were  unnecessary  and  could  have  been 
avoided. 

Neither  the  TMA  nor  the  board  of  medical  examiners  op])osed 
HMO's.  The  Texas  Medical  Practice  Act  does  not  prohibit  HMO's. 

The  TWA  has  taken  a  strong  position  against  the  obstructive  prac- 
tice of  the  imDosing  restrictive  insurance  law  principles  in  the  regula- 
tion of  HMO's. 

I  would  hope  that  the  committee  in  reviewing  the  testimony  of  wit- 
nesses here  today  would  understand  more  clearly  the  position  of  the 
Texas  IMedical  Association. 

Thank  3'ou.  Mr.  Chainnan. 

Senator  Hart.  Thank  you,  Mr.  Stone. 

I  met  with  Mr.  Overton  on  the  housekeeping  problems  he  is  running 
into.  Yesterday  the  chairman  of  the  Judiciary  Committee  called  a  full 
meeting  of  the  committee  in  executive  session  at  10 :30  a.m. 

We  meet  just  off  the  hearing  room  here.  Under  our  rules  we  will  be 
forced  to  recess  until  the  conclusion  of  that  full  meeting. 

And  given  the  transportation  schedule  of  our  witnesses,  I  under- 
stand that  it  would  be  more  convenient  or  less  inconvenient  for  us  to 
recess  at  the  call  of  the  Chair,  the  understanding  being  that  we  will 
resume  immediately  following  the  close  of  the  full  meeting. 

If  that  is  acceptable  ? 

Mr.  Overton.  Thank  you.  sir.  We  will  wait  here  until  the  commit- 
tee reconvenes,  in  order  to  be  available. 

Senator  Hart.  Except  for  God  and  Senator  Eastland,  we  don't  know 
when  that  will  be. 

[A  recess  was  taken.] 

Senator  Hart.  The  committee  will  be  in  order. 

As  I  recall,  we  were  next  to  receive  the  testimony  of  Dr.  Smith. 

Statement  of  Dr.  John  Mar\t:n  Smith,  Jr. 

Mr.  Smith.  Mr.  Chairman,  I  am  Dr.  Jolm  Smith,  Jr.  I  am  a  family 
practitioner,  and  chairman  of  the  board  of  trustees,  Texas  Medical 
Association. 

It  is  my  pleasure  to  present  the  following  information  representing 
the  medical  profession  of  the  State  of  Texas  and  Bexar  County  to  this 
committee. 
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A  more  extensive  file  statement  has  been  submitted  to  the  committee. 
In  view  of  the  remarks  relating  to  the  Texas  Medical  Association  by 
your  previous  hearings  and  the  distorted  picture  it  presented,  perhaps 
it  might  be  wise  for  me  to  briefly  outline  the  nature  of  this  voluntary 
organizatiori. 

[See  exhibit  5  for  Dr.  Smith's  prepared  statement.] 

Dr.  Smith.  In  my  filed  remarks,  I  have  covered  the  purpose  of  the 
association ;  our  scientific  publication,  Texas  Medicine,  one  of  the  out- 
standing medical  scientific  journals  in  the  United  States;  the  operation 
of  our  medical  library,  which  is  used  extensively  by  the  physicians  of 
the  State  as  well  as  the  Nation ;  our  annual  scientific  session,  which  had 
5.221  participants  this  year;  the  activities  of  our  association  in  the 
promotion  of  continuing  education  programs;  the  dissemination  of 
educational  programs;  the  promotion  of  better  health  care  for  our 
citizens;  public  infomiation  dissemination  on  health  information  to 
the  public;  our  medical  student  loan  programs,  which  we  are  very 
proud  of,  sir,  and  have  loaned  $800,000  to  young  doctors  to  get  their 
education  and  practice  in  the  State  of  Texas,  this  being  since  the  year 
1959. 

Senator  Hart.  Just  as  a  matter  of  curiosity,  is  it  conducive  upon 
the  agreement  that  they  remain  in  Texas  to  practice? 

Dr.  Smith.  Xo,  sir ;  it  is  not  contingent  upon  that. 

Senator  Hart.  I  would  not  be  critical  if  it  were ;  I  am  just  curious. 

Dr.  Smith.  In  fact,  it  is  our  happy  privilege,  sir,  to  fund  the  son 
of  a  migrant  family  from  Rio  Grande,  Tex.,  who  is  a  freshman  at 
Michigan  State  this  year.  He  is  1  of  10  children  of  this  farmer  migrant 
family ;  and  this  is  an  outstanding  young  man. 

The  limit  of  what  we  should  get  from  our  funds,  according  to  the 
trust  that  we  have,  was  $1,000  per  year.  "VVe  were  able  to  get  a  local 
county  medical  society  to  add  $500  per  year  to  that,  and  an  individual 
to  provide  another  $500.  So  we  are  providing  that  young  man  with 
$2,000  per  year  for  his  education  at  Michigan  Stat^,  hoping  that  he 
will  come  back  to  Rio  Grande  City,  wiiich  incidentally  is  the  poorest 
county  in  the  State  of  Texas. 

There  are  three  doctors  there.  It  is  the  home  of  many  of  the  migrant 
w^orkers,  and  they  have  16  sons  in  medical  school  at  the  present  time. 

Senator  Hart.  That  is  a  good  start.  Just  as  with  politicians,  the 
medical  profession  reads  about  its  mistakes  and  its  failures  more  often 
than  it  reads  about  its  successes. 

Dr.  Smith.  We  also  operate  placement  service  offices.  We  have  com- 
mitments to  better  medical  manpower  distribution  in  the  State.  We 
have  instituted  an  office  to  help  study  what  the  needs  are  and  to  help 
satisfy  them. 

If  i  may,  I  would  like  to  file  for  the  record  more  detailed  informa- 
tion relating  to  these  subjects  which  very  conclusively  shows  that  we 
are  concerned  about  the  health  care  needs  of  Texans  as  opposed  to 
uninformed  opinions  of  ex-Senator  Bernal  and  Miss  Jackee  Cox. 

Senator  Hart.  These  materials  will  be  received. 

[Tlie  information  referred  to  appears  as  exhibit  6  at  the  end  of  this 
panel's  oral  testimony,] 
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Dr.  Smitpi.  In  the  previous  statements,  an  effort  was  made  to  some- 
liow  leave  the  impression  that  the  Texas  Medical  Association  con- 
trolled the  nmnbers  of  students  in  Texas  medical  schools,  the  curricu- 
lum, the  specialty  programs,  and  Avhere  a  physician  can  or  cannot 
practice  medicine. 

The  five  State-supported  medical  schools  in  Texas,  as  well  as  the 
one  private  one,  are  the  only  entities  other  than  the  Texas  Leoislature 
which  have  control  over  the  areas  of  admissions  and  curriculum. 

The  Texas  Medical  Association  has  worked  long  and  hard  to  help 
these  institutions  to  increase  their  capacity.  We  are  proud  of  our  record 
in  helping  in  doubling  the  number  of  medical  educational  facilities 
in  this  State  within  tlie  past  12  years,  and  that  each  one  of  our  medical 
schools,  which  now  include  6,  are  moving  to  the  end  that  by  1980 
each  will  have  an  entering  class  of  200 — it  Avas  originally  about  100, 
sir,  and  in  one  instance,  60 — that  in  the  decade  between  1980  and  1990 
we  should  educate  in  our  State  the  equivalent  number  of  physicians 
that  are  practicing  in  the  State  today. 

One  of  these  new  scliools  is  U.T.  Medical  School  in  San  Antonio, 
located  in  my  hometoM-n,  and  for  which  I  am  proud  to  have  had  some 
part  in  its  creation;  the  seventh  class  entered  approximately  a  month 
ago. 

This  class  of  122  was  chosen  from  2,318  applicants. 

Mr.  Bernal  made  reference  to  the  ethnic  composition  of  the  classes. 
This  class  has  the  largest  ethnic  minority  representation  of  any  of  the 
previous  classes. 

For  your  information,  sir,  approximately  11  percent  of  the  popula- 
tion of  the  State  of  Texas  has  Latin  surnames.  Put  that  in  context, 
then,  if  you  will,  sir,  with  onr  population  of  approximately  12  million. 
Of  this  class  of  122,  19  are  Mexican  American,  11  are  blacks,  and  3  are 
Orientals. 

There  are  also  27  future  female  physicians  in  that  class.  Of  the  total 
of  122,  there  are  115  from  the  State  of  Texas.  This  shows  that  the 
schools  have  made  an  effort,  with  the  Texas  Medical  Association's 
support,  to  increase  the  number  of  places  available  in  our  State  for 
Texas  men  and  women  to  study  medicine. 

This  also  shows  an  effort  to  educate  our  own  people  in  medicine 
rather  than  depend  upon  other  States.  Until  recently,  50  percent  of 
our  new  physicians  were  educated  in  other  States,  and  when  I  was 
president  of  the  Bexar  County  Medical  Society  in  1967,  40  percent 
of  those  accepted  for  membership  in  our  county  society  were  educated 
outside  the  United  States  of  America;  20  that'year,  siV,  that  were  ad- 
mitted to  Texas  were  educated  outside  the  United  States  of  America. 

I  have  described  in  my  filed  statement  some  of  the  activities  of  the 
Bexar  County  Medical  Society  to  show  its  commitment  to  good  qual- 
ity medical  and  health  care.  We  are  actively  engaged  in  area  health 
planning,  athletic  injuries,  blood  bank  programs,  community  medical 
service  and  public  health — it  was  my  pleasure  to  serve  as  chairman 
of  that  committee  in  1954,  Avhen  I  began  activities  on  behalf  of  the 
medical  profession — we  have  a  disaster  medical  care  committee,  a 
committee  on  family  planning;  and  our  county  society  was  the  first 
one  to  have  a  geriatrics  committee  to  help  supervise  the  level  of  care 
of  the  senior  citizens  in  the  nursing  homes. 
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We  have  a  health  careers  committee,  a  maternal  mortality  commit- 
tee, a  medical  assistance  liaison  committee,  a  medical-legal  liaison 
connnittee,  a  medical  military  liaison — for  your  information,  as  my 
testimony  shows,  we  have  71  military  members  of  our  county  medical 
society  of  approximately  1.200. 

We  have  a  medical  school  and  medical  education  committee,  a  medi- 
cine and  religion  committee,  mental  health  and  mental  retardation, 
nurses  liaisim,  a  school  health  committee,  a  connnittee  on  tuberculosis^ 
United  Fund,  and  a  host  of  other  committees. 

I  make  mention  of  these  not  to  single  out  the  Bexar  County  Medical 
Society,  but  to  show  some  of  the  areas  of  concern  which  physicians 
contribute  their  time  and  in  many  instances  their  money  wdthout 
reimbursement  to  their  profession  and  to  the  community  in  which 
tliey  live.  This  same  dedication  is  repeated  in  Houston,  Dallas,  Fort 
Worth,  El  Paso,  and  in  every  area  of  our  State. 

The  Texas  ^Medical  Association  has  in  the  past  and  will  in  the 
future  urge  the  legislature  of  Texas  to  provide  adequate  funding  for 
our  medical  schools. 

We  have  and  will  do  the  same  to  help  provide  for  additional 
nurses,  which  are  in  short  supply.  Here  again,  we  do  not  control  or 
even  suggest  the  entrance  requirements  or  the  curriculum  of  these 
j  )rof  essional  schools  of  nursing. 

Tlie  Texas  Medical  Association  within  the  last  ?>  years  has  created 
an  office  of  n:iedical  manpower  and  has  made  a  study  of  the  needs  of 
the  State. 

We  are  aware  that  we  have  a  need  in  Texas  for  more  family  practice 
])hysicians.  internists,  jiediatricians.  ol)stetricians,  and  gynecologists. 
In  fact,  in  these  ])oor  areas,  we  can  take  the  entire  output  of  our  medi- 
cal schools  over  the  next  5  years  before  these  needs  are  satisfied. 

The  figures  develoiied  by  this  office  are  made  available  to  you  today 
to  be  made  a  ipart  of  the  record. 

[See  exhibits  5  and  6.] 

Dr.  Smith.  During  the  last  session  of  the  Texas  Legislature  the 
Texas  Medical  Association  drafted  and  helped  obtain  passage  of 
legislation  to  encourage  the  location  of  physicians  in  counties  of 
25.000  or  less. 

We  will  urge  tlie  legislature  to  adequately  fund  this  program  and 
have  had  discussions  with  the  Governor,  the  legislative  budget  board 
and  the  legislators,  relating  to  this  matter. 

Ex-Senator  Bernal  made  use  of  some  outdated  health  statistics  in 
Texas  to  somehow  suggest  that  the  physicians  in  Texas  were  respon- 
sible for  them  and  are  making  no  effort  to  improve  upon  them. 

Reference  was  made  to  the  liigh  incidence  of  communicable  disease 
in  Bexar  County  and  South  Texas.  This  is  true;  however,  it  is  in- 
correct that  no  progress  has  been  made. 

I  have  for  your  consideration  certain  facts.  In  1070.  by  the  I".S. 
Census,  the  population  of  tlie  T'nited  States  was  209  million,  and  the 
l^opulation  of  the  State  of  Texas  was  approximately  11  million,  and 
the  population  of  Bexar  County  was  800,000,  or  8  percent  of  the  total 
of  Texas. 

Tliis  means  that  Texas  had  5..^)  percent  of  the  pooulation  of  the 
United  States,  or  roughly  one-twentieth.  With  these  figures  in  mind, 
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I  tliink  the  follo^Ying  figures  with  reference  to  certain  communicable 
diseases,  according  to  the  Texas  State  Department  of  Health  and 
Metropolitan  Health  District  2,  these  figures  as  recent  as  the  2d 
of  July  1974  are  appropriate  for  consideration. 

Those  are  presented  to  you  there.  Tliese  are  not  my  impressions,  but 
these  are  the  official  records  of  these  two  State  and  local  agencies. 

[See  enclosures  to  exhibit  5  at  the  end  of  this  panel's  testimony.] 

Dr.  Smith.  Much  comment  has  been  made  with  reference  to  a 
diphtheria  epidemic  in  San  Antonio.  You  vvill  see  that  since  January  1 
of  this  year  there  have  only  been  two  documented  cases  of  diptheria. 

You  will  also  note  that  this  past  year  is  the  first  year  in  winch  we 
have  had  no  paralytic  polio  in  the  State  of  Texas. 

xVlso  note,  if  you  v.ill  please,  the  precipitous  drop,  especially  in 
measles.  We  do  have  more  than  oui-  share  of  tetanus.  This  is  due  to 
a  lack  of  immunization.  A  lot  of  our  people  are  involved  in  agriculture 
and  livestock,  and  this  is  where  a  lot  of  the  tetanus  comes  from. 

In  my  filed  statement.  I  have  discussed  policies  of  the  Texas  Depart- 
ment of  Health  relating  to  encouraging  immunization. 

Mr.  Bernal  brought  up  the  epidemic  of  diptheria,  and  may  have 
left  the  impression  that  the  physicians  of  Texas  did  nothing  to  help 
in  this  situation. 

Nothing  could  be  further  from  the  truth.  Members  of  the  Bexar 
County  Medical  Society  responded  on  a  voluntary  basis  to  assist  in 
lower  economic  areas  in  San  Antonio,  one  of  which  was  specifically  the 
Edgewood  School  District,  located  in  the  southwest  section  of  the 
community. 

During  the  months  of  April.  May.  September,  and  October  of  1070. 
loo  society  physicians  donated  in  excess  of  400  hours  in  providing 
inoculations.  Even  though  this  was  a  crisis  situation,  it  was  not  an 
isolated  instance  of  the  pln'sicians  serving  their  community  in  the 
finest  tradition. 

I  might  point  out  that  it  was  necessary  to  obtain  parental  consent 
for  the  administration  of  the  diptheria  toxoid  to  the  schoolchildren. 
We  were  hampered  to  some  extent  in  that  only  approximateh'  50 
percent  of  the  parents  responded  with  that  consent. 

The  medical  profession  has  long  been  active  in  the  detection  and 
treatment  of  tuberculosis.  Due  in  large  measure  to  the  efforts  of 
physicians  in  the  State,  the  cases  are  down  29.4  percent  in  just  5  years. 

We  had  four  TB  hospitals  in  Texas,  and  now  there  are  only  three. 
It  is  estimated  that  all  of  the  patients  in  these  three  hospitals  coidd 
be  accommodated  in  the  single  Chest  Hospital  in  San  Antonio. 

Tuberculosis  has  historically  been  more  of  a  medical  problem  in 
the  minority  and  the  economically  disadvantaged  segments  of  the  pop- 
ulation, and  my  profession  has  an  exemplary  record  of  service  in  this 
field  of  medicine. 

In  my  filed  statement  I  pointed  out  to  you  that  the  hospital  care  of 
indigents  in  Texas  is  a  county  responsibility.  Many  counties  have  an 
insufficient  tax  base  with  which  to  provide  this  service. 

Properly,  in  Bexar  County  a  hospital  district  serves  this  important 
function,  though  it  is  a  costly  and  complicated  task.  To  acquaint  you 
with  this  responsibility  more  fully  allow  me  to  relate  this  tax  burden 
as  it  applies  to  me.  personally. 
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In  the  past  year  I  paid  $2,445  in  county  taxes,  of  which  $787.50  was 
for  the  support  of  the  Bexar  County  Teaching  Hospital  and  the  Rob- 
ert B.  Green  Hospital  which  provide  both  inpatient  and  outpatient 
services,  and  is  utilized  for  the  teaching  program  of  the  University  of 
Texas  Medical  School  in  San  Antonio. 

In  other  words,  this  is  the  medical  facility  that  is  to  provide  defini- 
tive care  for  tlie  medically  indigent  in  our  county. 

It  would,  in  my  opinion,  be  unfair  to  state,  as  the  previous  wit- 
nesses did,  that  the  physicians  of  San  Antonio  are  not  attuned  to  the 
medical  needs  of  the  poor,  for  prior  to  the  creation  of  the  medical 
school  the  members  of  the  Bexar  County  Medical  Society  pro^dded 
full  staffing  of  the  Eobert  B.  Green  Hospital. 

The  teaching  liospital,  sir,  is  a  new  institution  that  has  been  com- 
pleted in  approximately  the  last  8  years,  so  at  that  time  the  only  ex- 
isting hospital  was  the  Robert  B.  Green. 

The  members  of  the  society  still  staff  many  clinics  in  the  city  with- 
out reimbursement.  There  are  approximately  23  to  27  of  these. 

It  was  my  good  fortune  to  have  served  as  an  intern  in  the  Robert  B. 
Green  Hospital  in  1940,  for  which  I  was  reimbursed  at  the  rate  of  $10 
per  month. 

Another  example  of  the  assistance  provided  by  Texas  physicians  in 
the  care  of  the  poor  relates  to  the  medicaid  program  in  Texas. 

"We  are  reimbursed  for  our  professional  services  on  the  basis  of  60 
cents  on  the  dollar.  I  am  sure  this  committee  is  aware  that  everyone 
has  certain  cost  to  remain  in  business  or  practice  his  profession. 

This  overhead  figure  for  physicians  runs  between  40  and  60  cents 
on  the  dollar.  My  own  is  58.6  cents  on  the  dollar.  Thus,  you  can  see 
that  under  medicaid  we  are  receiving  for  our  services  no  more  than 
our  cost  to  render  such  service. 

To  put  these  figures  on  a  personal  level,  again  for  better  under- 
standing, when  I  started  i^ractice  upon  return  from  the  military  in 
1946  a  postage  stamp  cost  3  cents,  and  I  charged  $4  for  an  office  visit. 

Xow,  a  postage  stamp  is  10  cents,  and  I  charge  $10  for  an  office  visit. 
This  is  not  a  unique  analysis  in  relation  to  other  physicians. 

Therefore,  in  my  opinion,  it  is  an  outrage  and  an  inaccurate  state- 
ment to  accuse  the  medical  profession  of  gouging  the  public  or  being 
unduly  rewarded  in  the  care  of  the  poor. 

To  the  best  of  my  knowledge  no  individual  has  ever  been  refused 
care  in  my  office,  and  I  feel  sure  this  holds  for  most  of  the  physicians 
in  the  State  of  Texas. 

Incidentally,  there  is  a  rule  that  my  receptionist  follows,  and  tliat 
is  that  any  person  who  calls  in  to  my  office  and  says  they  need  to  see  a 
physician  will  be  seen  the  day  they  call. 

Senator  Hart,  Could  I  ask  you  for  your  number  ? 

Dr.  Smith.  I  have  grown  up  with  and  have  known  the  problems  of 
the  west  side  of  San  Antonio  for  the  past  45  years. 

In  my  other  statement  you  will  see  that  I  have  stated  that  my 
mother  and  father  both  taught  school  in  this  section  of  the  community. 

In  this  time,  I  have  been  aware  of  and  had  an  interest  in  the  mi- 
grants and  their  unique  health  problems. 

In  1972,  district  6  of  HEW  brought  to  my  attention  a  problem  I 
had  long  suspected.   They   had  been  expending  large  amounts  of 
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Federal  funds  in  so\ith  Texas  for  health  care  for  the  poor,  and  yet 
little  evidence  was  being  shown  in  results. 

I  served  on  a  special  committee  to  evaluate  this  problem.  Our  study 
showed  that  Starr  County  had  the  lowest  average  per  capita  income 
in  Texas  and  perhaps  the  largest  migrant  population.  I  have  certain 
facts  about  these  migrants  which  I  would  like  to  make  a  part  of  the 
record.  This  has  been  done,  sir. 

In  four  counties  in  south  Texas — Cameron,  Willacy.  Starr,  and 
Hildago — the  Federjal  Government  was  at  that  time  spending  between 
$160  and  $170  for  every  man,  woman,  and  child  in  these  counties.  I 
make  the  differentiation  there  when  I  say  every:  there  was  no  rela- 
tion to  the  income,  but  it  was  taken  on  a  population  basis. 

Tlie  facts  will  also  bear  out  that  some  of  these  programs  spent  70 
cents  of  every  dollar  for  administration  and  only  30  cents  on  the  dol- 
lar for  patient  care,  the  purpose  for  which  the  programs  existed. 

It  has  become  evident  to  all  of  us  by  using  the  cost  figures  developed 
by  the  Bexar  County  INIedical  Foundation  that  less  money  could  be 
expended  with  far  superior  results  achieved  if  the  funds  presently 
expended  Avere  used  to  provide  comprehensive  health  insurance  cover- 
age for  the  migrants. 

It  is  my  hope  that  some  mechanism  can  be  dcA^eloped  whereby  ade- 
quate health  insurance  programs  can  be  provided  for  our  migrant 
po]:)ulation  wherever  these  families  may  be  working. 

Quite  obviously,  the  migrant  health  problems  will  not  be  solved 
until  provision  is  made  for  inpatient  and  outpatient  services  for  fami- 
lies as  they  move  through  the  country  from  the  Rio  Grande  to  INIin- 
nesota.  and  from  California  to  Florida.  Those  migration  flows  have 
been  furnished  to  the  committee,  and  there  is  one  here  that  is  larger 
and  in  color  that,  if  it  would  be  of  interest  to  you.  can  be  developed. 

We  have  also  given  you,  I  think,  a  list  of  the  counties  with  the 
number  of  migrants  residing  in  each.  Of  the  1  million  migrant  farm- 
workers in  this  country.  300.000  of  them  reside  in  Texas,  with  approxi- 
mately 75  percent  in  south  Texas. 

[The  figures  and  charts  referred  to  appear  in  exhibits  5  and  6.] 

Dr.  Smith.  The  Texas  Medical  Association  has  been  working  with 
Congressman  de  la  Ga.rza  and  Congressman  Kazen,  and  with  Senators 
Bentsen  and  Tower  to  achieve  meaningful  results  along  these  lines. 

The  Texas  Medical  Association  and  State  department  of  health  will 
cooperate  in  any  legal  manner  to  provide  adequate  medical  care  to 
these  people. 

In  your  previous  testimony,  on  page  176.  the  reference  to  Dr. 
Norman  Avas  made.  I  first  met  this  fine  gentlemen  in  1944,  in  Nor- 
mandy, where  we  were  on  an  expense-paid  tour,  compliments  of  the 
U.S.  Army,  and  I  have  kept  my  relationship  with  him  ever  since  that 
period  of  time. 

It  was  with  him  that  we  were  working  this  Sunday  on  this  migrant 
program,  I  being  the  representative  of  the  Texas  State  Board  of 
Health,  along  with  the  commissioner  of  health  of  the  State  of  Texas. 

In  the  last  6  months,  there  have  been  three  conferences  held  Avith 
the  Governor's  office  of  Texas  to  find  a  solution  on  the  migrant  pro- 
gram. There  is  a  pilot  program  in  Laredo  which  gives  every  indica- 
tion of  success  beyond  our  initial  anticipation. 
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The  Texas  Medical  Association  and  physicians  of  Texas  are  con- 
vinced tlie  funds  should  be  expended  directly  for  care  of  the  needy, 
not  for  buildings  and  expensive  administrative  cost. 

We  are  convinced  that  good  programs  wliich  would  benefit  the 
people  who  are  in  need  could  be  run  for  an  administrative  cost  of  6 
to  7  percent  of  total  expenditure  of  services  and  can  be  rendered  in  the 
existing  doctors'  offices  and  hospitals. 

AVe  find  little  justification  for  the  continuation  of  funding  of  pro- 
grams which  provide  tax  money  for  buildings  and  administrative 
salaries  first,  with  direct  patient  care  coming  in  as  a  secondary  priority. 

:Mr.  Chairman,  it  is  understandable  that  we  should  be  criticized  for 
our  approach  by  some  who  stand  to  be  exposed  and  whose  playhouse 
mav  be  spoiled,  but  I  urge  you  to  investigate  these  criticisms  and 
evaluate  our  facts  and  figures  for  we  have  nothing  to  hide,  and  our 
interest  is  in  the  best  interest  of  our  patients  and  the  public. 

Thank  you,  sir. 

Senator  Hart.  Thank  you  very  much. 

Next  is  Mr.  Pickens  ? 

Statement  of  Feanklix  Ace  Pickens 

Mr.  Pickens.  Senator  Hart.  I  am  a  practicing  attorney  in  the  city 
of  Austin,  Tex.  here  re]:> resenting  the  Texas  JVIedical  Association. 

]My  testimony  will  relate  to  three  areas  of  testimony  given  by  State 
Kepresentative"  Mickey  Leland  and  INliss  Jackee  Cox,  in  relation  to  a 
developmental  contract  for  concurrent  utilization  review  which  would 
comply  Avith  Public  Law  92-603,  certain  testimony  relating  to  some 
outdated  studies  and  date  on  the  Texas  medicaid  program,  allegation 
by  Miss  Cox  of  the  commission  of  a  felony  by  the  Texas  Political 
Action  Committee,  or  Texpac,  under  the  terms  of  the  1973  Campaign 
Reform  Act  of  the  State  of  Texas. 

Certain  testimony  was  given  before  this  committee  by  INIiss  Cox 
and  Representative  Lelancl  as  well  as  answers  in  response  to  questions 
by  Mr.  Sharp  that  indicate  that  Miss  Cox,  Mr.  Leland,  and  Mr.  Sharp 
might  not  have  had  adequate  information  about  the  TARP  program 
upon  which  to  base  such  an  allegation  by  Mr.  Leland  of  "a  blatant 
intent  of  violation  of  public  properties,  or  the  use  of  public  proper- 
ties on  the  part  of  the  Texas  Medical  Foundation."  It  appears  that 
he  was  attempting  to  make  the  Texas  admission  and  review  program, 
commonly  referred  to  as  TARP,  a  grand  scheme  to  create  a  monopoly 
by  "organized  medicine"'  in  relationship  to  peer  review  in  Texas. 

I  am  sure  that  the  members  of  this  committee  are  aware  of  all  the 
provisions  of  Public  Law  92-603.  However,  I  would  like  to  review  cer- 
tain portions  of  that  law  with  you  in  an  attempt  to  explain  to  the 
satisfaction  of  this  committee  the  purpose,  the  reasoning,  and  tlie 
necessity  for  a  utilization  review  contract  in  connection  with  the 
medicaid  program  in  Texas. 

Section  207  of  that  law  relates  to  effective  utilization  review  imder 
title  XIX  of  the  social  security  laws.  Section  207  provides  for  penalties 
in  Federal  matching  in  payments  for  inpatient  services  for  individual 
medicaid  recipients  after  they  have  received  a  prescribed  number  of 
days  of  such  service  in  any  fiscal  year,  unless  the  State  title  XIX 
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agency  makes  a  showing  satisfactory  to  HEW  that  it  has  in  operation 
an  effective  program  of  control  over  utilization  of  such  services. 

}>y  virtue  of  an  HEW  information  memorandum  dated  June  8, 1973, 
among  other  things  there  must  be  a  satisfactory  showing  under  the 
law  which  includes  evidence  that  a  physician  certifies  as  to  each 
patient's  need  for  inpatient  service  at  the  time  of  admission,  or  if 
later,  tlie  time  the  patieiit  applies  for  medical  assistance,  and  re- 
certifies as  to  such  need  at  least  every  60  days:  for  each  patient  the 
services  are  furnished  under  a  plan  established  and  periodically  re- 
viewed and  evaluated  by  a  physician  the  State  has  in  effect  a  con- 
tinuous utilization  review  program  whereby  each  patient's  admission 
to  and  continued  stay  in  the  institution  are  reviewed  and  evaluated  by 
medical  and  other  professional  personnel  not  themselves  directly 
responsible  for  the  j)atient's  care. 

Section  207  provides  that  after  June  30,  1973,  the  penalty  will  be 
that  Federal  medical  assistance  percentage  with  respect  to  amounts 
paid  for  any  such  care  furnished  thereafter  to  such  individuals  in  the 
same  fiscal  year  shall  be  decreased  by  33^3  per  centum  unless  the  State 
agency  responsible  for  the  administration  of  the  plan  makes  a  showing 
satisfatcory  to  the  Secretary  that  tlie  above  has  been  carried  out. 

Section  237  relates  to  utilization  review  requirements  for  hospitals 
and  skilled  nursing  homes  under  medicaid  and  maternal  and  child 
health  programs,  and  provides  the  same  requirements  and  penalties. 

I  have,  for  the  information  of  the  committee  a  copy  of  the  HEW 
information  memorandum  to  present  to  you  after  this  liearing,  in 
relationship  also  to  section  207a  and  237a  of  the  law. 

[The  memo  referred  to  appears  as  exhibit  8  at  the  end  of  this  panel's 
testimony.] 

From  the  above  it  can  be  seen  that  irrespective  of  any  other  section 
of  Public  Law  92-603,  including  section  249(f),  that  under  the 
medicaid  program  the  title  XIX  agency,  which  in  this  case  of  Texas  is 
the  department  of  public  welfare,  must  comply  with  section  207  and 
237  in  order  to  continue  to  participate  in  the  full  financial  matching 
funds  of  the  medicaid  program. 

The  consequences  of  the  above  in  relationship  to  the  State  of  Texas 
would  be  the  loss  of  one-third  of  all  Federal  dollars  in  relationship  to 
these  two  sections. 

The  Department  of  Public  Welfare  of  Texas  has  indicated  this 
would  be  approximately  $30  million  a  year  that  the  State  of  Texas 
would  not  receive  from  HEW. 

The  consequences  of  this  to  maintain  the  same  level  of  services  in 
Texas  would  be  that  Texas  would  have  to  appropriate  an  additional 
$30  million  to  the  department  of  public  welfare  each  year  for  such 
program. 

I  think  at  this  point  it  would  be  relevant  to  briefly  identify  the  or- 
ganizations so  loosely  bantered  about  by  previous  witnesses  before  this 
committee. 

The  Texas  Department  of  Public  Welfare  of  the  State  of  Texas  is  a 
statutorily  created  agency  by  the  State  legislature.  Group  Hospital 
Service,  Inc. — GHS — is  a'nonprofit  group  hospital  service  corporation 
duly  chartered  and  operating  under  the  laws  of  Texas. 
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Group  Hospital  Service.  Inc.,  operates  under  the  trademark  Blue 
Cross.  The  Texas  Medical  Foundation,  or  TMF.  is  a  nonprofit  corporfi- 
tion  duly  chartered  by  the  State  of  Texas  with  its  own  board  of  di- 
rectors and  a  dues  paying  membership. 

1  also  might  pause  at  this  time  to  pierce  another  balloon  of  ]\Iiss 
Cox  and  MiX  Leland,  in  that  they  have  alleged  before  this  conmiittec 
and  the  Department  of  Public  Welfare  of  Texas  that  there  are  inter- 
locking directorships  between  the  Texas  Medical  Foundation  and 
Group  Hospital  Ser\ice,  Inc. 

I  have  in  the  record  a  copy  of  the  letter  from  Dr.  Joseph  T.  Painter, 
president  of  the  Texas  Medical  Foundation,  to  the  Honorable  George 
A.  Butler,  chairman  of  the  State  board  of  public  welfare,  indicating 
conclusively  that  tliere  are  in  fact  no  interlocking  directorships  be- 
tween the  Texas  Medical  Foundation  and  Group  Hospital  Service, 
and  in  fact  no  member  of  the  board  of  directors  of  GHS  is  in  fact  a 
member  of  the  board  of  directors  of  the  TMF. 

[The  letter  referred  to  appears  as  exliilnt  i).] 

Mr.  Pickens.  Given  the  penalty  of  the  pro])able  loss  of  $30  million 
it  is  understandable  that  in  discharging  their  public  responsibility  the 
department  of  public  welfare  would  seek  out  some  entity  that  could 
provide  the  necessary  utilization  review  which  vrould  conform  and 
comply  with  the  laws  and  regulations. 

I  niight  also  point  out  that  numerous  other  States  liave  already 
entered"  into  this  same  type  contract.  Currently,  Group  Hospital 
Service  is  the  fiscal  intermediary  for  medicaid  programs  in  Texas. 
One  of  the  requirements  of  the  contract  is  the  providing  of  utilization 
revieAv  services  necessary  to  complv  with  public  laws,  rules,  and  reg- 
ulations of  HEW. 

Group  Hospital  Service.  Inc..  currently  does  statistical  reviews  but 
does  not  have  the  capability  to  provide  concurrent  utilization  review 
Ijy  physicians  on  a  scale  that  would  be  required  by  the  law. 

"  The  department  of  public  welfare  likewise  does  not  have  this  capa- 
bility. It  was  only  natural  then  that  the  DPW  would  seek  out  an  or- 
ganization which  did  in  fact  have  the  capability  for  providing  the 
utilization  review. 

The  Texas  Medical  Foundation,  because  of  its  membership  of  duly 
licensed  medical  doctors  and  doctors  of  osteopathy  in  the  State  of 
Texas,  does  have  the  capability  of  providing  the  required  services. 
The  foundation  did  agree  to  discuss  this  matter  with  the  department 
of  public  welfare.  The  original  discussions  were  in  relationship  to  a 
direct  contract  between  the  foundation  and  the  department  of  public 
welfare.  However,  in  view  of  the  fact  that  GHS  already  had  a  con- 
tract and  computer  capabilities,  it  was  determined  by  mutual  consent 
that  the  contract  for  utilization  review  would  be  a  subcontract  from 
GHS  and  the  foundation  with  the  approval  of  the  department  of 
public  welfare. 

Negotiations  were  begun  for  a  developmental  contract  as  opposed 
to  an  o|)erational  contract.  At  the  time  of  the  previous  testimony  be- 
fore this  committee,  only  negotiations  were  going  on  between  the 
foundation  and  GHS.  Therefore,  any  testimony  in  relationship  to 
possible  consequences  or  material  provisions  of  that  contract  were 
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probably  mere  speculation.  Since  that  time,  however,  an  actual  con- 
tract had  been  negotiated  and  has  been  executed  by  GHS  and  the 
foundation  and  has  been  approved  by  the  department  of  public  wel- 
fare for  the  research  and  development  of  utilization  review  activi- 
ties to  be  performed  by  the  Texas  Medical  Foundation  as  a  subcon- 
tractor to  GHS  under  the  group  hospitalization  and  medical-surgical 
contract  between  the  department  of  public  welfare  and  them.  I  have 
for  your  information  a  copy  of  that  contract. 

[See  exhibit  10  at  the  eiid  of  this  panel's  oral  testimony  ] 

Mr.  Pickens.  Under  the  contract,  the  Texas  Medical  Foundation  is 
to  perform  certain  services  and  develop  certain  programs,  and  GHS 
is  to  develop  certain  items  during  that  period  of  time,  both  in  rela- 
tionship to  an  onsight  admission  and  concurrent  review  proo-ram  as 
generally  described  m  a  proposal  dated  ]March  22,  1974,  a  copy  of 
which  I  also  have  for  this  committee. 

[The  proposal  referred  to  appears  as  exhibit  11  at  the  end  of  this 
panel's  oral  testimony.] 

Mr.  Pickens.  Such  developmental  contract  is  to  form  the  basis 
for  an  operational  contract  which  will  have  to  have  the  approval 
of  the  department  of  public  welfare. 

One  other  area  of  concern  of  the  previous  witnesses  related  to  data 
processing.  As  you  can  see  by  the  developmental  contract,  GHS 
already  has  the  computer  capability  of  performing  most  of  the  data 
processing  services  required  by  the  proposal,  and  in  the  interest  of  the 
taxpayer  s  dollar  this  capabilitv  will  be  used  to  its  fullest  extent  The 
only  data  processing  that  the  Texas  Medical  Foundation  would  use, 
or  will  require,  will  be  for  certain  unique  assistance  for  which  GHS 
does  not  have  the  expertise  to  provide. 

So  it  can  be  seen  that  rather  than  an  attempt  to  "subvert  any  law,*' 
or  "to  provide  a  monopoly  on  peer  review"  or  "a  blatant  attempt  of 
violation  of  public  properties,"  it  can  be  seen  that  the  Texa^  Medical 
Foundation  in  the  interest  of  high-qualitv  health  care  is  williiio- 
to  provide  a  required  service  in  assisting  the  department  of  public 
welfare  in  complying  with  Federal  laws  and  regulations.  This  will  in 
fact  truly  be  in  the  public  interest  and  certainly  in  the  taxpayer's 
interest  of  the  State  of  Texas  in  view  of  tlie  fact  that  this  program 
may  save  the  State  of  Texas  in  excess  of  $30  million  a  year. 

Thus,  it  can  be  seen  that  the  testimony  of  Mr.  Leland  and  IVIiss  Cox 
in  this  respect  did  not  tell  the  full  story  with  respect  to  this  subject. 

Senator  Hart.  Mr.  Pickens,  let  me  interupt  you  and  take  a  brief 
recess.  That  buzzer  was  a  signal  for  rollcall.  I  will  be  back  in  a  very 
few  minutes. 

[A  brief  recess  was  taken.] 

Senator  Hart.  Mr.  Pickens,  I  think  we  interrupted  you.  You  were 
going  to  move  into  the  outdated  studies. 

Mr.  Pickens.  Mr.  Chairman,  both  Mr.  Iceland  and  Miss  Cox  made 
reference  to  the  medicaid  contract  of  the  State  of  Texas  in  their  testi- 
mony. Mention  was  made  of  the  1970  Texas  Senate  Interim  Commit- 
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tee  on  Welfare  Reform,  a  study  made  by  Towers,  Perrin,  Foster.  & 
Crosby  and  the  1972  Texas  House  Interim  Committee  on  Medical  Wel- 
fare. 

Purported  allegations  were  made  relating  to  premium  retention,  in- 
flated premiums,  interest  income  and  reserves.  I  have  been  advised  that 


1727 

most  of  the  objections  of  all  of  these  reports  were  being  corrected  prior 
to  the  1970  study,  and  that  the  contract  is  renegotiated  each  year,  and 
that  HEW  dictates  the  substance  of  such  contracts,  and  that  HEW 
is  involved  in  the  negotiations  and  that  HEW  approves  said  contract 
in  every  detail. 

In  relation  to  comments  about  the  HEW-approved  contract  be- 
tween H.  Ross  Perot  and  his  Electronic  Data  Systems  Corp.,  EDS, 
it  can  and  has  been  said  that  in  view  of  the  data  processing  require- 
ments at  the  tim.e  of  the  medicare-medicaid  contract  they  have  per- 
formed their  obligations  conscientiously  and  with  appropriate  regard 
to  the  needs.  It  is  also  my  understanding  that  the  contract  is  to  run 
until  October  of  next  year  and  will  be  renegotiated.  At  that  time, 
anv  change  in  that  contract  will  be  done  only  with  the  approval  of 
HEW. 

I  have  not  gone  into  detail  about  any  of  these  charges  other  than 
to  say  that  they  are  without  substance  and  would  encourage  this 
committee  if  it  so  desires  to  contact  Group  Hospital  Service,  Inc., 
and  the  Texas  Department  of  Public  Welfare  as  to  the  terms,  condi- 
tions, and  changes  in  such  contract  to  verify  that  the  charges  made  were 
outdated  and  do  not  accurately  represent  the  situation  in  Texas  relating 
to  the  medicaid  contract.  It  is  unfortunate  that  Mr.  Leland  and  INIiss 
Cox  chose  to  only  present  what  they  wanted  to  convey  and  not  the 
entire  picture  or  an  accurate  statement  of  the  facts  to  this  committee. 

Miss  Cox  stated  that  "the  upper  echelons  of  the  Texas  Medical 
Association  are  not  unduly  scrupulous  about  observing  the  laws"  and 
that  her  examination  of  the  campaign  contributions  filed  with  the 
Election  Division  of  the  Texas  Secretary  of  State's  Office  shows  that 
the  Texas  Medical  Political  Action  Committee,  Texpac,  may  be  guilty 
of  a  felony  violation. 

She  further  stated  that  in  the  opinion  of  legal  counsel  in  the  elec- 
tion division  "actions  of  Texpac  were  an  unlawful  funneling  of 
unidentified  funds  into  the  Texas  political  arena."  She  said  the  legal 
counsel  in  the  election  division  said  Texpac  had  been  guiltv  of  felony 
violation  of  the  law.  Texpac  is  a  qualifi.ed  and  registered  political 
action  committee  under  both  Federal  and  State  law. 

In  my  statement  I  make  reference  to  the  particular  section  of  the 
Texas  Code  under  consideration.  I  have  talked  with  Mr.  Tommy  Toone 
of  the  election  division  of  the  Secretary  of  State's  office  of  the  State  of 
Texas,  the  gentleman  of  which  Miss  Cox  referred. 

He  has  categorically  denied  to  me  that  he  indicated  to  IMiss  Cox 
that  there  was  a  violation  of  the  State  law  and  the  commission  of  a 
felony. 

After  the  press  coverage  of  Miss  Cox's  statement  Representative 
Lane  Denton,  a  member  of  the  Texas  House  of  Representatives  Elec- 
tion Committee,  inquired  of  the  election  committee  concerning  the 
matters  of  that  jSIiss  Cox  spoke  about. 

Mr.  E.  Bryan  Graham,  chief  clerk  of  the  election  committee,  pre- 
pared a  report  or  a  memorandum  to  Mr.  Denton,  stating  among  other 
things  that  the  Texpac  report  of  which  Miss  Cox  spoke  about  ap- 
peared to  be  properly  reported;  that  the  provisions  of  the  law  only 
require  a  statement  when  any  one  person  contributed  more  than  $100 
of  the  tot rd  amount.  No  statement  is  required  when  this  is  not  the  case. 

And  that  Texpac  would  be  in  full  compliance  by  simply  listing 


1728 

the  total  amount  and  date,  et  cetera,  of  the  contributions  if  no  one 
person  contributed  more  than  $100  and  that  a  bsting  of  individuals 
making  the  contributions  Avould  not  be  required;  tliat  Texpac  went 
beyond  the  statutory  requirements  to  include  on  their  report  the  fol- 
lowing statement :  "Xo  part  of  this  contribution  represents  an  individ- 
ual contribution  of  $100  or  more." 

Mr.  Toone  has  concurred  in  my  o])inion  that  the  handling  of  the 
report  by  Texpac  was  in  his  opinion  entirely  within  the  framework 
of  the  law  and  concurred  in  Mr.  Bryan  Graham's  opinion  that  Tex- 
pac went  further  in  reporting  requirements  than  the  law  actually 
required. 

So  once  again,  Mr.  Chairman,  it  appears  that  Miss  Cox  gave  testi- 
mony to  this  committee  which  had  no  basis  of  fact,  and  which  was  in 
fact  untrue. 

Thank  you. 

Senator  Hart.  Thank  you  very  much. 

Thank  you  very  much  for  raising  questions  for  review.  Let  me  state 
for  the  record,  as  I  should  have  done  much  earlier  this  morning,  that 
Senator  Lloj'd  Rentsen  had  hoped  very  much  to  be  able  to  get  in,  if 
not  in  the  opening  of  your  testimony  then  during  the  course  of  the 
proceedings,  to  express  his  welcome  and  to  join  voices  of  the  Congress- 
man presenting  this  panel. 

He,  unfortunately  is  stuck  in  another  meeting.  When  I  was  on  the 
floor  for  that  vote  a  few  moments  ago,  he  asked  me  again  to  express  his 
regrets  and  extend  his  welcome  to  the  panel. 

It's  easier  to  talk  to  lawyers  than  doctors  so  let  me  get  some  answers 
from  three  members  of  the  bar  who  have  experience  and  understand- 
ing as  law3'ers  with  the  medical  profession. 

Panel  Discussion 

Senator  Haht.  I'm  addressing  Mr.  Overton,  but  he  can  pass  it  off  if 
he  would  like. 

In  your  opinion  is  the  practice  of  medicine  within  the  Sherman  Act  ? 

Mr.  Overton.  In  my  opinion  it  is  not.  Senator. 

Senator  Hart.  How  do  you  fellows  feel  ? 

]\Ir.  Pickens.  At  least  the  status  is  after  the  civil  appeals  court  at 
tlic  intermediate  level  of  the  Court  in  the  GoJdfarh  case,  if  you  take 
that  as  authority,  it  is  not. 

Depending  on  what  the  Supreme  Court  does  with  that,  I  guess  we 
will  have  a  "definitive''  answer  at  that  time. 

I  personally  believe  that  it  is  not  in  interstate  commerce. 

Senator  Hart.  Mr.  Stone  ? 

'My.  Stone.  I  would  concur  with  the  remarks  made  by  Mr.  Overton 
and  Mr.  Pickens  that  it  is  not.  Obviously,  we  will  have  to  wait  for  the 
final  opinions  of  the  Supreme  Court. 

Senator  Hart.  I  would  say  that  the  practice  of  medicine  does  affect 
commerce ;  does  it  not  ? 

Mr.  Pickens.  Commerce :  whether  it's  intra  or  inter,  is  the  question. 

Senator  Hart.  Well,  I  don't  know  where  the  doctors  buy  the  medical 
books  but  we  know  now  that  we  don't  buy  ours  from  intrastate  sources. 

Mr.  Overton.  In  reading  a  Virginia  case  involving  the  Virginia  bar 
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that  the  court  has  just  acted  on  recently,  that  went  on  to  the  Supreme 
Court  and  I  think  we're  all  going  to  have  to  wait  to  see  what  happens 
there. 

Senator  Hart,  I  have  a  less-than-academic  point.  From  your  obser- 
vation of  the  events  in  the  past  few  years  what  do  you  see  to  be  the 
principal  barrier  to  entry  by  HMO's  on  prepaid  health  care  ? 

Mr.  Overton.  It's  depending  on  w^hat  you  refer  to  as  an  HMO.  For 
example,  so  often  in  a  conversation  in  Texas  you'll  have  one  person 
say,  "Well,  this  is  an  HMO." 

Well,  there  are  100  different  variations  of  HMO's  as  far  as  pre- 
paid medical  health  care.  I  don't  see  any  real  problems. 

I  don't  think  we're  going  to  see  within  the  next  few  years  the  de- 
struction of  the  so-called  corporate  practice  of  medicine  or  the  corpo- 
rate practice  of  law. 

I  think  you  can  have  good  prepayment  plans  without  destroying 
the  provision  of  that  law. 

We  would  support,  the  Texas  Medical  Association  would  support, 
many  varieties  of  the  prepaid  levy  of  prepaid  medical  care. 

Senator  Hart.  Is  what  you  would  propose,  as  I  understood  in  your 
exchange  with  Senator  Kennedy,  what  he  would  describe  as  corpo- 
rate practice  ? 

Mr,  0\'ERTON.  Yes,  sir. 

Senator  Hart.  Putting  aside  the  question  of  quality  and  personal 
relationships,  if  you  exclude  the  corporate  type  of  HJSIO  aren't  you 
eliminating  the  device  most  likely  to  permit  at  lowest  cost  the  broadest 
type  of  service  ? 

Mr.  Overtox.  No,  sir.  A  number  of  years  ago  we  had  a  man  in  Dallas, 
Tex,  that  was  known  internationally  as  Dr.  Hoxie. 

Now,  Dr.  Hoxie  played  upon  the  industry  people  who  were  des- 
perate, who  were  told  that  there  was  no  hope  of  recovering  from  a  ma- 
lignant disease. 

He  had  people  coming  from  all  over  the  world.  He  had  a  couple  of 
broken  down  doctors  out  there,  incompetent  in  most  cases. 

Some  of  them  had  criminal  charges  pending  against  them  but  he 
paid  them  a  salary  of  about  $3,000  a  month  and  then  charged  out- 
rageous prices  to  these  people,  gullible  and  desperate,  seeking  to  be 
cui-ed  of  cancer. 

I  can  give  you  another  case.  The  Brinkley  case  is  along  that  line. 

That's  the  thing  that  I  think  the  corporate  practice  stops.  It  protects 
the  public  from  the  unscrupulous  people. 

Mr,  Pickens,  The  question  was,  ^Yhat  is  the  principal  barrier  to 
entry  ?  I  don't  consider  these  Texas  medical  laws  to  be  such  a  barrier. 

The  one  great  barrier  to  entry,  in  my  opinion,  is  monetary,  like  Dr. 
]VIorales  made  reference  to  it.  In  the  operation  of  an  HMO  you  have 
to  have  a  certain  amount  of  money  to  do  the  things  that  you  are  going 
to  do. 

And  unless  somebody  pays  that  money  either  for  themselves,  or  some 
Government  entity  or  someone  pays  it,  it  does  provide  a  barrier  for 
the  less  fortunate  in  terms  of  monetary  fees. 

I  would  say  that's  the  principal  barrier. 

Mr.  Stone.  Senator,  your  question  is  also  related  to  whether  or  not 
with  the  prohibition  of  the  corporate  practice  of  medicine  there  would 
not  exclude  most  of  the  routes  to  the  establishment  of  an  HMO. 
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And,  as  I  mentioned  in  my  testimony,  I  suppose  the  largest  HMO's 
in  operation  are  the  Kaiser  plans  which  operate  on  the  west  coast 
and  in  the  Midwest  in  some  areas. 

Those  plans,  as  they  are  presently  constituted  and  as  I  understand 
them,  do  not  violate  the  prohibition  of  the  corporate  practice  of  medi- 
cine, nor  does  the  Harvard  plan  nor  the  plan  at  Columbia,  Md. 

Senator  Hart.  Its  interesting  because  I  was  going  to  ask  you  about 
the  Kaiser  plan.  Its  my  impression  that  that  would  fall  under  the 
criticism  that  the  Texas  law  had. 

Mr.  Stoxe.  No,  sir ;  it  will  not.  The  Kaiser  plan  is  a  conglomeration 
of  several  entities.  One  being  the  Hospital  Corp.;  one  being  the  Doc- 
tors Professional  Association — and  these  all  contract  internally. 

And  the  member  of  the  public  pays  a  prepaid  capitation  payment 
monthlv  for  the  services  of  all  the  various  entities. 

But  the  doctor  or  the  physician  portion  of  that  is  not  a  corporation. 
It  is  an  unincorporated  association  of  physicians. 

And  it  would  not  be  preconcluded  in  Texas  by  the  Texas  Medical 
Practice  Society. 

Senator  Hart.  Well,  happily  there  are  members  here  on  the  staff  of 
both  this  committee  and  Senator  Kennedy's  committee  who  understand 
a  lot  better  than  I  the  variations  that  make  it  possible. 

If  we  could  only  react  to  the  citation  of  Dr.  Hoxie  by  wondering 
if  the  wealaiess  was  really  the  fact  that  it  was  corporate  practice  or 
whether  it  was  just  a  defect  of  character  that  would  have  been  re- 
flected in  the  individual  patient  to  patient  relationship  of  corjDorate 
practice. 

Mr.  OvERTON".  No,  sir ;  I  don't  think  so.  I've  had  a  few  years  of  ex- 
perience with  this  and  I  watched  the  medical  profession  grow  from 
1,800  in  Texas  to  now  over  14,000. 

To  give  you  another  case — as  a  matter  of  record  these  are  cases  re- 
ported in  the  reporter  systems  of  our  legal  system — we  had  the  Rocket 
case  in  San  Antonio  where  a  man  that  was  an  osteopath — or  you  might 
call  him  a  nonlicensed  osteopath — he  was  a  layman — in  which  he  em- 
ployed an  old  doctor  who  had  none  of  his  faculties. 

He  was  set  off  in  a  room  in  this  old  residence  and  sat  in  a  rocking 
chair  and  rocked.  And  he  was  paid  $500  a  month  by  this  layman. 

This  layman  was  advertising.  This  doctor  was  not  a  member  of  the 
societv.  Ho  had  no  ethical  restraint  at  all.  If  he  sat  there  he  would  col- 
lect $500  a  month. 

This  lay  person  was  taking  in  $6,000  to  $8,000  a  month  and  the  doctor 
had  never  seen  a  patient. 

Well,  you  say  that  those  are  isolated  cases.  They  are  isolated  to  the 
extent  thnt  I  could  probably  name  12  or  15  more  like  it. 

But  how  many  people  are  going  to  be  hurt  by  getting  in  the  hands 
of  those  incompetent  people  or  people  who  have  a  malignant  situation 
where  there's  no  hope  to  legitimize  it. 

We're  going  to  see  more  and  more  of  that — the  questions  of  acu- 
puncture. None  of  us  know.  Even  our  greatest  scientists  don't  know 
the  effect  of  that  today — whether  it's  going  to  be  successful  or  not. 

It's  going  to  be  explored.  I  hope  it  is,  but  we  have  already  had  a 
chain  of  groups  moving  into  Texas  attempting  to  employ  doctors  who 
may  not  make  a  living;  but  anyhow,  put  them  on  a  salary. 
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They  don't  call  it  a  salary  but  they  rent  spaces  downtown  and 
have  their  headquarters  in  Arlington,  Tex.,  in  a  Chinese  restaurant. 

But  they  are  pulling  in  the  money  hand  over  fist. 

Our  medical  board  investigators  have  sent  people  in  to  check  them 
out.  The  doctors  don't  even  see  those  people.  They  don't  know  any- 
thing about  the  use  of  acupuncture. 

I  think  we  need  some  medical  laws  to  protect  the  public.  I'm  not 
worried  about  protection  for  the  doctor.  They  can  weed  out  the  bad 
ones  within  their  own  profession,  but  it's  these  get-rich-quick  artists 
tha.t  we're  concerned  about  who  set  up  these  dummy  corporations — 
which  you  already  have  many  of — and  rob  people — and  do  them  no 

good. 

Senator  Hart.  I  don't  know  of  anybody  who  has  set  up  a  corpora- 
tion, but  I'm  sure  you'll  agree  that  there  are  examples  in  this  country 
of  good  medical  care  from  group  health  providers  which  are  corpo- 
rate. 

]Mr.  Ov-ERTox.  No  question  about  it.  I  wouldn't  argue  that  point 

with  you. 

Senator   Hart.    Now,   before    turning  this  back,   are  there   any 

questions? 

Are  you  three  gentlemen  partners  or  simply  sharing? 

Mr.  0^•ERTO^^  Associates.  We're  not  partners. 

Senator  Hart.  You  mentioned  in  your  testimony.  Mr.  Overton,  that 
you  had  recognized  the  criticism  and  the  voices  about  dual  representa- 
tion. Let  me  develop  this  a  little  further. 

For  how  long  have  you  represented  the  Texas  Medical  Association  ? 

Mr.  0\t:rtox.  Close  to  38  years. 

Senator  Hart.  And  how  about  Blue  Cross  ? 

Mr.  0\TRT0X..  I  took  out  the  original  charter  when  we  had  actu- 
ally $10  and  the  charter  authorized  us  to  do  business,  which  is  about 
nearly  the  same  length  of  time. 

Senator  Hart.  And  during  that  time,  have  there  been  instances 
where  a  conflict  has  arisen  between  the  interests  of  the  medical  asso- 
ciation and  the  interests  of  Blue  Cross  ? 

jNIr.  0\T':rtox.  Xot  to  the  extent  of  real  conflict.  And  I  might  add, 
sir,  that  at  the  time  I  took  out  this  charter,  it  was  both  the  doctors 
and  the  hospitals  that  asked  me  to  represent  both  groups  with  a  full 
disclosure  of  what  was  being  done. 

And  I'll  say  this :  As  a  result  of  that  we  were  able  to  sit  around 
the  table  instead  of  litigating  between  the  group  in  the  public  interest 
to  develop  a  good  health  program  that  this  year  will  pay  out  nearly 
$1  million  in  taxes. 

I've  never  sat  on  the  board :  I've  never  served  on  the  committees ;  I 
represent  them  as  a  lawyer.  I  think  I  have  a  pretty  good  understand- 
ing of  the  code  of  ethics. 

I've  served  on  a  number  of  committees  of  the  Texas  Bar  Associ- 
ation— important  committees.  And  everybody  on  both  sides  of  this 
picture  insisted — I  think  Dr.  Smith  could  tell  you  because  the  same 
questions  that  were  on  his  mind  were  on  mine — and  I  had  to  resign 
from  one  or  the  other. 

And  at  the  request  of  both  parties  I've  continued  to  represent 
them  in  a  corporate  capacity. 

35-554 — 74— pt.  3 21 
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Senator  Hart.  Over  those  many  years,  you  don't  recall  the  situation 
where,  in  fact,  you  had  to  excuse  yourself  from  one  or  the  other. 

Mr.  Overton.  If  I  did,  I  would  have  resigned  from  either  one  or 
the  other. 

This  is  one  of  the  few  States  where  they  have  the  officers  of  Blue 
Cross-Blue  Shield  the  same.  The  directors  are  not  the  same,  but  they 
have  interlocking  offices. 

You  have  some  on  both  boards  but  not  all  on  both  boards.  This  is 
worked  as  a  team  trying  to  give  the  best  care  possible. 

We  operate  on  about  6.7  percent  in  Texas — which  I  think  is  a 
pretty  good  administrative  record.  We're  proud  of  our  accomplish- 
ments down  there. 

Senator  Hart.  Mr.  Stone,  you  testified  that  you  represent  the  State 
board  of  medical  examiners.  How  is  that  board  membership  selected? 

Mr.  Stone.  The  board  is  appointed  by  the  Governor  and  the  nomina- 
tions made  by  the  Governor  are  then  confirmed  by  the  senate  of  the 
State. 

Senator  Hart.  Is  the  nominee  from  the  list  submitted  to  him  by 
profession  ? 

Mr.  Stone.  Xo:  he  does  not.  There  are  presently  three  osteopathic 
positions  and  nine  medical  doctors  are  on  that  board. 

Senator  Hart.  Have  you  or  do  you  also  represent  the  medical 
association  or  the  Blue  Cross  ? 

Mr.  Stone.  I  represent  the  Texas  ^ledical  dissociation. 

Senator  Hart.  Have  there  been  instances  where  medical  association 
interests  and  the  board  of  examiners  appeared  to  have  been  in  conflict  t 

Mr.  Stone.  Senator,  the  statutory  function  of  the  board  of  medical 
examiners  is  to  examine  and  license  applicants  for  practice  in  the 
State  and  to  refuse  that  license  under  the  provisions  of  article  4505. 

This  is  an  adversary  proceeding  of  the  revocation  of  the  license. 
And  my  capacity  is  to  work  Avith  the  investigators  for  the  State 
board  of  medical  examiners  to  work  up  the  cases  against  the  physician 
and  to  then  present  that  within  a  hearing  before  the  State  board 
of  medical  examiners. 

It's  an  administrative  revocation  of  license  which  is  then  maybe  ap- 
pealed and  often  is  appealed  to  the  district  court  of  the  county  in  which 
the  physician  resides. 

At  the  time,  I  serve  as  cocounsel  with  the  assistant  attorney  general 
of  the  State  and  represent  the  board  in  court. 

As  a  matter  of  fact,  the  State  board  of  medical  examiners  and  the 
medical  association  have  different  functions. 

Senator  Hart.  Different  functions:  but  has  the  medical  association 
ever  initiated  one  or  more  of  these  actions  that  you  then  considered  ? 

Mr.  Stone.  No.  sir :  they  have  not.  The  complaints  before  the  board 
are  provided  in  article  4506  in  which  any  member  of  the  public  can 
file  a  complaint,  either  written  or  oral,  with  the  board  alleging  a  vio- 
lation of  the  law  by  a  doctor. 

This  same  board  of  medical  examiners  has  on  its  staff  five  investi- 
gators. They  go  out  and  investigate  the  complaint  if  the  attorney  gen- 
eral and  I  feel  that  there  has  been  a  violation  in  which,  if  the  board  did 
revoke  the  license,  the  district  court  would  uphold  the  revocation ;  then 
the  complaint  is  filed  before  the  board. 
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There  has  been,  no  indication  in  any  way  that  the  board  of  medical 
examiners  is  influenced  by  the  Texas  Medical  Association  otlier  than 
the  fact  that  indi\4diial  members  of  the  Texas  Medical  Association, 
as  doctors,  may  complain  to  the  board  that  doctor  X  in  their  opinion  is 
selling  prescriptions,  doctor  X  is  not  being  scrupulous  in  his  record- 
keeping under  the  Federal  or  State  Controlled  Substanies  Act,  or  other 
specific  violations. 

But  there  is  no  policy  problem. 

Senator  Hart.  Mr.  O'Leary  ? 

Mr.  O'Leary.  Mr.  Chairman,  I'll  pass  to  Mr.  Sharp. 

Mr.  Sharp.  Thank  you,  Mr.  Chairman. 

Just  to  clear  a  few  points  up  before  we  proceed  here  pertaining  to 
Hoxie  Clinic.  Isn't  it  true  that  the  Hoxie  was  not  incorporated  ? 

Mr.  Overton.  Well,  it  doesn't  make  any  difference  whether  3'ou  call 
it  corporate  practice.  It's  a  lay  practice.  In  other  words,  a  corporation 
or  an  unlicensed  person. 

Both  would  be  a  violation  of  the  Texas  Medical  Practice  Act.  The 
Hoxie  itself  was  incorporated  but  the  medical  side  of  it  was  opei-ated 
as  a  partnersliip  between  Hoxie  and  his  wife. 

Mr.  Sharp.  \Vliat  you're  saying  is  that's  the  actual  charge  in  the 
statute  for  the  4505  of  "permitting  or  allowing  another  to  use  his 
license?" 

Mr.  OvERTOX.  That's  correct. 

Mr.  Sharp.  Was  Hoxie  a  licensed  doctor  in  the  State  ? 

Mr.  Overton.  No  ;  he  was  not.  He  used  to  work  for  Norman  Baker, 
the  old  original  cancer  quack  from  way  back^ — years  and  years  before 
Hoxie. 

Mr.  Sharp.  And  can  it  also  be  said  that  the  Rocket  case  could 
not  involve  either  a  contract  relationship  nor  a  corporation  ? 

Mr.  Overton.  That's  true.  In  reading  those  cases,  if  you  read  them, 
Mr.  Sharp,  it's  still  used  as  a  corporate  practice. 

It  refers  to  authority  cited ;  cites  a  corporate  practice  case. 

Mr.  Sharp.  I  agree.  The  actual  clinic  or  man  was  not  corporate. 

Mr.  Overton.  These  are  particular  cases  but  the  same  rule  in  all 
applies. 

Mr.  Sharp.  Now,  you  say,  Mr.  Overton,  I  think,  you  said  Dr.  Smith, 
that  the  Texas  Medical  Association  does  support  all  forms  of  prepaid 
comprehensive  group  health  plans. 

Would  the  Texas  Medical  Association  support  the  repeal  of  4509a 
today  ? 

Mr.  0\TERT0N.  No,  sir ;  we  would  not. 

Mr.  Sharp.  I  just  have  one  question  to  you,  Dr.  Morales.  It  appears 
in  your  prepared  statement  that  the  Bexar  County  Medical  Founda- 
tion hasn't  attempted  to  negotiate  with  the  Texas  Department  of  Pub- 
lic Welfare  for  a  contract  to  provide  HMO  services  to  medicaid 
eligibles. 

If  this  is  true,  why  ? 

Dr.  Morales.  I  couldn't  catch  that  word. 

Mr.  Sharp.  What  I'm  saying  is  that  the  Bexar  County  Medical 
Foundation  has  not  attempted  to  negotiate  with  the  Texas  Depart- 
ment of  Public  Welfare  for  a  contract  to  provide  HMO  services  for 
many  medicaid  eligibles. 
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It  appears  in  your  written  testimony  that  you  never  made  an 
attempt  to  negotiate  witli  the  department.  There  are  60  or  TO,  as  you 
are  well  aware,  HMO's  that  do  this. 

Dr.  Morales.  We  have  been  in  conversation  with  different  officials 
of  HEW  about  the  possibility  of  enrolling  medicaid  applicants  or 
recipients  in  the  plan. 

You  will  iiotice  from  the  statement  that  we  have,  as  of  today,  3,500 
people  enrolled.  Novv^,  the  HMO  that  we  have,  the  comprehensive 
l^lan  that  we  offer,  is  not  perfect  as  yet. 

It  is  a  noble  undertaking.  It  is  very  complex  business.  There  are 
many  problems  in  many  problem  areas  where  we  still  have  to  recognize 
those  factors  which  might  someday  spell  doom  for  the  program. 

Consequently,  we  have  not  been  all  that  anxious  to  become  a  monster 
of  size  until  such  time  we  have  been  able  to  perfect  what  it  is  we  are 
trying  to  do. 

At  the  present  time  this  is  fledgling  type  of  a  HMO.  We  profess  to 
have  a  good  HMO,  but  we  know  that  there  are  some  areas  in  there  that 
thei'e  are  weaknesses  in. 

The  actuarial  figures  that  we  used  in  the  beginning  were  close,  but 
not  close  enough.  In  order  to  find  out  exactly  the  patterns  established 
by  one  type  of  recipient  as  opposed  to  another — and  we're  talking 
about  the  family  who  has  an  adequate  income  and  another  one  with  an 
indigent  income — they  have  different  patterns  in  which  they  avail 
themselves  of  health  care. 

It  is  more  expensive  to  take  care  of  indigents  than  it  is  to  take  care 
of  people  who  have  adequate  diets.  This  data  is  slow  in  coming  in. 

So  we  have  not  been  able  to  acquire  all  of  the  data  that  we  need  to 
have  to  correct  the  weaknesses  that  are  inherent  in  structuring  an 
HMO  from  the  very  beginning. 

Yet  we  have  had  contact  and  correspondence  with  HEW  about 

Mr.  Sharp.  Excuse  me,  sir.  It's  not  HEW  that  I'm  asking  about.  It's 
the  Texas  Depai-tment  of  Public  Health  which  is  the  one  State  agency 
handling  medicaid  for  the  State  of  Texas. 

Mr,  OvERTOx.  The  department  of  health  and  welfare,  Mr.  Sharp. 

Ml'.  Sharp.  I'm  sorry ;  health  and  welfare.  Thank  you  for  correcting 
me.  The  department  of  health  and  welfare :  Have  you  been  in  contact 
with  them? 

Dr.  Morales.  Yes,  sir ;  we  have  been  in  discussion.  I  don't  know  if 
you  would  call  it  negotiation.  I  don't  know  that  we  are  at  that  point 
where  we  would  be  brave  enough  to  negotiate  taking  over  medicaid 
even  in  our  own  community. 

I  am  not  fully  knowledgeable  of  all  of  the  facts  and  figures,  but  per- 
haps Dr.  Smith  is.  I  would  imagine  that  there  would  be  upwards  of 
60,000  medicaid  recipients  in  Bexar  County  alone. 

JNIr.  Sharp.  Who's  taking  care  of  these  people  now  ? 

Dr.  Morales.  The  people  are  being  taken  care  of,  if  not  by  the  Bexar 
County  Hospital  Districts  and  the  Bexar  County  Hospital,  by  physi- 
cians like  myself. 

For  example,  my  practice  is  a  family  practice.  Yet,  it  is  approxi- 
mately 80  percent  medicare,  medicaid,  and  welfare. 

And  I  see  these  people.  These  people  could  have  elected  to  go  to  the 
Bexar  County  Hospital  and  wait  for  hours  to  be  seen. 


1735 

But  somehow  they  find  a  physician  that  they  establish  rapport  \vith 
and  then  they  come  to  see  the  private  physician.  And  medicaid  will 
take  care  of  a  portion  of  what  the  doctor  generally  will  charge. 

Xow,  I  will  make  an  admission  here  which  prior  to  now  I  have  not 
admitted  to  anybody,  but  in  my  mind  it  seems  appropriate. 

When  I  first  started  all  of  my  patients  were  private-paid  patients. 
Slowly  over  the  years,  it  became  more  of  a  geriatric  type  of  practice. 
I  don't  know  how,  but  before  I  knew  it  almost  all  of  my  patients  were 
55,  medicare,  or  above. 

And  soon  enough,  even  the  younger  medicaid  patients  started  com- 
ing in.  It  actually  reached  a  point  where  80  percent  of  my  practice 
is  paid  to  me  by  either  medicaid,  medicare,  or  welfare. 

Now,  as  I've  gotten  older  and  gotten  to  be  a  better  physician,  I  now 
see  less  and  less  patients  than  I  used  to  when  I  first  started. 

When  I  first  started,  I  remember,  we'd  go  through  CO  to  75  patients 
in  a  day.  Now  my  computer  analysis  shows  that  I'm  averaging  27 
patients  a  day. 

I'm  still  being  paid  as  a  general  practitioner,  but  I  am  practicing 
medicine  similar  to  that  that  an  internist  would  practice. 

We  do  very  thoroughly,  indepth  studies  of  our  patients.  Conse- 
quently, it  takes  more  time  and  we  see  less  people.  But  we  are  com- 
pensated only  as  a  general  practitioner  and  then  for  a  lot  less  than 
we  would  be  getting  if  the  patient  were  a  private-paid  patient. 

And  I  have  experienced  that  there  has  been  more  and  more  diffi- 
culty in  paying  the  bills  in  the  office  as  this  problem  has  become  more 
and  more  pronounced. 

I  do  feel  that  somewhere  in  tlie  future  there  will  have  to  be  some 
investment  to  allow  phj'sicians  such  as  myself,  who  want  to  offer  the 
services  to  meclicare-medicaid  recipients,  some  sort,  of  just  compen- 
sation or  an  adjustment  to  allow  us  to  practice  good  medicine  and  not 
weed  out  medicare  and  medicaid  physicians  in  favor  of  piivate  pay- 
ing patients — which  I  have  refused  to  do. 

I  don't  know  if  that  answers  the  question  but  they  are  things  that 
come  to  mind  which  I  feel  are  pertinent. 

Mr.  Sharp.  We  appreciate  your  full  response  to  that. 

Dr.  Smith.  It  is  the  option  of  the  physician  in  the  State  of  Texas 
whether  he  takes  medicaid  or  whether  he  doesn't. 

Now,  if  you  will  recall,  in  my  testimony  I  stated  that  the  depart- 
ment of  public  welfare  reimbursed  the  physician  on  the  basis  of  60 
cents  out  of  the  dollar  of  usual  and  customary  charges. 

In  other  wofds,  when  we  submit  a  statement  of  the  ordinary  charge, 
this  is  cut  down  to  60  cents  on  a  dollar. 

And  the  person  first  starting  practice  in  the  first  2  years  of  his  prac- 
tice, I  think  that  profile  is  cut  to  50  cents  on  the  dollar. 

Now  then,  I  also  pointed  out  to  you  that  what  the  cost  of  business 
was  doing.  So  basically,  we're  taking  care  of  these  persons  for  reim- 
bursement of  the  cost  of  doing  business  and  they  are  making  little  or 
no  profit  on  taking  care  of  medicaid  cases  because  of  the  reimburse- 
ment formula  of  only  60  cents  on  the  dollar. 

Does  that  answer  your  question  ? 

In  other  words,  this  is  the  policy  of  the  Department  of  Public  Wel- 
fare of  the  State  of  Texas. 
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Now  then,  I  think  that  it  is  fair  in  the  reimbursement  of  the  hos- 
pital because  there  has  got  to  be  one  charge  on  hospital  admission 
either  paid  or  medicaid. 

There  can't  be  two  levels  of  charges  for  hospital  services.  However, 
■on  doctor's  fees  the  department  of  public  welfare  reimburses  those  on 
the  basis  of  60  cents  on  the  dollar. 

Mr.  Sharp.  What  I'm  getting  here,  Dr.  Smith  and  Dr.  Morales,  is 
that  on  May  15,  Texas  witnesses  appeared  before  this  committee  com- 
plaining that  the  Bexar  County  Medical  Foundation,  first  of  all,  is  lo- 
cated— correct  me  if  I'm  wrong — in  the  Bexar  County  Medical  Society 
Building  upstairs  in  the  corner  of  the  library.  Am  I  correct  ? 

Dr.  Morales.  That's  correct. 

Mr.  Sharp.  How  far  is  this  foundation  from  the  Mexican-American 
sector  in  San  Antonio  ? 

Dr.  Morales.  It  would  be  in  the  middle  of  the  city  so  that  it  would 
be  equally  removed  from  any  portion  of  the  city,  for  that  matter,  if 
you  came  from  the  north,  south,  east,  or  west. 

But  the  foundation,  the  offices  of  the  foundation,  really  has  very 
little  to  do  with  the  delivery  of  the  health  care  to  the  recipient  because, 
basically,  every  doctor's  office  is  an  Hj\IO  ;  because  every  doctor's  office 
is  capable  of  receiving  patients  that  belong  to  the  delivery  health  care 
system  of  the  Bexar  County  Medical  Foundation — be  he  in  the  west 
side,  in  the  barrios,  in  the  east  side  where  most  of  the  blacks  are,  or  in 
any  section  of  the  city. 

This  is  why  we  felt  that  we  had  to  structure  our  HMO  in  this  way : 
So  as  not  to  use  up  funds  building  bricks  and  mortar  and  putting 
them  together,  but  rather  to  put  whatever  fimds  were  available  to  the 
plan  into  the  delivery  of  health  care. 

We  designed  a  system  of  delivery  where  we  could  use  the  existing 
offices  of  the  physicians  as  a  place  where  this  care  would  be  dispensed. 

And  we  felt  that  in  this  matter  we  would  be  able  to  save  on  costs  of 
construction  and  use  the  funds  strictly  for  the  delivery  of  health  care. 

Consequently,  those  physicians  that  do  practice  in  the  west  side  or 
in  the  barrios  would  be  available  to  treat  anyone  whether  he  is  either 
a  private  paying  patient,  a  medicaid  or  medicare  recipient,  or  a  par- 
ticipant of  the  Bexar  County  Medical  Foundation's  health  plan. 

As  it  happens,  at  the  present  time  we  have  but  a  few  organizations 
that  have  been  enrolled  as  patients  of  the  Bexar  County  Medical  Foun- 
dation health  plan. 

We  have  been  limiting  the  number  of  people  that  we  had  gone  out 
to  get,  because  we  have  got  to  have  data  before  we  get  too  big  to 
know  exactly  how  to  restructure  the  plan  to  correct  any  deficiencies 
or  weaknesses  that  it  may  have. 

Wlien  we  feel  that  the  foundation  is  as  perfect  as  we  know  how  to 
get  it  and  when  it  is  possible  to  negotiate  with  title  19,  I  feel  that  the 
foundation  will  make  that  move. 

But  basically,  let's  face  one  thing :  we've  been  operational  only  a  lit- 
tle better  than  10  months. 

Mr.  Chumbris.  Point  of  clarification :  man  A  comes  into  your  office 
and  is  treated.  IMan  B  comes  into  your  office  and  is  treated  for  the 
same  type  of  an  illness. 

A  qualifies  for  medicaid,  and  B  doesn't.  He  is  a  private  patient.  Does 
B  pay  a  different  medical  fee  to  you  than  A  would  ? 
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Dr.  Morales.  No.  We  have  a  standard  fee  for  everyone.  Let's  say  that 
you  are  A  and  he  is  B.  You  are  private  pay.  You  come  in  for  one 
visit  and  let's  say  that  I  charge  you  $10. 

You  take  it  out  of  your  pocket  and  you  give  it  to  me.  All  right.  If 
B  comes  in  and  he  is  medicaid,  I  will  also  charge  him  $10  and  he  will 
give  me  his  card  and  I  will  take  the  number  and  we  will  then  bill 
medicaid  for  it. 

]Mr.  CHrnviBRis.  But  you  only  get  60  cents  according  to  Dr.  Smith's 
testimony  ? 

Dr.  Smith.  That's  right. 

Dr.  Morales.  That's  correct. 

Mr.  Chtjmbris.  You  may  go  through  the  motion  of  charging  me  $10 
but  you're  only  going  to  get  $6. 

Dr.  Morales.  I  know  I'm  only  going  to  get  $6  from  him.  I  know  I'm 
going  to  get  $10  from  you. 

Mr.  Chtjmbris.  Right. 

Dr.  Morales.  But  still,  when  either  one  of  you  walks  in  I  treat  you 
identically  alike.  Now,  if  this  were  not  so  I  would  not  be  burdened  right 
now  with  80  percent  of  B  . 

I  would  have  maybe  80  percent  of  A — which  I  would  love  to  have, 
but  I  don't. 

Mr.  Chumbris.  All  I  want  to  clear  for  the  record  is  that  you,  per- 
sonally, will  receive  $10  from  the  private  patient  and  although  you 
bill  the  medicare  patients  for  $10,  you  actually  will  only  receive  $6. 

Dr.  Smith.  That's  right. 

Mr.  Chumbris.  And  in  your  practice — because  of  circumstances — 
you  are  forced  to  take  more  of  the  medicare-medicaid-welfare  patients. 

And  in  doing  so,  you  have  to  give  up  some  of  your  private  patients. 
Then  you  are  really  helping  to  subsidize  medical  care  in  that 
community. 

Dr.  Smith.  Very  definitely. 

Dr.  Morales.  Yes,  sir.  Let  me  add  one  more  fact.  Let's  say  that 
over  a  period  of  a  year  I  have  been  putting  80  percent  of  my  gross 
revenues  on  my  accounts  receivable. 

But  medicaid  doesn't  pay  me  100  percent.  They  pay  me  60  percent, 
or  70  percent,  or  80  percent^ — whatever  they  pay  me. 

"\\niat  they  don't  pay  is  called  a  disallowance.  All  right.  That  portion 
that  is  disallowed  I  have  to  forget  about  it.  I  cannot  go  back  to  the 
patient  and  say,  "Now,  look.  They  didn't  pay  me  anything  so  you  owe 
me  the  difference." 

Now,  I  have  to  content  myself  with  whatever  they  send.  I  have 
no  right  to  bill  a  patient  the  balance.  However,  on  my  bookkeeping 
system  I  have  a  $10  visit  charged  in  but  they  only  pay  me  a  $6 
payment. 

Consequently,  if  I  don't  go  back  and  take  out  the  $4  balance,  after 
a  y^ar  it  appears  like  people  owe  me  a  whole  lot  of  money;  and  I'm 
renlly  not  ever  going  to  collect. 

So  this  imposes  a  further  burden  on  my  staff  in  that  when  we  are 
disallowed  whatever  it  is — even  if  it's  a  penny — we  have  to  go  in  and 
mechanically  make  some  adjustments  in  our  bookkeeping  system  so 
that  our  records  reflect  a  true  accounts  receivable  balance. 
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And  this  really  is  a  much  more  monumental  job  than  anyone  can 
possibly  imagine.  And  doctors  are  constantly  being  deceived  by  them- 
selves thinking  that  their  accounts  receivables  look  good  when,  in  fact, 
they  don't  reflect  any  where  near  the  truth. 

And  if  you  don't  spend  an  awful  lot  of  time,  and  hire  some  pretty 
girls  that  are  sharp  and  well-trained  and  expensive  to  hire,  then  your 
bookkeeping  system  gets  so  fouled  up  that  you  can't  imagine. 

I've  gone  through  two  different  systems.  I  thought  that  perhaps  a 
computerized  bookkeeping  system  would  be  the  answer. 

It  was  very  expensive  because  of  the  system.  I  lost  complete  control 
as  to  what  I  knew  was  going  on  in  my  office. 

And  after  a  year  and  so  many  months,  I'm  suffering  through  this 
complicated  system — made  more  complicated  by  having  to  enter  into 
this  disallowance — and  we  were  being  charged  every  time  we  made 
an  entry. 

It  became  a  hopeless  system  and  I  had  to  get  off  of  it  and  on  to  a  more 
sim]>le  system  where  we  use  less  cards. 

We  now  feel  that  we  do  know  what  is  going  on  in  our  office,  but  the 
fact  that  we  do  get  this  disallowance  not  only  hurts  us  financially  but 
also  imposes  a  burden  on  having  to  clean  up  our  own  bookkeeping 
system. 

Mr.  CiiUMBRis.  Is  that  common  practice  or  is  it  just  applicable 
primarily  to  you  ? 

Dr.  Morales.  This  is  common  practice.  Let  me  make  one  comment. 
Not  all  physicians  are  aware  that  the  bookkeeping  system  is  as  messed 
up  as  it  is  until  a  much  later  time. 

But  sooner  or  later  comes  the  day  of  reckoning  and  sooner  or  later 
he  has  to  bring  in  a  high-priced  bookkeeper  or  accountant  to  help  him 
straighten  up  the  mess  in  his  office. 

And  we  all  go  through  this  same  type  of  trying  time. 

Mr.  CnuMBRis.  Thank  you  very  much. 

Mr.  Sharp.  Thank  you  very  much,  Dr.  Morales. 

Mr.  Stone,  could  you  explain  your  role  in  developing  the  so-called 
TAEP  contract  between  Blue  Cross  and  the  department  of  public 
welfare  and  the  Texas  Medical  Foundation  ? 

Please  explain  the  acronym  TARP  ? 

Mr.  Stone.  Mr.  Pickens  is  the  one  that,  as  you  will  recall,  testified 
concerning  this  and  my  role  has  been  very  peripheral. 

TARP  stands  for  Texas  admissions  review  program. 

Mr.  Sharp.  The  reason  I'm  asking,  Mr.  Stone,  is  because  in  examin- 
ing copies  of  documents  filed  in  the  Texas  Department  of  Public  Wel- 
fare, we  know  that  you  received  carbon  copies  of  the  correspondence 
concerning  Texas  admissions  review  program. 

And  I  was  wondering  what  your  role  was  in  light  of  this  fact. 

Were  you  the  attorney  ? 

Mr.  Stone.  I  was  representing  the  Texas  Medical  Foundation,  as 
Mr.  Pickens  has  in  the  initial  stages  of  the  development  of  the  con- 
tract. 

Mr.  Sharp.  Excuse  me  for  interrupting.  ^Y\\o  represented  Blue 
Cross? 

l\Tr.  Stone.  Their  staff  counsel,  Mr.  Steve  McDonald. 

Mr.  Sharp.  I  see.  Go  on  sir. 
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Mr.  Stoxe.  The  contract  was,  or  the  proposal  was,  developed  by  those 
in  the  foundation  who  are  oriented  toward  the  development  of  utiliza- 
tion review  who  have  been  conversant  with  the  Government  with  not 
only  the  State  regulations  but  with  the  Federal  regulations  on  denial 
of  claims. 

It  was  not  until  the  proposal  was  accepted  in  principal  that  I  had 
any  real  function  in  that.  And  the  function  at  that  point  was  merely 
to  form  the  contract  into  an  acceptable  lease  form  for  presentation  to 
the  board. 

Mr.  Sharp.  You  drafted  that  contract  ? 

]\Ir.  Stone.  It  was  drafted — I  made  one  draft.  It  was  to  Blue  Cross. 
They  didn't  like  some  of  our  proposals.  It  was  a  matter  of  negotiation 
as  any  contract  that  is  negotiated  between  two  parties. 

Drafts  were  exchanged  over  a  period  of  months. 

Mr.  Sharp,  Now,  speaking  of  drafting,  did  you  draft  the  legisla- 
tion— 4509 — or  was  it  drafted  by  Mr,  Overton,  or  Mr.  Pickens,  or 
Mr,  Stone? 

]Mr,  OvTiRTOX.  It  was  drafted  in  our  office. 

^Ir.  Shv\rp.  Who  drafted  it,  sir  ?  One  of  you  gentleman  ? 

Mr.  Overton.  I  would  say  it  represented  the  thinking  of  all  three  of 
us — or  two  of  us. 

Mr.  Pickens.  I  was  not  there  at  that  time. 

Mr.  Sharp.  Who  drafted  the  guidelines  for  4509  ? 

Mr.  Stone.  The  so-called  40-hour,  5-year  rule  ? 

Mr,  Sharp.  Yes,  sir, 

Mr.  Stone.  That  was  presented  to  the  board  of  medical  examiners. 
They  discussed  the  administrative  problems  of  making  a  determina- 
tion on  this  point. 

And  after  a  committee  was  appointed  from  the  board  of  medical 
examiners  to  work  on  the  guidelines,  I  drafted  the  recommendation 
that  they  made. 

]\Ir,  Sharp,  You  drafted  the  guidelines  ? 

Mr,  Stone,  Yes. 

Mr,  Sharp,  Now,  how  did  you  arrive  at  this  5-year  rule? 

Mr.  Stone.  The  5-year  rule  was  an  attempt  to  set  a  standard  by 
which  the  board  of  medical  examiners  could  make  a  judgment  as  to 
whether  the  applicants  were  actively  engaged  in  the  practice  of  medi- 
cine in  the  State. 

Mr,  Sharp.  These  guidelines  themselves  were  not  spelled  out.  I'm 
sorry,  the  legislation — excuse  me, 

Mr.  Stone.  The  legislation  did  not. 

Mr.  Sharp.  What  did  the  legislation  say  about  being  actively 

Mr.  Stone.  The  language  states  that  the  nonprofit  corporation  shall 
be  organized  and  incorporated  by  persons  licensed  by  the  board. 

And  further  that  the  director  and/or  trustees  of  such  orjianization 
and  their  successors  shall  be  persons  licensed  by  the  board  and  actively 
engaged  in  the  practice  of  medicine. 

Mr,  Sharp.  So  there's  no  time  limit  placed  by  legislation? 

Mr.  Stone.  That's  correct.  If  I  might  comment  further  on  this  point, 
as  I  stated  in  my  testimony,  there  have  been  some  16  applications  pre- 
sented by  the  secretary  of  state  to  the  board  of  medical  examiners. 
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These  charters  do  not  come  directly  as  a  general  rule  to  the  board 
of  medical  examiners.  They  are  presented  for  filing  with  the  secre- 
tary of  state. 

When  the  secretary  of  state  and  their  staff  and  attorneys  make  a 
judgment  that  this  file  is  within  article  4509a,  or  if  the  purpose  clause 
states  that,  then  they  are  referred  to  the  board  of  medical  examiners. 

The  purpose  of  the  guidelines  was  to  allow  the  board,  as  an  admin- 
istrative function,  to  go  ahead  and  certify  back  to  the  secretary  of 
state  so  that  that  applicant  would  not  have  to  wait  perhaps  3  or  4 
months,  pending  the  next  meeting  of  the  board  of  medical  examiners. 

Mr.  Stone.  No  corporation  has  been  turned  down,  by  the  way,  ex- 
cept the  one  from  San  Ajitonio — Satchmo — that  organization. 

And  there  were  no  provisions  on  either  the  organizers  or  directors 
of  that  proposed  corporation. 

Mr.  Sharp.  Thank  you. 

Mr.  Overton,  I  know  that  you  share  a  common  address.  The  Texas 
Medical  Foundation  is  1905  on  North  Lamar  Street  in  Austin. 

Now,  is  your  office  space  paid  for  by  the  Texas  Medical  Associ- 
ation ? 

Mr.  Overton.  No,  sir.  We  pay  for  it  ourselves.  Each  individually^ 

Mr.  Sharp.  And  who  owns  the  building  there  ? 

Mr.  Overton.  It  was  purchased  by  the  Texas  Medical  Association 
about  what  2  years  ago? 

Dr.  Smith.  About  2i/2  or  3  years  ago. 

Mr.  Sharp.  Wliat  is  the  fiscal  relationship  between  the  Texas  Medi- 
cal Association  and  the  Texas  Medical  Foundation 

For  example,  does  the  Texas  Medical  Foundation  receive  office 
space  salaries,  staff  salaries,  mailing  costs  ? 

Mr.  0\"RRT0N.  They  pay  their  own  salaries,  rent.  They  pay  for  the 
space  they  occupy  there. 

Mr.  Sharp.  TVliere  do  they  get  the  money  to  do  all  this  ? 

Mr.  Overton.  From  members  that  belong  to  the  foundation  and  any 
other  source  they  can  get  it  from.  The  service  is  rendered. 

Mr.  Sharp.  Well,  what  services  does  the  Texas  Medical  Founda- 
tion render  today  ? 

Mr.  Overton.  Frankly,  I  could  tell  you  very  little  about  the  service 
because  I've  had  no  meetings  with  the  board  of  directors.  I've  seen  none 
of  the  contracts  between  Blue  Cross-Blue  Shield  or  between  the  foun- 
dation. 

As  a  matter  of  fact,  I  very  carefully  stay  away  from  even  reading 
the  contract. 

Mr.  Stone.  If  I  could  make  some  further  comment — the  Texas  Medi- 
cal Foundation  had  two  contracts  wnth  the  regional  medical  programs, 
the  EMP  of  Texas,  to  provide  some  studies  for  them. 

They  have  a  contract  with  the  Department  of  Mental  Health  and 
Mental  Retardation  for  the  review  of  hospital  care  and  the  mental  in- 
stitutions in  the  State  of  Texas. 

They  have  membership  dues  and  they  are  a  separate  corporation  in 
every  sense  of  the  word. 

Mr.  Sharp.  Now,  we  have  received  exhibits  from  the  files  of  the 
Texas  Department  of  Public  Welfare  which  indicate  that  the  primary 
development  of  this  type  of  program — the  Texas  admissions  review 
program — is  a  computer  firm  called  Optimum  Systems,  Inc. 
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That  company  is  presently  under  contract  with  the  Bureau  of  Social 
Rehabilitation  Services  of  HEW.  It  provides  technical  assistance  on  the 
medicaid  program. 

Optimum  Systems  is  also  under  Federal  contract  with  the  Utah 
PSRO,  the  San  Joaquin  Medical  Foundation,  and  with  the  National 
Center  of  Health  Services  utilization  and  review  program. 

To  what  extent  does  TARP  rely  on  the  utilization  and  review  of 
materials  which  have  already  been  developed  under  other  Government 
contracts  ? 

Mr.  O^^RTON.  I  couldn't  tell  you.  One  of  the  other  gentlemen  could 
tell  you.  I  have  not  even  read  those  things. 

Mr.  Pickens.  I  don't  know  if  I  could  give  you  a  definitive  answer 
in  terms  of — I  don't  know. 

Mr.  Sharp.  Could  you  supply  it  for  the  record  ? 

Mr.  Pickens.  I  don't  know  that  much  about  it.  I  do  know  that  the 
development  contract,  OSI,  is  to  provide  certain  computer  expertise 
in  relation  to  lielping  the  Texas  Medical  Foundation  develop  the  pro- 
gram that  would  set  the  situation  in  Texas. 

As  you  know,  certain  standards  are  not  the  same  in  each  and  every 
State.  They  have  made  a  great  deal  of  use  of  other  programs. 

There  is  a  Tennessee  admissions  review  program  which  has  the 
same  acronym,  TARP,  that  is  the  very  same  thing.  Massachusetts  has 
one.  They  are  several  other  States  where  they  are  or  where  they  will 
be  because  they  don't  want  to  lose  their  33%  percent  either,  because 
there  is  a  wealth  of  information  around  that  has  been  used. 

But  to  the  exact  extent,  I  could  not  give  it.  I  know  that  their  develop- 
mental contract  provides  that  no  more  than  5  percent  of  the  total 
de\elopment  contract  can  be  used  for  any  computer  capability  insofar 
as  the  foundation  is  concerned. 
The  rest  of  it,  it  would  use  Blue  Cross. 

Mr.  Sharp.  Could  you  have  your  clients  furnish  that  for  the  record  ? 
Mr.  Pickens.  I'd  be  glad  to  try  and  find  out,  yes.  You  want  to  know 
specifically  ? 

Mr.  Sharp.  What  extent  does  the  TARP  rely  on  the  utilization  and 
review  of  materials  which  have  already  been  developed  under  other 
governmental  contracts  ? 

[The  information  requested  was  not  available  at  time  of  printing.] 
Mr.  Pickens.  I  am  sure  to  the  fullest,  but  I'll  try  to. 
Mr.  Sharp.  We  also  received  a  copy  of  the  budget  of  the  TARP 
development  contract.  The  total  amount  of  the  budget  was  $177,300,  of 
which  $111,000  was  spent  for  criteria  development  systems  design. 

Now,  doesn't  it  appear  that  TARP  may  be  merely  a  modification, 
really,  of  other  material  developed  by  Optimum  Systems  to  other 
Federal  utilization  review  programs  ? 

Can  you  also  provide  for  the  record  detailed  documentation  justify- 
ing such  heavy  expenses  just  for  the  modification  of  systems  already 
developed  with  public  funds  ? 

Mr.  Pickens.  I  think  that  calls  for  a  conclusion  in  that  the  heavy 
expenditures  and  the  amount  of  the  program  that  you're  talking 
about — the  development  of  the  contract — is  relative  in  significant 
terms  to  the  total  amount  of  money  that  you  may  be  talking  about. 

So  I'm  positive  that  they  are  using  those  or  they  could  not  develop 
what  we  are  talking  about — such  as  more  amounts  of  money. 
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Mr.  Sharp.  Supply  it  for  the  record.  I'm  not  asking  for  it  now. 
We'd  appreciate  your  supplying  this. 

Mr.  Pickens.  Since  the  contract  is  a  public  document  which  is  on 
file,  I'm  sure  the  department  of  public  welfare  would  be  glad  to 

Mr.  Sharp.  We  have  the  contract.  I'm  asking  you  to  provide  for 
the  record  some  detailed  documentation  justifying  the  heavy 
expenditures. 

Mr.  Pickens.  For  the  justification,  you  have  to  go  to  the  department 
of  public  welfare. 

Mr.  Sharp.  Is  that  that  much  of  a  justification  ? 

Mr.  Pickens.  I'm  positive  it  is.  They  approved  it  in  the  contract. 

]Mr.  Sharp.  Would  you  have  the  department  send  it  to  us  or  would 
you  obtain  it  for  us  ? 

Mr.  Pickens.  I'd  be  glad  to  try. 

[The  information  requested  was  not  available  at  time  of  piinting.] 

Mr.  Sharp.  We'd  appreciate  it  if  you  would.  Now,  a  document  in  the 
planning  department  of  the  Texas  Department  of  Public  Welfare 
indicates  that  one  of  the  principal  customers  of  Optimum  Sj'stems, 
Inc..  is  the  Republic  National  Bank  of  Texas. 

I  think  that's  in  Dallas  ? 

Mr.  Overton.  Yes,  Dallas,  Tex. 

Mr.  Sharp.  Could  you  explain  the  relationship  between  the  offices  of 
Blue  Cross-Blue  Shield  and  the  office  of  the  Republic  National  Bank? 

What  I'm  getting  at  here  is  that  John  Beauchamp,  Jr.,  at  least  for 
May  1974,  was  the  president  of  the  Blue  Cross-Blue  Shield,  is  that 
correct  ? 

Mr.  Overton.  Yes. 

Mr.  Sharp.  Was  he  president  of  Blue  Cross  ? 

Mr.  Overton.  Yes,  he  was. 

Mr.  Sharp.  And  Blue  Shield? 

Mr.  Overton.  Yes.  I  think  I  stated  earlier  that  they  have  the  same 
office — one  of  about  three  States  where  that's  true. 

He's  also  the  director  of  Republic  and  was  elected  to  that  board 
about  5  years  ago. 

Mr.  Sharp.  I'm  talking  about  the  bank  board. 

Mr.  Overton.  Yes,  that's  correct. 

He  also  owns  some  300  shares  of  stock  and  $60,000. 

]\Ir.  Sharp.  All  of  which  has  been  completely  disclosed  to  all  of 
tho  ])oard  members? 

Mr.  0\terton.  Yes. 

Mr.  Sharp.  That's  a  matter  of  record. 

Mr.  Overton.  Yes. 

Mr.  Sharp.  That's  what  I'm  trying  to  get  at— it's  a  matter  of  record. 
Now,  Mr.  James  Aston,  is  he  the  president  of  the  bank  ? 

Mr.  Overton.  He  is  chairman  of  the  board,  as  I  recall. 

Mr.  Sharp.  Does  he  occupy  any  directorship  in  Blue  Cross-Blue 
Shield? 

Mr.  0\t:rton.  He's  chairman  of  the  board  of  Blue  Cross-Blue 
Shield. 

^Ir.  Pickens.  You  have  the  complete  list  of  the  board  of  directors 
which  is  Blue  Cross. 

Mr.  Sharp.  Mr.  Pickens,  vou  talk  about  the  outdated  study  relating 
to  the  medicaid  contract  in  Texas. 
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You  make  reference  to  purported  allegations  made  to  premium 
detention,  interest  income  reserves. 

We've  received  copies  of  memorandums  from  HEW  Dallas  Re- 
gional Office  starting  in  October  and  November  of  1973.  September 
24,  1973,  Mr.  Chairman,  I  ask  that  these  be  made  part  of  the  record. 

Senator  Hart.  Very  well. 

[The  memorandums  referred  to  were  retained  in  the  subcommittee 
files.] 

Mr.  Sharp.  I'll  get  into  those  in  a  moment,  but  first  I  want  to  ask 
this  preliminary  question:  It's  my  understanding  that  there  was  a 
lider  called  rider  Xo.  39  to  the  Texas  Department  of  Public  Welfare 
appropriations  for  fiscal  1974-75. 

Are  any  of  joii  aware  of  that  rider  ? 

Mr.  Overton.  No  ;  I'm  not. 

Mr.  Sharp.  It  would  reserve  the  accumulated  reserves  of  Texas 
Blue  Cross-Blue  Shield.  Are  you  now  ? 

]Mr.  OvERTOx.  No ;  I'm  not  aware  of  that. 

]Mr.  Pickens.  I  know  there's  a  rider  but  I  don't  know  what  the 
terms  are. 

]Mr.  Sharp.  Do  you  know  whether  the  legislation  is  in  effect?  Could 
3'ou  find  that  out  for  us  ? 

Mr.  Pickens.  I'd  be  glad  to  look  in  the  appropriations.  I'm  sure 
it  did.  The  reason  I  know  that  was  Mr.  E.  Arney  with  Blue  Cross- 
Blue  Shield  mentioned  something  to  me  one  time  about  a  rider. 

Mr.  Sharp.  Did  you  draft,  it  ? 

]Mr.  Pickens.  No.  Blue  Cross  drafted  it.  I  have  no  idea  who  draft- 
ed it. 

Mr.  0\'ERTON.  I  would  have  known  about  it  if  Blue  Cross  drafted 
it.  I  would  have  had  to  finally  approve  it. 

Mr.  Sharp.  None  of  you  have  knowledge. 

Mr.  0%'ERT0N.  It  would  be  my  opinion  that  it  was  finally  drafted  by 
the  legislative  budget  board  or  the  chairman  of  the  appropriations 
committee. 

Mr.  Sharp.  Are  you  aAvare  that  the  State  of  Texas  attorney  gen- 
eral's office  requested  HEW  Dallas  Regional  General  Counsel's  Office 
to  render  an  opinion  on  the  constitutionality  of  this  rider  No.  39? 

Mr.  0\'ERT0N.  I'm  not  familiar  with  it. 

Mr.  Pickens.  I  never  heard  it. 

Mr.  Sharp.  This  is  what  this  letter  deals  with.  I  could  perhaps  bring 
you  up  to  date. 

]\Ir.  0\^RT0N.  They  have  a  legal  department  up  there,  a  staff  coun- 
sel who  many  times  passes  on  in-house  matters  that  we  don't  know 
about. 

Now,  a  corporate  matter,  normally,  I  would  know  about. 

Mr.  Sharp.  You're  speaking  of  Blue  Cross  now  ? 

Mr.  0\"ERT0N.  Yes;  they  have  a  staff  counsel  there  of  about  5  law- 
yers, each  dealing  in  different  phases  of  the  operation. 

Mr.  Sharp.  Could  you  find  out  from  your  client  group  ? 

Mr.  0\TERT0N.  What  do  you  want  me  to  find  out  ? 

Mr.  Sharp.  One,  was  rider  number  39  passed  by  the  legislature  and 
signed  into  law.  Has  it  gone  into  effect?  If  so,  what  does  it  mean  and 
what  was  it  supposed  to  accomplish  ? 

Mr.  Overton.  Yes ;  I  will  find  out. 

[The  information  requested  was  not  available  at  time  of  printing.] 
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Mr.  Sharp.  Now,  from  what  I  understand,  Texas  Blue  Cross-Blue 
Shield  acts  as  the  insurer  responsible  for  providing  certain  benefits 
other  than  the  contract  that  the  Texas  Department  of  Public  Welfare 
does. 

The  benefits  are  the  aid  to  dependent  children,  aid  to  disabled  and 
blind  as  well  as,  I  think,  those  eligible  under  the  senior  citizens  pro- 
gram— old  age  assistance  program. 

As  a  result  of  the  regulatory  fuiancial  review  by  HEW  during 
February  and  March  of  1973  it  was  found  that — and  I'm  quoting 
from  HEW  now — 

An  excessive  and  unusually  large  amount  of  funds  have  accumulated  in  the 
medicaid  reserve  fund  of  the  premium  account.  In  the  reserve  funds  are  incom- 
plete and  unreported  claims  totalling  $58,335,141.92. 

Now,  as  the  end  of  May  1974,  it's  our  understanding  that  this  amount 
has  grown  some  $65  million. 
HEW  further  found — 

That  the  original  $58  million  was  in  considerable  excess  of  necessary  require- 
ments including  those  of  the  State  board  of  insurance  inspectors  and  was  con- 
trary to  good  management  practices. 

HEW  recommended  in  a  memorandum  that  an  upper  limit  for  both 
reserve  funds  be  established  not  to  exceed  a  total  of  1  month's  gross 
payment. 

And  the  average  monthly  gross  premium  for  1972  for  Texas  Blue 
Cross-Blue  Shield  is  approximately  $12  million. 

That  Blue  Cross  in  Texas  is  retaining  over  five  times  that  amount. 
Now,  the  moneys  or  assets  backing  these  reserve  funds  are  moneys 
already  expended  by  the  State  of  Texas. 

And  this  rider  No.  39  would  have  placed  limitations  on  these  moneys 
or  on  the  $65  million  reserve  fund.  The  rider  would  reserve  this  exces- 
sive and  unusual  amount  of  funds. 

Further,  HEW  told  the  Texas  State  Department  of  Welfare  that  in 
it's  opinion  this  rider  was  unconstitutional  and  that  the  State  board  of 
public  welfare  is  authorized  to  promulgate  a  regulation  or  rule  to  meet 
the  HEW  reconunendation  of  requirements  to  the  establishment  of  an 
upper  limit  for  both  of  these  reserve  funds  not  to  exceed  a  total  of  1 
month's  gross  payment. 

Now,  would  any  of  you  know  what  was  the  purpose  of  these  reserve 
funds? 

Mr.  Overton.  No  ;  I  suggest,  Mr.  Chairman,  that  possibly  Mr.  Arney 
or  Beauchamp  be  invited  to  come  up  and  furnish  the  information  that 
you  are  requesting. 

They  are  familiar  with  it  and  any  answer  that  we  make  would  be  a 
guess ;  and  I'm  not  willing  to  hazard  a  guess  about  something  of  this 
importance  when  their  people  are  available  to  furnish  that  infor- 
mation. 

Senator  Hart.  Perhaps  it  could  be  obtained. 

Mr.  Pickens.  It's  a  complicated  maze.  I  said  that  in  my  testimony 
that  I  was  not  testifying  as  to  the  terms  or  the  conditions  about  this 
contract  because  I  did  not  know  all  the  details. 

And  that  if  this  committee  did  want  further  information  about  that 
they  should  invite  representatives  of  Blue  Cross-Blue  Shield  and  the 
department  of  welfare  to  come  and  testify. 
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They  would  be  more  familiar  with  the  things  that  you  are  speaking 
about. 

Mr.  Sharp.  My  point  is,  Mr.  Pickens,  that  this  said  that  the  pur- 
ported allegations  were  made  relating  to  all  of  this  and  then  you  go 
and  say  that  all  the  objections  were  prior  to  the  1970  study. 

Do  you  remember  the  Texas  Legislature  of  1970  ?  Were  you  a  mem- 
ber? 

Mr.  Pickens.  In  1970, 1  was. 

Mr.  Sharp.  That  the  objections  of  these  reports,  as  you  say,  were  all 
corrected.  Well,  here  it  is  1974,  and  there's  some  $65  million  in  reserve. 

So  obviously,  the  witness  who  testified  was  correct. 

Mr.  0\^RTON.  You  haven't  heard  the  testimony  from  the  people  who 
have  the  knowledge,  Mr.  Sharp,  and  they  are  available  and  we  will 
make  them  available  here  in  this  committee. 

Mr.  Sharp.  I'm  just  reciting  from  documents  from  HEW's  study. 

Mr,  Overton.  You  can  explain  documents  if  you  get  the  proper 
people. 

Mr.  Sharp.  I  agree. 

Mr.  O^^ERTON.  You  agree.  We  will  do  that. 

Mr.  Sharp.  I'm  really  also  getting  down  to  the  point  of  asking — I 
guess  you  have  to  ask  Mr.  Beauchamp — how  were  these  assets  invested  ? 

Were  they  held  in  the  Eepublic  National  Bank  in  excess?  This  is 
what  we  were  leading  to. 

Mr.  Overton.  I  can  tell  you  that  the  funds  are  held  in  many  banks 
in  Texas  and  that  the  biggest  fund  that  Blue  Cross-Blue  Shield  has 
is  not  in  the  Republic  National  Bank. 

Mr.  Sharp.  Do  they  have  any  funds  in  the  bank  ? 

Mr.  Overton.  Sure  they  do.  It's  the  biggest  bank  probably  in  that 
part  of  the  country,  one  of  the  biggest  in  the  United  States. 

Mr.  Overton.  There  is  a  public  statement  available  that  shows 
where  these  funds  are  on  deposit.  It's  a  matter  of  public  record. 

Mr.  Sharp.  I  just  want  to  correct  one  thing  in  fairness  to  you,  Mr. 
Overton.  In  the  testimony  given  by  Ms.  Cox  here  on  May  15. 

Mr.  Overton.  Given  by  whom  ? 

Mr.  Sharp.  Ms.  Cox.  Did  slie  call  you  up  for  testimony  concerning 
her  statement  that  "Dr.  Norman  paid  Mr.  Overton." 

Now,  did  she  call  you  to  ascertain  your  side  of  that  statement  ? 

Mr.  0\'ERT0N.  No,  sir ;  she  did  not.  And  for  the  record,  I  would  like 
to  have  this  disclosed. 

Mr.  Sharp.  OK.  I  want  to  just  say  for  the  record  that  Ms.  Cox  did 
write  the  subcommittee  subsequent  to  her  testimony. 

And  she  presented  what  she  thought  was  the  correct  view  which  does 
coincide  to  exactly  what  you've  testified  to  today. 

And  that  was  already  entered  into  the  record.  And  that  was 
printed  up. 

[See  exhibit  12  at  tlie  end  of  Ms.  Cox'  testimony.] 

Mr.  Overton.  I'm  glad  to  know  that  because  certainly  a  man  with 
great  credibility  and  integrity  has  certainly  been  maligned  before 
this  committee. 

And  I'd  like  to  add  this :  Ms.  Cox  called  me  in  mv  office  and  wanted 
an  interview  after  testifying  here  before  the  committee. 

I  told  her,  I  said,  "Ms.  Cox,  I  don't  give  interviews  to  people  who 
make  misleading  and  untrue  statements."  She  said,  "What  do  you 
mean?"  "^ 
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I  said,  "You  can  very  easily  have  found  out  the  facts  about  Dr. 
Norman."  I  said,  "You've  attempted  to  destroy  a  fine  man  with  tliat 
testimony." 

She  said,  "Mr.  Overton,  I  guess  you're  right.  The  lawyers  up  there 
for  the  committee  had  me  say  it  this  way."  And  she's  here  in  the  court- 
room and  I  think  that  she'll  verify  that  that's  the  truth. 

Ms.  Cox.  I  think  that's  not  precisely  the  way  the  conversation  went. 

Mr.  Overton.  That  was  first  when  you  asked  me 

Ms.  Cox.  I  called  you  looking  for  the  doctor.  I  called  your  office 
looking  for  the  doctor.  And  then  I  called  downstairs  and  they  said  that 
he  was  in  your  office. 

So  I  called  the  committee.  My  intention  was  only  to  present  only 
main  items  that  appeared  in  the  article.  And  then  I  indicated  that  I 
had  broadened  the  scope  of  that  testimony  to  include  other  things 
which  I  had  known  from  conversations  with  attorneys  here  as  a  matter 
of  record. 

Therefore,  I  included  those  in  my  testimony. 

IMr.  Omsrtox.  ]Ms.  Cox,  for  your  infonnation,  that  conversation  is 
recorded  and  it's  exactly  as  I  stated  here. 

Ms.  Cox.  Would  you  please  provide  that  conversation  for  the 
record  because  I  believe  exactly  what  I  said  that  I  expanded  my 
interpretation. 

Mr.  OvERTOx.  It's  just  like  some  of  the  other  statements  you  have 
made. 

Ms.  Cox.  By  the  way,  Mr.  Overton,  when  we  had  that  conversa- 
tion, you  did  not  advise  me  of  the  fact  that  it  was  being  taped. 

Do  you  do  that  to  other  people  ? 

Mr.  Overton.  Not  with  a  mechanical  device.  It  was  a  loudspeaker 
device,  young  lady. 

Ms.  Cox.  Sir,  I  did  not  know  the  conversation  was  being  taped. 

Mr.  Overton.  Well,  I'm  not  here  to  argue  with  you. 

]\Ir.  Sharp.  Was  the  conversation  taped  ? 

]\Ir.  Overton.  It  was  recorded,  yes. 

Mr.  Sharp.  Eecorded.  Now,  Mr.  Pickens,  in  your  testimony  you  cite 
the  section  of  the  Texas  Code  out  of  the  1406,  a  political  committee 
"shall  not  accept  a  contribution  of  more  than  $500  from  a  political 
committee." 

Not  in  this  case  unless  this  contribution — in  this  case  $16,000 — was 
accompanied  by  a  written  statement  that  sets  forth  the  full  name  and 
complete  address  of  each  person  who  contributed  more  than  $100  for 
a  contribution  which  is  certified  as  to  a  correct  procedure  of  contribut- 
ing to  the  committee. 

Now,  it's  your  contention  that  none  of  the  contributions  forwarded 
in  this  lump  sum  of  $16,000,  I  take  it,  were  more  than  $100. 

Therefore,  under  the  Texas  law,  you're  all  right.  You  hadn't  vio- 
lated the  Texas  law. 

Mr.  Pickens.  You're  absolutely  correct. 

Mr.  Sharp.  Well,  would  you  please  have  the  American  ^Medical 
Association's  Political  Action  Committee  furnish  this  subcommittee 
with  a  list  of  all  the  contributors  and  the  amounts  they  gave  to  com- 
prise that  $16,000  lump  sum  which  Ampac  sent  to  Texpac. 

Mr.  Pickens.  How  do  you  know  ? 
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Mr.  Sharp.  How  are  we  to  know  ? 

Mr.  Pickens.  We  were  furnished  with  a  sworn  affadavit  from 
Ampac  that  none  of  the  money  involved  in  this  represented  a  con- 
tribution of  more  than  $100. 

Mr.  Sharp.  Pardon  me? 

JNIr.  Pickens.  We  were  furnished  with  a  sworn  statement  from 
Ampac  to  that  effect. 

Mr.  Sharp.  Ampac  furnished  your  Texas  association  with  a  sworn 
statement  tliat  none  of  the  $16,000  was  composed  of  a  contribution  of 
more  tlian  $100. 

Mr.  Pickens.  That's  true. 

Mr.  Sharp.  Did  you  submit  a  copy  of  that  for  the  record  ? 

Mr.  Pickens.  It  is  a  matter  of  public  record.  It's  been  disclosed 
both  under  the  Federal  campaign  contribution  law  and  under  the 
Texas  contribution  law. 

Both  of  those  statements  are  filed  and  sworn.  We  will  furnish  a 
copy. 

Mr.  Sharp.  We  will  appreciate  receiving  a  copy  to  make  the  record 
complete  on  that  point. 

[The  information  referred  to  was  not  available  at  time  of  printing.] 

Mr.  Sharp.  Would  you  gentlemen  furnish  for  the  record,  if  you 
haven't  already  done  so,  the  complete  list  of  the  directors  and  corporate 
offices  of  the  Texas  Medical  Foundation? 

Mr.  Pickens.  Yes. 

[See  exhibit  9.] 

Mr.  Sharp.  And  the  Blue  Cross-Blue  Shield  ? 

Mr.  Pickens.  Blue  Cross,  yes 

[See  exhibit  9.] 

Mr.  Sharp.  And  the  TIMA. 

Mr.  Pickens.  TIMA  is  a  separate  organization  altogether  from  the 
one  that  we're  talking  about  here. 

Mr.  Sharp.  I  have  some  questions,  Mr.  Pickens,  concerning  the  so- 
called  Texas  admissions  review  program  of  utilization  of  review  plan 
negotiated  with  the  Texas  Medical  Foundation. 

The  Senate  Finance  Committee's  report,  Senate  Document  92-1230, 
accompanied  by  the  House  of  Representatives  social  security  bill  in 
the  PSRO  amendments,  page  267,  stated — and  I'll  read  it  to  you— 

Objective  and  impartial  review  must  be  provided  by  a  PSRO  if  it  is  to  be  effec- 
tive and  respected.  Malice,  vendettas,  or  other  arbitrary  discriminatory  practices 
or  policies  are,  by  definition,  nonprofessional ;  and  in  the  likely  event  of  such 
occurrences,  the  Secretary  is  expected  to  promptly  terminate  the  contract  with 
the  organization  involved  unless  it  immediately  undertakes  voluntary  corrective 
measures. 

Do  you  believe  that  the  TARP  contract  will  achieve  the  same  ob- 
jectives and  impartial  review  as  the  Federal  PSRO  law  required? 

Mr.  Pickens.  You're  asking  a  question  in  reference  to  the  intricacies 
of  concurrent  utilization  of  a  new  program.  I'm  not  a  physician.  I  do 
not  know  all  the  ins  and  outs  about  utilization. 

Mr.  Sharp.  Did  you  draft  up  the  TARP  ? 

Mr.  Pickens.  No. 

Mr.  Sharp.  You  had  nothing  to  do  with  that  ? 

Mr.  Pickens.  No. 

Mr.  Sharp.  Mr.  Stone,  you  did. 

Mr.  Stone.  Yes. 

35-554— 74— pt.  3 22  ■' 
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Mr.  Sharp.  Would  you  answer  that  question  ?  Do  you  believe  that 
the  TAEP  contract  will  achieve  the  same  objectivity  and  impartial 
review  as  the  Federal  PSRO  law  requires  ? 

Mr.  Stone.  I  think  that  TARP  will  result  in  an  objective  review. 
If  you're  asking  whether  it  wdll  receive  the  same  objective  review  as 
PS'RO  in  view  of  the  fact  that  no  PSRO  contract  has  been  entered 
into  in  Texas,  and  we  have  a  developmental  contract  with  the  depart- 
ment of  public  welfare  for  the  development  of  a  program  which  will 
be  onsite  in  a  limited  number  of  institutions  in  Texas  while  the  con- 
tract is  being  developed. 

I  don't  believe  anybody  here  could  answer  the  type  of  question  that 
you've  presented.  We've  got  no  contract  on  PSRO  and  the  develop- 
mental contract  for  TARP.  I  am  unsure  as  to  what  you  are  trying 
to  establish. 

Mr.  Sharp.  On  page  264,  the  same  Finance  Committee  report,  was 
found  the  following : 

In  the  federally  finauced  system  of  operation  of  the  PSRO's,  whether  direct- 
ly by  the  PSRO  or  by  contract,  that  system  would  be  made  available  without 
charge  for  use  by  other  PSRO's. 

In  short,  when  the  taxpayers  to  the  Federal  Government  pay  for 
a  system  with  public  funds,  shouldn't  that  system  be  public  property? 

Do  you  feel  that  it  should  be  public  property  ? 

Mr.' Stone.  The  PSRO  program  ? 

Mr.  Sharp.  Yes. 

Mr.  Stone.  I  think  that's  the  regulation. 

Mr.  Sharp.  The  PSRO  also  provides  that  if  a  State  has  three  PSRO 
plans  or  more  it  must  have  public  representation  on  the  professional 
review  statewide  council,  which  acts  as  an  appeals  mechanism  for 
negative  review  decisions  and  any  sanctioning  of  doctore  in  violation. 

Now,  if  the  Texas  Medical  Association  is  successful  in  this  lawsuit 
against  HEW's  nine  regional  PSRO  decisions  and  thus  Texas  winds 
up  with  only  one  PSRO,  wouldn't  the  Texas  Medical  Association — it 
wouldn't  have  any  public  representation  of  consumers  looking  over 
their  shoulder  with  respect  to  quality  review  of  medicaid  and  medi- 
care. 

Is  that  a  fair  statement  ? 

Mr.  Pickens.  There  are  about  20  other  States,  I  believe.  I'm  not 
exactly  sure  about  the  numbers  but  there  is  rouglily  that  number  of 
States  that  have  a  single  statewide  contract. 

I  guess  the  same  criticism  could  be  leveled  at  those. 

Mr.  Sharp.  These  are  small  States ;  aren't  they  ? 

Mr.  Stone.  The  only  contract  entered  is  with  Utah  right  now. 
Evidently  that  was  found  to  be  satisfactory  to  HEW. 

Mr.  Sharp.  Texas  is  a  bigger  State  and  more  populous  than  Utah ; 
is  it  not  ? 

Mr.  Stone.  That's  correct. 

Mr.  Sharp.  Now,  again,  in  the  same  line  here,  in  the  same  committee 
report,  it  says — 

The  priorities  designation  of  the  PSRO  should  be  given  organizations  estab- 
lished at  local  levels  representing  a  substantial  number  of  practicing  physicians 
who  are  willing  and  believed  capable  of  possessing  and  assuming  responsibility 
for  overall  review  of  occupational  care  and  services,  local  sponsorship,  operation, 
et  cetera. 
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^N'ow,  I  believe  one  of  you  said  there  were  14,000  physicians  in  the 
State  of  Texas ;  isn't  that  correct  ? 

Mr.  Pickens.  I  believe  that's  roughly  right,  both  Federal  and  non- 
Federal. 

Mr.  Sharp.  Members  of  the  association,  yes. 

Doesn't  tlie  program  you're  envisioning,  Mr.  Stone,  violate  the  clear 
legislative  attempt  of  the  PSRO  Act  in  this  regard  in  establishing 
these  organizations  completely  on  a  local  level  ? 

Mr.  Stone.  Many  States  have  already  established  our  programs 
and  have  found  them  to  be  a  great  saving  to  the  taxpayer ;  and  Mr. 
Pickens  listed  some  of  those  States  that  have  already  established. 

PSRO  is  another  law  without  the  same  guidelines  and  without  the 
same  lequirements. 

Mr.  Pickens.  The  two  sections  I  mentioned  in  my  testimony  are 
in  the  same  law,  207,  I  believe  it  is,  irrespective  of  the  other  sections; 
this  law  and  the  sanctions  tantamount  there  are  just  as  accurate  so 
the  top  program  is  to  comply  with  237c  in  the  other  section,  not  the 
PSRO. 

Mr.  Sharp.  As  an  interim  program  until  PSRO  is  established  in 
Texas? 

Mr.  Pickens.  That  would  be  up  to  HEW,  I  suppose. 

Mr.  Sharp.  But  HEW  is  attempting  to  establish  nine  regions,  is  it 
not,  and  you  are  planning  to  sue  them. 

Mr.  Pickens.  HEW  did  divide  the  State  into  these  nine  PSRO 


regions- 


Mr.  Sharp.  And  you  are  suing  ? 

Mr.  Pickens.  That  is  correct. 

Mr.  Sharp.  And  you  wish  to  establish  one  monolithic  plan;  is  that 
true? 

Mr.  Pickens.  I  defer  the  comments  with  reference  to  the  lawsuit  to 
Mr.  Overton. 

Mr.  Overton.  Don't  you  think  that  we're  off  hunting  rabbits  a  little 
bit  here?  This  is  a  philosophy  we're  talking  about. 

If  there  is  a  lawsuit  pending,  frankly,  as  a  lawyer,  as  a  member  of 
the  bar,  I  don't  think  it's  appropriate  to  discuss  the  merits  or  demerits 
of  a  lawsuit  that's  pending  in  a  Federal  court. 

Mr.  Sharp.  We're  not  discussing  merits  or  the  demerits. 

Mr.  Overton.  That's  right ;  but  by  the  same  token  we're  getting  over 
into  whether  you  think  it  ought  to  be  nine  districts  or  we  think  it  ought 
to  be  one.  I  think  everybody  is  entitled  to  their  opinion. 

I  think  it  will  have  to  finally  be  decided  on,  and  how  that's  decided 
we  won't  know  for  a  while. 

Mr.  Sharp.  Could  you  tell  us  exactly,  Mr.  Overton,  how  much  money 
the  Texas  Medical  Association  has  raised  for  this  $100  member  assess- 
ment for  anti-PSRO  activities  ? 

Mr.  0\T.RT0N.  I  have  no  idea  at  all.  I  think  it'll  be  very  substantial 
when  it's  over.  I  think  the  members  have  confidence  in  their  leadership 
in  their  association. 

Mr.  Sharp.  Would  you  supply  for  the  record  when  it's  over  ? 

Mr.  Overton.  Not  necessarily. 

Mr.  Sharp.  You  won't  supply  this  ? 

Mr.  Overton.  If  the  chairman  requests  it,  we'll  comply  with  the 
chairman's  request  if  you'll  show  us  the  purpose  of  it. 
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Senator  Hart.  The  chairman  is  deeply  involved  in  what  to  do  about 
a  nuclear  export  bill  that's  going  to  be  voted  on  at  3 :10.  The  relevance 
at  the  moment,  I  confess,  I  don't  know.  Let  me  reserve. 

Mr.  Overton.  Mr.  Chairman,  we  want  to  cooperate  with  your  com- 
mittee. We  have  tried  to  do  so.  We  will  comply  with  anything  that's 
pertinent  to  the  committee,  but  there  are  certain  things  that  I  don't 
think  are  pertinent  to  this  hearing. 

Mr.  Sharp.  Well,  the  $100  payment,  is  that  tax  deductible  ? 

Mr.  Overton.  No,  sir,  that  is  not  tax  deductible.  I'm  not  going  to 
pass  on  that,  either.  No. 

Mr.  Sharp.  Is  any  of  this  money  going  to  be  used  for  political  con- 
tributions ? 

Mr.  Smith.  It  will  not. 

Mr.  Pickens.  Absolutely  not. 

Mr.  Sharp.  Could  you  tell  us  Avhether  the  Texas  Medical  Association 
has  a  department  of  investigations  similar  to  the  American  Medical 
Association  ? 

jSIr.  O^^RTON.  No,  we  do  not  have.  No,  sir. 

Mr.  Sharp.  What  percent  of  the  doctors  in  Texas  belong  to  the  Texas 
Medical  Association? 

Mr.  0\-ERT0N.  Those  engaged  in  active  practice,  not  including  osteo- 
path and  some  of  the  Federal  agencies,  I'd  say  close  to  95  or  97 
percent. 

Mr.  Sharp.  We  have  a  copy  of  the  Texas  Medical  Foundation  form 
and  on  the  form  there  are  two  questions.  It  reads :  "I  am  a  member 

in  good  standing  of  the  Texas  IVIedical  Association"  and  the 

County  Medical  Society,  yes,  no." 

Again,  I  must  go  back  to  it.  I'm  not  getting  into  your  lawsuit  now. 
This  gets  back  to  the  law  Congress  passed  on  the  PSRO  and  there  also 
states  on  the  membership  form  that  "I  recognize  that  the  foundation 
use  assessment  shall  be  determined  from  the  discussion  of  the  board 
and  the  dues  to  be  assumed  here  are  $15." 

Now,  it  w%as  the  intent  of  Congress  in  the  past  PSRO  that  anyone, 
regardless  of  whether  or  not  they  were  a  member  of  good  standing 
of  any  medical  society,  local  or  statewide,  that  they  shouldn't  be 
charged  and  wouldn't  be  charged  any  dues. 

Now,  the  Texas  Medical  Foundation  is  going  to  run  the  TARP 
program. 

Mr.  Overton.  No,  that's  not  true. 

Mr.  Pickens.  That's  true  but  there's  a 

Mr.  Overton.  There's  a  separate  corporation. 

Mr.  Pickens.  The  Texas  Medical  Foundation  said  that  it  would 
not  be  possible  for  the  Texas  Medical  Foundation  to  comply  as  a  quali- 
fied PSRO  organization. 

The  entity  you  made  reference  a  minute  ago  that  was  proposed  to 
HEW  by  the  act  would  have. 

Mr.  Sharp.  In  the  meantime  under  the  contract  the  Department 
of  Public  Welfare  in  Texas  and  Blue  Cross,  the  Texas  Medical  Foun- 
dation is  going  to  be  actually  running  the  TARP  program.  Is  that  cor- 
rect or  isn't  it  ? 

Mr.  Pickens.  They  have  a  contract  to  develop  the  program.  It  is 
not  an  operational  contract.  If,  in  fact,  the  contract  to  develop  the 
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procrram  determines  that  it  is  feasible  and  tlie  parties  agree  to  a  con- 
tract that  is  approved  by  the  department  of  public  welfare,  then  there 
may  or  may  not  be  an  operation  contract.  There  may  not  be  anything 

at  all.         ^  ,  •  . 

We're  talking  about  a  program  to  develop  somethmg ;  not  an  opera- 
tions contract.  But  in  any  case,  it  would  have  to  be  approved  by  the 
Department  of  Public  Welfare  of  Texas. 

Dr.  Smith.  Mr.  Sharp,  would  it  ease  your  conscience  a  little  bit  to 
answer  the  question  in  this  matter  and  that  is  that  the  reason  that 
question  is  there  is  that  the  osteopaths  have  one  group  that  they  refer 
their  membership  to  or  implementation  of  ethics  and  the  medical  pro- 
fession has  another  and  that  is  entirely  there  for  the  purpose  of  de- 
termining which  group  we  go  to  to  ask  them  to  place  charges  with 
reference^to  ethics  as  being  practiced  by  the  individual  member. 

Mr.  Sharp.  You  mean,  that's  between  the  question  2  and  question  3 
here,  that  Texas  osteopaths  ? 

Dr.  Smith.  That's  right.  And  we're  proud  of  the  level  of  ethics  m 
our  profession. 

Mr.  Sharp.  You  also  have  in  this  question  4  here  that  "if  accepted 
as  a  member,  and  I  agree  to  be  bound  by  any  agreements  concerning 
an  addition  of  medical  care  and  the  cost  thereof." 

Does  this  mean  that  you  have  established  minimum  fee  schedules? 

Dr.  S^nTH.  That  is  prohibited  by  our  bylaws. 

]Mr.  Sharp.  What  costs  are  they  going  to  be  bound  by?  If  I'm  a 
doctor  and  I  agree  and  I  pay  my  $15  to  join  the  Texas  Medical  Foun- 
dation, what  costs  am  I  going  to  be  bound  by  ? 

Dr.  Smith.  Every  specialty  was  asked  to  get  together  and  to  go 
over  the  route  of  reasonable  charges  and  basically  we  went  on  the  rela- 
tive value  scale  of  the  California  Medical  Society,  1964  edition,  and 
then  after  each  specialty  has  gone  over  these,  then  it  went  to  a  larger 
committee  just  so  that  somebody  would  not  get  out  of  line  in  being 
overly  impressed  with  the  value  of  his  services  so  that  there  was  a  gen- 
eral committee  then  composed  of  all  representatives  of  the  si:>ecialties  so 
that  they  came  in  relative  importance  as  far  as  the  value  of  the  services 
being  rendered. 

"SLv.  Sharp.  We  do  have  a  different  problem,  of  course,  in  the  legal 
profesion  than  in  the  medical  profession. 

In  the  medical  profesion  we  do  have  third-party  payment,  whereas 
you  really  don't  have  that  fully  established  yet  in  the  legal  profession. 

For  example,  almost  two-thirds  of  the  dollars  that  the  providers  re- 
ceive one-third  from  common  or  one-third  from  Blues  in  the  private 
insurance. 

Dr.  Smith.  We  don't  have  a  contingency  basis  of  establishing  fees 
either. 

Mr.  0\T.RTOx.  By  the  way,  you  mentioned  lawyer's  prepayment  fees. 
We  are  working  on  it  in  Texas  and  are  about  to  enroll  under  a  pro- 
gram of  the  Texas  Bar  Association  prepayment  program  of  which  I 
am  vice  chairman  of  that  committee  of  the  State  bar.  So  we  are  trying 
to  get  into  the  prepayment  legal  field  down  there,  the  bar  association. 

Mr.  CiiUMBRis.  Mr.  Chairman,  may  I  make  a  suggestion  as  to  proce- 
dure? I,  too,  felt  that  some  of  the  questions  that  we're  getting  into  are 
a  little  bit  away  from  the  objective  of  this  hearing  today.  If  Mr.  Sharp 
has  some  additional  questions  he  could  submit  them  in  writing  to  the 
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parties  here.  There  are  areas  where  they  have  some  objection  or  that 
they're  not  the  best  evidence.  So  if  they  wanted  to  answer  those,  they 
could  submit  them  in  writing.  We've  been  here  now  since  9  o'clock 
this  morning  and  I  don't  know  if  the  chairman  has  had  a  chance  to 
have  his  luncli. 

I'm  sure  a  lot  of  others  have  not  had  a  chance  to  have  their  lunch  and 
I  don't  know  how  much  longer  we'll  be  going  on  with  this  questioning. 

Senator  Hart.  Well,  let  me  suggest  that  we  continue  until  I'm 
obliged  to  leave  but  ask  Mr.  Sharp  to  sustain  the  questions  because  he 
has  now  had  somewhat  more  than  an  hour. 

Mr.  Chumbris.  Well,  I  can  assure  you,  Mr.  Chairman,  I'm  not 
going  to  delay  this  hearing  1  second  longer.  I've  heard  the  testimony 
today  and  some  of  the  questioning  and  I  think  that  tlie  record  thus  far 
is  full  enough  as  far  as  I'm  concerned  and  I  will  defer  to  Dr.  Caper. 

Dr.  Caper.  I  will  try  to  keep  mine  as  brief  as  possible,  thank  you. 

What  percentage  of  actively  practicing  physicians  in  the  State  of 
Texas  are  members  of  the  Texas  Medical  Association? 

Dr.  Smith.  I  think  about  95  percent. 

Dr.  Caper.  That  is  an  approximate  figure  ? 

Dr.  Smith.  Yes. 

Dr.  Caper.  What  is  the  function  of  the  State  board  of  medical 
examiners  ? 

Mr.  Stone.  The  State  boai-d  of  medical  examiners  licenses  physi- 
cians, examines  physicians,  accepts  physicians  by  reciprocity  from 
other  States,  removes  licenses  from  physicians  for  violations  of  the 
conditions  of  article  4505. 

Dr.  Caper.  Does  the  State  board  of  medical  examiners  also  have 
responsibility  for  removing  licenses  from  practicing  physicians  for 
reasons  of  incompetence  or  obsolescence  ? 

Mr.  Stone.  Yes. 

Dr.  Caper.  Or  for  any  other  reason?  In  other  words,  is  the  State 
board  responsible  for  maintaining  the  standard  of  quality  of  medicine 
practiced  by  licensed  practitioners  in  the  State  of  Texas  ? 

Mr.  Stone.  The  provisions  of  article  4505.  and  I  would  be  happy  to 
read  them,  or  perhaps  it  would  be  simpler  to  just  submit  a  copy  of 
the  Texas  Medical  Practice  Act  to  you,  contain  some  16  grounds  for 
revocation  of  license.  Many  of  them  are  quite  general,  and  you  can 
imagine  the  cases  annotated  reveal  a  variety  of  bases  for  revocation 
of  license,  specifically  to  the  question  you  raise. 

There  is  a  provision  of  article  4505  that  sets  out  a  license  may  be 
suspended,  or  revoked,  or  canceled  if  it  is  found  that  the  physician 
is  unable  to  practice  medicine  with  reasonable  skill  and  safety  to  his 
patients,  by  reason  of  age.  illness,  drunkenness,  excessive  use  of  drugs, 
narcotics,  chemicals,  or  any  other  type  of  material,  or  as  a  result  of 
any  medical  or  physiical  condition. 

Dr.  Caper.  Well,  as  I  understand  it — and  please  correct  me  if 
I  don't  understand  this  properly  or  accurately — the  board  of  medical 
examiners  has  the  authority  to  revoke  the  license  of  a  physician  Avho 
enters  into  an  employer-employee  relationship  with  a  nonmedically 
run  corporation  ?  Is  that  correct  ? 

Mr.  Stone.  Under  the  provisions  of  subdivision  12  as  interpreted 
by  the  attorney  general,  in  the  cases  that  we  have  been  studying 
or  discussing,  that  is  a  grounds  for  revocation  of  license. 
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Dr.  Caper.  Now,  just  a  minute  ago.  Dr.  Smith  made  a  comment 
about  his  pride  in  the  efforts  of  the  medical  profession  in  Texas.  I 
am  sure  he  would  express  that  same  pride  in  the  efforts  of  the  medical 
profession  elsewhere. 

I  think  the  medical  profession  does  have  a  very  high  code  of 
ethics.  I  am  a  physician,  and  I  am  proud  to  be  a  part  of  the  profession. 

My  question  to  Dr.  Smith  is :  Do  you  think  that  a  physician  in  good 
standing,  pra^cticing  in  the  State  of  Texas,  speaking  as  a  general  rule, 
would  allow  his  professional  judgment  to  be  influenced  by  his  method 
of  compensation  or  by  a  particular  relationship  he  had  with  the  indi- 
vidual or  parties  paying  him  ? 

Dr.  Smith.  I  wouldn't  like  him  to  be  subject  to  that  challenge. 
In  other  words,  I  want  a  physician — he  has  to  get  the  license  to 
practice  medicine. 

One  reason  I  am  in  the  practice  of  medicine  is  that  I  w^anted  to  be 
my  own  boss,  and  I  don't  want  to  have  to  be  subject  or  beholden  to 
somebody  that  is  signing  my  paycheck,  as  to  the  level  of  health  care 
delivery  that  I  render. 

Dr.  Caper.  I  think  that  is  perfectly  appropriate.  You  certainly 
should  have  that  degree  of  latitude  to  determine  the  conditions  under 
whicli  you  practice. 

My  question  is,  Do  you  think  it  makes  much  sense  to  apply  that 
same  ethic  to  every  physician  practicing  in  the  State  of  Texas  ? 

Dr.  Smith.  We  feel  so. 

Dr.  Caper.  We?  Who  is  that? 

Dr.  Smith.  In  other  words,  tlie  Medical  Practice  Act  we  have  sup- 
ported. We  are  satisfied  with  it. 

Dr.  Caper.  Have  there  been  physicians  in  the  State  of  Texas  who 
have  indicated  a  desire  to  enter  into  an  employee-employer  relation- 
ship ? 

Dr.  Smith.  Yes. 

Dr.  Caper.  Are  you  willing  to  question  the  propriety  of  their  doing 
so? 

Dr.  Smith.  Yes ;  I  think  so. 

Dr.  Caper.  So,  you  are  comfortable  with  the  idea  that  the  medical 
association  is  within  the  bounds  of  propriety  in  making  that  determi- 
nation of  behalf  of  every  physician  practicing  in  the  State  of  Texas  ? 

Dr.  Smith.  We  support  to  that  accoimt. 

Mr.  Stone.  May  I  comment  on  that  also?  The  Legislature  of  the 
State  of  Texas  is  the  one  who  has  made  that  judgment,  and  it  has  been 
recorded — the  question  of  the  corporate  practice  of  medicine  was 
before  the  legislature  again  in  1971.  The  opinion  in  the  Garcia  versus 
Sachma  contains  a  good  discussion  of  the  reasons  for  the  prohibition 
of  the  corporate  practice  of  medicine. 

Back  in  November,  in  North  Dakota,  a  pharmacist  versus  Snyder's 
Drug  Store,  in  an  opinion  written  by  Justice  William  O.  Douglas,  the 
licensing  authority  of  the  State  was  upheld  as  being  the  proper  form 
for  determination  of  the  qualification  of  licensees  of  State  agencies. 

Dr.  Caper.  Could  you  tell  me  just  briefly  what  the  genesis  of  that 
statute  was  ?  Where  did  it  originate  ? 

Mr.  Stone.  I  couldn't  tell  you,  but  it  was  amended  in  1939  to  pro- 
vide this  prohibition. 
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Mr.  Pickens.  Are  you  talking  about  Texas  or  Nortli  Dakota  ? 

Dr.  Caper.  Texas. 

Mr.  Stone.  It  has  been  on  the  statute  since  1939. 

Dr.  Caper.  Wliat  was  the  statute  passed  in  1971  ? 

Mr.  Stone.  The  statute  passed  in  1971  created  the  one  exception  to 
the  prohibition  of  corporate  of  medicine. 

jNIr.  Chumbris.  Was  there  a  public  policy  issue  involved  there  that 
if  a  man,  instead  of  charging  what  he  wished  to  charge,  worked  for  a 
salary,  his  incentive  to  do  the  best  job  as  a  doctor  might  be  affected  ? 

Mr.  Stone.  That  may  well  have  been  one  of  the  minor  reasons.  The 
major  reason  for  the  prohibition  as  set  out  in  the  Garcia  case.  The 
judge  in  that  case  w^as  correct,  and  I  think  it  is  a  fairly  good  descrip- 
tion of  the  problems  confronted  by  physicians.  He,  as  the  employee, 
under  the  law  does  not  determine  the  policies ;  and  in  the  case  of  medi- 
cal care,  the  elective  care,  the  hospitalization,  the  type  of  drug,  the  type 
of  therapy  that  will  be  provided. 

That  will  be  done  by  the  corporation  as  the  employer,  and  he  would 
merely  be  a  servant  of  the  corporation  as  an  employee. 

Mr.  Chumbris.  That  has  been  the  whole  argument,  not  only  before 
our  subcommittee,  but  I  guess  elsewhere.  That  is  one  of  the  problems 
of  socialized  medicine :  That  countries  or  states  that  do  have  socialized 
medicine  are  not  getting  the  degree  of  competency  in  health  care  that 
they  should. 

It  is  a  debatable  issue,  I  guess,  and  is  one  that  is  constantly  argued. 

Mr.  Stone.  Around  the  world,  not  only  in  the  United  States. 

Mr.  Chumbris.  Certainly. 

Dr.  Caper.  Well,  you  are  concerned  with  relevancy  here.  I  don't 
think  anyone  is  talking  about  socialized  medicine. 

Mr.  Chumbris.  No  ;  but  that  is  the  argument  that  is  being  used  in 
socialized  medicine :  That  you  work  for  tlie  state  and  not  for  yourself 
as  an  individual.  I'd  say  it  is  a  debatable  issue. 

Dr.  Caper.  We  are  concerned,  as  I  understand  it,  in  this  hearing  with 
competition,  not  with  socialism. 

One  of  the  requirements  of  the  Texas  statute  with  respect  to  physi- 
cian members  of  the  board  of  a  nonprofit  corporation  subject  to  the 
Texas  ]Medical  Practice  Act  is  that  those  physicians  are  actively  en- 
gaged in  the  practice  of  medicine. 

Would  a  physician  engaged  in  the  practice  of  clinical  medicine  20 
hours  a  week  and  engaged  in  teaching  medicine,  or  in  adminstratve 
work  related  to  medicine  the  rest  of  the  time,  qualify  for  such  a 
designation  ? 

]Mr.  Stone.  As  I  testified  earlier,  those  guidelines  are  merely  guide- 
lines for  administrative  development.  As  a  matter  of  fact  there  has 
been  Woodland  Health  Association — I  believe  is  the  name  of  it — a 
charter  has  been  issued  to  the  organizers  where  perhaps  two  of  the 
original  directors  are  engaged  in  clinical  teaching  at  a  hospital. 

A  charter  was  issued,  so  these  guidelines  were  not  established  as  a 
hard-and-fast  rule,  but  merely  for  administrative  purposes  in  trying 
to.  if  a  charter  comes  in,  not  have  to  wait  for  the  board  to  make  judg- 
ment later. 

Dr.  Caper.  But  they  do  provide  some  guidance  to  the  board  ?  Do  they 
provide  guidance  to  the  board  ? 
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Mr.  Stone.  Yes;  but  they  certainly  are  not  the  final  determining' 
factor  in  whether  a  person  is  actively  engaged  in  the  practice  of 
medicine. 

In  that  instance,  the  secretaiy  of  the  board  merely  wrote  the  people 
and  asked  them  what  they  have  done,  and  when  they  responded  a  deter- 
mination was  made  by  the  executive  committee  of  the  board  of  medical 
examiners  that  indeed  these  people  were  actively  engaged  in  the 
practice  of  medicine.  The  charter  was  certified  back  to  the  secretary 
of  state,  and  the  charter  issued. 

Dr.  Caper.  Dr.  Smith,  in  your  testimony  you  express  some  dis- 
satisfaction with  the  level  of  reimbursement  to  i^hysicians  under  the 
Texas  medicaid  program. 

Dr.  Smith.  I  didn't  mean  to  express  any  dissatisfaction. 

Dr.  Caper.  Well,  you  stated  that  it  was  something  like  60  cents  on 
the  dollar ;  was  that  your  testimony  ? 

Dr.  Smith.  That's  right.  I  still  am  free  to  take  care  of  these  indi- 
viduals. I  can  either  accept  them  or  I  can  refuse  them. 

Xow,  the  attitude  of  many  of  the  physicians  in  the  State  of  Texas 
is  that  these  are  the  ones  that  we  have  been  taking  care  of  without 
any  reimbursement  all  the  way  along,  so  why  change  it  ? 

This  was  all  in  answer  to  the  allegation  that  we  were  gouging  the 
public  and  that  we  were  charging  excessive  fees.  I  brought  the  com- 
parison out  to  point  out  that  we  were  not  making  money  on  the  de- 
liverv  of  health  care  to  the  poor. 

Also,  these  people  are  free  to  go  to  the  tax-supported  institution  in 
my  county;  in  other  words,  operation  of  a  hospital  district  in  which 
they  can  receive  service  there. 

They  can  either  go  there  or  they  can  come  to  my  office.  I  am  not 
making  money  on  them,  but  I  will  deliver  the  service  within  my 
capability. 

Dr.  Caper.  Is  it  true  in  Texas,  as  it  is  in  most  other  parts  of  the 
country,  that  prior  to  enactment  of  the  medicaid  and  medicare  laws 
in  1965,  physicians  spent  a  significant  proportion  of  their  time  caring 
for  indigent  patients  free  of  charge  ? 

Dr.  Smith.  That  is  true. 

Dr.  Caper.  And  is  it  also  true  that  a  determination  was  made — an 
administration  determination — shortly  after  the  enactment  of  medi- 
care and  medicaid  that  reimbursement  on  behalf  of  medicare  and 
medicaid  patients  would  be  made  at  the  level  of  the  usual  and  custo- 
mary fee  prevailing  in  an  area  prior  to  the  enactment  of  that  legis- 
lation. 

In  other  words,  a  physician  would  bill  the  medicare-medicaid  pro- 
gram essentially  the  way  he  bills  the  private-paying  patient? 

Dr.  Smith.  Okay.  Under  medicare  is  one  thing,  and  medicaid  is 
another  thing. 

Dr.  Caper.  I  am  sorry — medicare. 

Dr.  Smith.  Okay,  medicare.  I  have  the  option  of  either  billing  the 
patient  or  taking  the  assignment.  On  medicaid,  I  do  not  have  that 
option. 

Xow,  then,  we  do  support  the  philosophy  of  usual  customary  fees. 
I  would  prefer  that  you  take  out  that  remark,  though,  that  those 
charges  for  the  services  rendered  are  frozen  at  the  level  when  the  law 
was  enacted. 
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In  other  words,  we  are  not  rendering  services  at  the  same  cost  level 
■as  we  did  when  the  law  was  enacted. 

Dr.  Caper.  Right.  But  the  point  I  am  trying  to  make  is  that  in 
essence  you  are  being  paid  for  caring  for  those  patients — "you"  mean- 
ing physicians  in  Texas  and  elsewhere — for  whom  you  provided  care 
free  of  charge  prior  to  enactment  of  those  programs. 

Dr.  Smith.  I  look  upon  it  as  the  fact  that  I  am  attempting  to  get 
back  a  little  bit  of 

Dr.  Caper.  Did  you  or  any  other  physician  you  know  of  in  Texas 
lower  the  fees  charged  the  private  patient  after  the  enactment  of  the 
medicare  law  in  order  to  help  offset  the  increased  revenue  generated 
by  the  payments  under  this  program  ? 

Dr.  Sjiith.  We  absolutely  cannot  do  it.  At  least  in  my  office,  I  had 
a  cost-of-living  increase  of  8  percent  last  year  and  12  percent  this 
year ;  and  yet  I  was  frozen  at  a  quarter  of  a  percent  as  what  I  could  do. 

In  other  words,  I've  got  to  pay  whatever  the  going  rate  is  in  the 
community. 

Dr.  Caper.  Dr.  ^Morales,  when  you  bill  the  medicaid  program  in 
Texas — use  your  example  of  $10 — and  the  medicaid  program  pays 
you  $6  for  that  service  do  you  seek  any  tax  relief  as  a  result  of  l:)eing 
paid  less  than  your  usual  charge  ? 

Dr.  Morales.  Xo,  sir;  because  I  report  my  income  on  a  cash  basis, 
and  not  on  an  accrual  basis,  and  I  only  report  what  we  receive  through 
the  front  desk. 

Dr.  Caper.  ISIr.  Pickens,  I  have  just  one  more  question  for  you.  On 
page  4  of  your  prepared  statement  you  say  that  no  member  of  the 
board  of  directors  of  Group  Hospital  Service,  Inc.,  the  Texas  group 
health  plan,  is  a  member  of  the  board  of  directors  of  the  Texas  Medi- 
cal Foundation. 

Are  any  physicians  who  are  or  have  recently  been  active  in  the  Texas 
Medical  Foundation— either  as  officers  or  trustees — been  officers  of 
Group  Hospital  Serv^ice,  Inc.,  or  the  Texas  Medical  Foundation? 

Mr.  Pickens.  Well,  there  is  Blue  Cross  and  Blue  Shield.  They  are 
two  separate  corporations.  Group  Hospital  Service  is  Blue  Cross  and 
Group  Life  Health  Insurance  Co.  is  Blue  Shield. 

There  are  no  directors  of  the  Texas  Medical  Foundation  who  are 
on  the  board  of  directors  of  Blue  Cross.  There  is  one  doctor,  I  believe — • 
Dr.  Painter  is  on  the  board  of  directors  of  the  Texas  Medical  Founda- 
tion and  on  the  board  of  directors  of  Blue  Shield. 

But  the  contract  that  is  in  question  between  Group  Hospital  Service 
and  the  Texas  Medical  Foundation,  not  with  Group  Life  Health 
Insurance. 

Dr.  Caper.  That  is  not  exactly  what  I  am  interested  in.  I  am  trying 
to  get  some  understanding  as  to  whether  or  not  there  is  some  inter- 
change among  the  officers,  trustees,  and  directors  of  these  various 
corporations. 

Mr.  Pickens.  ISIr.  Overton,  I  think,  has  previously  testified  that 
they  have  common  officers  but  not  common  boards  of  directors. 

Dr.  Caper.  At  any  given  time.  But  what  I  am  really  interested  in 
determining  is  how  many  individuals  have  served  in  positions  of  re- 
sponsibility in  one  organization  and  have  also  served  in  positions 
of  responsibility  in  one  of  the  other  organizations. 
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I  wonder  if  you  should  be  kind  enough  to  submit  for  the  record 
a  list  of  the  officers,  directors,  and  trustees  of  the  Texas  Blue  Cross 
plan,  the  Blue  Shield  plan,  Texas  Medical  Association,  and  the 
Texas  Medical  Foundation  for  the  last  5  years  ? 

Mr.  Pickens.  If  I  can  go  back  and  reconstruct  them,  certainly. 

Dr.  Caper.  It  shouldn't  be  too  difficult. 

I  have  just  one  more  completely  unrelated  question,  and  that  is 
that  Mr.  Overton  commented  that  he  had  tape-recorded  a  conversation 
with  the  knowledge  of  only  one  party.  Now  I  am  advised  that  this 
is  perfectly  legal,  according  to  Federal  law,  and  it  is  perfectly  legal 
according  to  Texas  State  law,  and  although  the  telephone  company 
has  some  qualms  about  it 

Mr.  0\'ERTox.  This  was  not  a  line  attached  to  the  phone  at  all. 
It  was  a  loudspeaker.  That  was  taken  from  a  loudspeaker. 

Dr.  Caper.  But  the  conversation  was  recorded  ? 

Mr.  Overton.  Yes. 

Dr.  Caper.  Apparently  with  the  knowledge  of  only  one  party.  I 
am  just  wondering  how  widespread  that  practice  is. 

Mr.  0\^RT0X.  I  wouldn't  know.  I  couldn't  tell  you. 

Dr.  Caper.  We  are  quite  interested  in  wiretaps  and  the  recording 
of  conversations  here  in  Washington. 

Mr.  Overton.  I  was  aware  of  that. 

Dr.  Caper.  Was  the  phone  company  aware  of  that  ? 

Mr.  Overton.  No,  because  there  is  nothing  attached  to  the  phone 
at  all,  no  attachments. 

Dr.  Caper.  Did  the  other  parties  know  about  it  at  the  time? 

Mr.  Overton.  No. 

Dr.  Caper.  Thank  you. 

Senator  Hart.  That  signal  is  the  last  call  for  a  vote.  I  apologize, 
and  I  will  be  right  back.  I  am  told  that  we  are  finished. 

There  is  one  thing  that  has  been  bubbling  around  in  my  mind.  I 
hope  I  can  get  it  out,  in  fairness  to  you  and,  at  the  same  time,  get  to 
the  vote. 

You  said  that  in  the  past  few  years,  4509a  has  been  amended  to 
permit  one  exception  to  the  business  of  corporate  directed  salary. 
'Wliat  is  the  exception  ? 

JVIr.  Stone.  Article  4.509a  was  added  to  the  Texas  Medical  Practice 
Act  in  1971,  Prior  to  tliat  time  there  had  been  an  absolute  prohibition 
of  any  corporate  practice  of  medicine. 

This  act  allowed  a  nonprofit  corporation,  where  the  directors  and 
organizers  are  licensed  physicians  who  are  actively  engaged  in  the 
practice  of  medicine,  to  receive  a  charter  and  through  that  organization 
can  employ  physicians  to  practice  medicine. 

Mr.  0\^RT0N.  Mr.  Chairman,  we  had  hoped  to  eliminate  exploita- 
tion by  keeping  it  a  nonprofit  corporation. 

Senator  Hart.  Well,  what  I  have  been  pursuing,  now,  and  I  have 
no  reason  to  think  they  are  about  to  do  it,  but  it  occurred  to  me  as 
I  have  been  listening  that  if  one  of  the  foundations — Ford  or  Rock- 
efeller— made  the  determina<^ion  that  there  was  one  corner  of  this 
country  in  grievous  need  of  medical  care,  populated  by  very  poor 
people  and  determined  that  they  would  bundle  up — you  name  it — 
$1  billion,  and  give  it  to  a  nonprofit  corporation  headed  by  Max 
Bundy,  he  couldn't  use  the  money  then  ? 


1758 

Mr.  Ox'ERTOx.  Yes ;  he  could. 

]Mr.  Stoxe.  Yes ;  lie  could. 

Senator  Hart.  All  he  needs  is  one  doctor  on  the  board,  and  nothing 
else  ?  He  doesn't  have  to  be  a  doctor  ? 

jSIr.  Stone.  He  does  not  have  to  be  a  doctor.  Mr.  Bundy  could 
contract  with  a  single  doctor,  a  group  of  doctors,  a  partnership,  hire 
an  independent  contractual  relationship  to  deliver  the  care. 

Senator  Hart.  Well,  say  I  am  Rockefeller  and  here  is  my  money. 
I  want  to  follow  it  right  through  to  the  sick  person,  and  I  want  to 
buy  the  facility,  and  I  want  to  put  Dr.  Hart  on  my  payroll  and  turn 
him  loose  on  that,  a  private  community,  now.  There  would  be  a 
hangup  about  a  Mexican-Texas  statute;  wouldn't  there? 

Mr.  Overtox.  Yes,  sir. 

Senator  Hart.  I  don't  see  how  that  makes  sense,  but  anyway,  on 
that  note,  let  me  thank  you  very  much  for  coming.  I  know  there  have 
been  outstanding  requests,  including  Mr.  Sharp's  questions. 

Mr.  Overtox.  Mr.  Chairman,  thank  you  for  the  courtesies  extended 
all  of  us  by  you  and  members  of  this  staff.  Sometimes  we  have  our 
disagreements,  and  I  think  lawyers  are  accustomed  to  having  disagree- 
ments, and  sometimes  we  might  flare  a  little  bit,  but  we  walk  out  with 
no  feelings  about  it. 

We  do  appreciate  the  courtesy  you  have  extended  to  us. 

Senator  Hart.  Thank  you. 

[Whereupon,  at  2  :55  p.m.,  the  proceedings  were  adjourned  to  re- 
convene at  the  call  of  the  Chair.] 

[The  following  was  received  for  the  record :] 

MATERIAL  RELATING  TO  THE  TESTIMONY  OF  MR.  OVERTON,  DR. 
MORALES,  MR.  STONE,  DR.  SMITH,  AND  MR.  PICKENS 

Exhibit  1.— Correspondence  Between  Mr.   Overton  and  Joe  J.  Bernal  Re 

Campaign  Contributions 

San  Antonio,  Tex.,  Mat  15,  1972. 
Mr.  Philip  R.  Overton, 
Texas  Medical  Association, 
Austin,  Tex. 

Dear  0\'erton  :  As  yon  know,  I  am  in  a  Rnn-Off  Election.  I  led  my  opponent  by 
over  10,000  votes  in  the  May  6th  Primary.  Although  this  is  a  comfortable  margin 
and  indicates  every  success  in  the  upcoming  Run-Off  election,  I  will  continue 
to  campaign  very  hard  over  the  next  three  weeks. 

In  order  to  effectively  conduct  my  Run-Off  campaign,  however,  I  need  to 
raise  additional  money.  For  this  reason,  a  fund  raising  Cocktail  Party  will  be 
held  on  May  29,  1972  at  the  Mission  Room  of  the  Convention  Center  from  d  :30  to 
8  :00  p.m.  I  would  appreciate  your  support  at  this  function.  Enclosed  are  some 
tickets  for  the  Cocktail  Party  at  .$10.00  donation  per  person. 

All  indications  point  to  a  significant  victory  on  June  3.  Join  me  in  that  victory. 

I  would  ai)preciate  hearing  from  you  at  your  earliest  possible  convenience. 

With  kind  regards. 
Sincerely, 

Joe  J.  Bernal. 


May  19,  1972. 
Hon.  Joe  J.  Bernal, 
San  Antonio,  Tex. 

Dear  .Toe  :  This  will  acknowledge  your  letter  of  May  15  with  20  tickets  to  a 
cocktail  reception. 

Really,  Joe,  I  am  surprised  that  you  would  send  me  tickets  in  view  of  your 
attitude  towards  the  medical  profes.sion.  For  a  number  of  years,  as  you  can  well 
remember,  starting  back  in  your  early  session  in  the  House  of  Representatives 
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when  I  helped  gather  all  information  concerning  glue  sniffing  and  worked  with 
you  on  legislation  to  eliminate  that  problem,  and  throughout  the  years,  I  have 
attempted  to  be  a  good  friend  of  yours— and,  I  still  like  you  personally,  but  I 
cauuot  understand  or  support  your  views  when  you  attempt,  or  state  publicly, 
that  you  are  going  to  attempt  to  amend  the  Medical  Practice  Act  in  such  a  way 
that  we  think  it  is  not  in  the  best  interest  of  the  public  or  the  profession. 

And,  again,  in  regard  to  chiropractic  legislation,  you  saw  fit  to  stand  with 
them  and  support  their  point  of  view,  when  all  you  had  to  do  was  to  check  out  and 
find  that  the  chiropractic  schools  are  not  accredited  by  any  accrediting  agency 
in  the  United  States,  and  that  the  legislation  would  have  added  a  great  deal 
of  cost  to  the  public  in  purchasing  insurance  in  our  State. 

I  mention  these  things  because  as  stated  earlier  I  like  you  personally  and 
have  always  attempted  to  work  with  you,  but  it  looks  like  worldng  %vith  you 
is  a  one-way  street  when  a  decision  is  to  be  made  or  a  vote  to  be  taken.  So, 
therefore,  I  am  returning  the  tickets  to  you  as  I  do  not  feel  that  I  can  contribute 
under  the  circumstances. 


Sincerely, 


Philip  R.  Overton. 


Exhibit  2. — Excerpts  from  Sundry  Puhli  cut  ions  Re  Puhliclty  Given  Witnesses 

of  May  15,  1974 

[San  Antonio  Express,  May  16,  1974] 

Texas  Medical  Conspiracy  Charged — Poor  and  Middle  Class  Persons  Called 

Victims 

(By  Jim  "Wood,  Express  Washington  Bureau) 

Washington — Poor  and  middle  class  persons  in  Texas  and  San  Antonio  were 
depicted  here  Wednesday  as  victims  of  a  vast  medical  conspiracy. 

Comments  before  a  Senate  subcommittee  also  brought  in  political  overtones 
from  the  state  senate  runoff  in  San  Antonio  between  Joe  Bernal  and  Frank 
Lombardino. 

There  was  also  a  claim  that  Dallas  millionaire  H.  Ross  Perot's  Electronic 
Data  Systems  will  have  monopoly  control  over  computer  monitoring  for  a  patient 
view  program  being  established  in  Texas. 

BLOCKS    claimed 

There  was  a  thread  woven  throughout  statements  that  Blue  Cross-Blue  Shield, 
the  Texas  Medical  Association,  the  University  of  Texas  System  and  the  State 
Health  Department  not  only  control  medical  services  but  are  blocking  efforts  to 
establish  consumer  oriented  health  maintenance  organizations  (HMO)  such  as 
one  proposed  in  Bexar  County. 

The  array  of  charges  surfaced  during  hearings  before  the  Senate  Subcommittee 
on  Antitrust  and  Monopoly  chaired  by  U.S.  Sen.  Philip  A.  Hart,  D-Mich. 

The  subcommittee  is  holding  a  series  of  hearings  on  the  health  care  industry. 
Hart  said  those  attacked  Wednesday  will  be  invited  to  present  their  views  later. 

BERNAL    SPEAKS 

Bernal.  a  former  state  senator  who  is  executive  director  of  the  Commission  for 
Mexican-American  Affairs,  told  of  futile  efforts  to  establish  an  HMO  in  San 
Antonio. 

The  move  was  blocked  because  the  Texas  Medical  Practice  Act  says  only 
licensed  physicians  can  serve  on  boards  of  HMOs,  although  this  is  contrary  to 
federal  legislation  authorizing  such  organizations,  Bernal  said.  His  group  went  to 
court,  won  on  appeal  in  the  appeals  court  and  the  case  is  set  for  new  hearings  this 
summer. 

During  his  testimony,  Bernal  said  that  his  opponent  in  the  state  senate  race  has 
received  $2,000  from  TexPac — the  political  arm  of  the  Texas  Medical  Association. 

health  rights 

"Someone,  however,  has  to  fight  for  the  consumer's  health  rights  and  I  can 
guarantee  you  that  the  $2,000  lobby  contribution  is  a  heavy  persuader  to  keep 
things  as  they  are,"  Bernal  said. 
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Michael  Mendelson,  attorney  for  the  Mexican-American  Legal  Defense  and 
Educational  Fund  in  San  Antonio,  said  the  Bexar  County  Medical  Association 
attempted  to  head-off  organizations  of  HMOs  by  creating  the  Bexar  County 
Medical  Foundation. 

"Its  apparent  purpose  .  .  .  was  to  create  a  structure  which  would  guarantee 
the  political  medicine  men  control  over  the  delivery  of  health  and  medical  services 
to  the  exclusion  of  the  private,  non-doctor  controlled  groups,"  he  said. 

FREE    MARKET 

"If  ever  there  was  a  need  for  a  free  market  place,  it  is  in  this  area  because 
organized  medicine,  at  least  in  Bexar  County,  is  more  worried  about  control  than 
the  health  needs  of  the  community,'"  Mendelson  said. 

Jackie  Cox  of  Austin,  a  consumer  advocate  and  writer  on  medical  affairs,  spoke 
of  the  need  to  establish  training  programs  for  medical  technologists,  nurses  and 
doctor's  assistants. 

She  said  that  the  Texas  Medical  Association,  working  through  the  UT  Regents 
and  the  legislature,  have  effectively  blwked  such  training  programs  in  state- 
supported  schools  such  as  the  University  of  Texas  Medical  School  at  San  Antonio. 

STAFF     AFRAID 

She  said  staffs  are  afraid  for  their  jobs  and  their  program  budgets  if  they 
speak  out.  She  said  the  influence  of  Dr.  Joseph  Nelson,  a  regent  and  member  of 
the  TMA's  Counsel  of  Medical  Legislation,  is  persuasive. 

After  recounting  the  reluctance  of  staffers  at  the  UT  Nursing  School  in  Austin 
to  defend  a  program  they  believed  in,  she  spoke  of  the  UT  Medical  School  in 
San  Antonio : 

"That  same  pattern  of  intimidation  was  revealed  in  my  conversations  with 
teaching  staff  (at  the  medical  school).  I  spoke  with  three  physicians  there.  The 
immediate  reaction  of  all  three  to  my  questions  was  the  venting  of  an  immense 
sense  of  outrage  toward  the  reactionary  philosophy  which  governs  medical  edu- 
cation in  Texas,"  she  said. 

"The  second  response  was  fear,"  she  added,  adding  those  who  sought  changes 
were  reprised. 

GUILT     SUGGESTED 

She  suggested  that  TexPac  is  guilty  of  violating  criminal  statutes  for  the 
manner  in  which  it  reported  campaign  contributions. 

Dr.  Walter  L.  Faggett  of  San  Antonio,  vice  president  of  Health  Inc.,  and  board 
chairman  of  the  Bexar  County  Anemia  Association,  said  the  "climate  of  fear 
and  elitism  so  evident  in  our  health  care  delivery  system"  must  be  changed. 

He  called  for  changes  to  allow  direct  federal  funding  of  HMOs,  changes  in 
legislation  to  allow  lay  persons  on  the  boards  and  research  and  development 
programs  "staffed  by  young  physicians  from  the  barrio,  ghetto  and  other  under- 
served  areas." 

VIEW    COLORED 

Dr.  F.  Carter  Pannill  of  New  York,  former  dean  of  the  UT  Medical  School  in 
San  Antonio,  said  that  years  of  medical  practice  in  Texas  has  colored  his  views 
in  medicine. 

"Innovation  is  the  keystone  of  any  society.  Unless  we  can  develop  a  pluralistic 
approach  we  are  doomed  for  failure,"  he  said. 

State  Rep.  Mickey  Leland  of  Houston  attacked  the  medical  lobby  in  Texas  and 
what  he  termed  the  "manipulation"  of  medical  care  costs  by  Blue  Cross  and  its 
relation  with  state  and  federal  funding  organizations. 

Concerning  a  required  review  of  Medicare-Medicaid  programs,  he  said  Blue 
Cross  and  the  State  Welfare  Department  are  developing  a  computer  review  con- 
tract with  Electronic  Data  Systems  which  will  initially  cover  61  hospitals  in 
San  Antonio,  Dallas  and  Houston. 

STATE    UNIT 

At  the  same  time,  he  said,  the  TMA  is  trying  to  eliminate  regional  review  juris- 
dictions in  favor  of  one  state  unit.  He  viewed  all  of  this  as  a  "sinister  plot  on  the 
part  of  the  upper  echelons  of  organized  Texas  medicine." 

There  were  also  charges  that  politically-connected  persons  get  the  most  con- 
sideration from  the  Department  of  Health,  Education  and  Welfare. 
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During  the  course  of  the  morning-long  hearings,  Sen.  Hart  said  he  felt  a  certain, 
"unease"  in  hearing  that  the  medical  profession  "has  its  thumb  on  the  flow  of 
services."  But,  he  said,  he  could  see  the  need  for  physician  input  into  HMOs. 
"Otherwise,"  he  quipped,  "some  well-meaning  vegetarian  might  kill  us." 


[From  the  Houston  Post,  May  14,  1974] 

Few  Accused  of  Controlling  Medical   Services 

(By  Art  Wiese,  Post  Washiongton  Bureau) 

Washington. — A  parade  of  witnesses  before  a  Senate  subcommittee  Wednesday 
accused  a  small  group  of  influential  doctors  and  health  care  oflicials  of  virtually 
having  a  stranglehold  on  the  cost  and  availability  of  medical  services  in  Texas. 

One  of  the  witnesses,  Jackee  Cox  of  Austin,  identified  the  "locus  of  control"  as 
the  overlapping  boards  of  directors  and  regents  of  Blue  Cross-Blue  Shield,  the 
Texas  Medical  Association,  the  University  of  Texas  System  and  the  State  Health 
Department. 

Cox,  a  self-styled  consumer  advocate  and  health  care  writer,  was  joined  in  her 
criticism  by  State  Rep.  Mickey  Leland,  D-Houston ;  former  State  Sen.  Joe 
J.  Bernal,  D-San  Ant-onio,  who  is  now^  a  member  of  the  Democratic  National 
Committee ;  Michael  Mendelson  of  San  Antonio,  an  attorney  for  the  Mexican- 
American  Legal  Defense  and  Educational  Fund ;  Dr.  Walter  Faggett  of  San 
Antonio,  chairman  of  the  board  of  the  Bexar  County  Anemia  Association ;  and 
Dr.  F.  Carter  Pannill  of  Buffalo,  N.Y..  who  was  ousted  last  year  as  dean  of  the 
University  of  Texas  Medical  School  at  San  Antonio. 

Cox  and  Leland,  perhaps  the  most  outspoken  of  the  witnesses,  levelled  some 
of  their  strongest  charges  at  three  lobbyists  for  the  Texas  Medical  Association 
(TMA)   who  attended  the  hearing — Phil  Overton,  Ace  Pickens  and  Sam  Stone. 

Sen.  Philip  A.  Hart,  D-Mich.,  chairman  of  the  Senate  Antitrust  and  Monopoly 
Subcommittee,  promised  that  the  targets  of  the  attacks  would  be  given  an  oppor- 
tunity at  a  later  date  to  defend  themselves,  if  they  so  desire. 

Cox  poined  out  that  Overton,  in  addition  to  being  a  TMA  lobbyist,  is  legal 
counsel  and  vice  president  of  Blue  Cross-Blue  Shield,  which  handles  medicaid 
and  medicare  claims  in  Texas,  plus  a  large  slice  of  private  health  insurance  plans. 

In  addition,  she  claimed,  Overton's  parents  provided  the  money  to  educate  Dr. 
Floyd  Norman,  director  of  .scientific  affairs  for  the  Dallas  regional  office  of  the 
U.S.  Department  of  Health.  Education  and  Welfare.  Dr.  Norman,  she  charged, 
has  "heavily  influenced"  HEW's  negotiation  of  medicaid-medicare  contracts  with. 
Blue  Cross-Blue  Shield. 

Cox  accused  Stone  and  Pickens  of  possibly  violating  state  law  by  accepting  fees 
as  attorneys  for  state  agencies  while  also  working  as  registered  lobbyists  for  the 
TMA.  Stone  is  paid  by  the  State  Board  of  Medical  Examiners,  she  claimed,  while 
Pickens  is  employed  by  the  State  Board  of  Nursing  Examiners. 

She  also  maintained  that  TMA's  political  arm,  the  Texas  Medical  Political  Ac- 
tion Committee,  may  be  guilty  of  a  felony  offense  because  its  campaign  financial 
report  filed  with  Secretary  of  State  Mark  White  April  14  listed  a  $16,000  contribu- 
tion from  the  American  Medical  Association  Political  Action  Committee  with- 
out revealing  specifically  what  individuals  had  donated  the  money. 

Cox  and  former  Sen.  Bernal  also  singled  out  for  criticism  Dr.  Joseph  Nelson  of 
Weatherford,  a  member  of  the  UT  Board  of  Regents,  a  former  president  of  the 
TIMA  and  a  member  of  the  board  of  directors  of  the  American  Medical  Associa- 
tion Political  Action  Committee. 

The  charges  hurled  were  uniformly  harsh. 

Leland  said  his  experience  in  the  state  legislature — where  TMA  lobbyists 
helped  kill  a  number  of  his  bills  last  year — convinced  him  "that  a  small  group 
of  very  powerful  men  do  in  fact  control  both  the  cost  and  the  availability  of 
medical  services  in  Texas,  and  that  they  manipulate  those  costs  unfairly." 

Bernal  charged  that  the  lobbyists  had  used  their  influence  with  "other  sena- 
tors," whoise  identities  he  did  not  reveal,  to  kill  a  $500,000  federal  grant  that 
was  to  have  been  given  to  a  pioneering  health  maintenance  organization  (HMO) 
he  helped  organize  for  the  poor  in  San  Antonio  in  1973. 

The  grant  "we  thought  we  had  in  the  bag  turned  out  to  be  an  empty  bag  which 
had  all  the  dirty  fingerprints  of  the  medical  industrial  lobbyists,"  he  claimed. 
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Bernal  also  accused  the  TMA  and  similar  groups  of  engineering  the  dismissal  of 
Dr.  Pannill,  now  vice  president  for  health  sciences  at  the  State  University  of 
New  York  at  Buffalo,  as  dean  of  the  UT  medical  school  at  San  Antonio. 

Pannill  was  ousted  because  he  helped  obtain  a  grant  for  the  medical  school 
to  open  a  clinic  in  a  black  ghetto  area  of  San  Antonio,  which  local  physicians 
claimed  was  in  competition  with  private  enterprise,  Bernal  said. 

Cox  argued  that  organized  medicine  controls  the  personnel,  delivery  facilities 
and  payment  mechanisms  in  Texas  health  services  and  effectively  "curtails  all 
possibility  of  a  truly  competitive  market  system." 

Cox  also  charged  that  the  "overbuilding  of  proprietary  hospitals"  in  Texas  by 
doctors,  with  the  approval  of  the  State  Health  Department,  has  hurt  public  hos- 
I'itals  in  the  state  and  increased  their  operating  costs  tremendously. 

Despite  federal  legislation  requiring  certification  of  the  need  for  new  hospitals, 
she  said,  Gov.  Dolph  Briscoe  has  "washed  his  hands  of  titular  responsbility  in 
this  area"  because  of  "so  much  heat  from  construction-hungry  doctors  and  nurs- 
ing home  administrators  and  owners." 

The  "major  rip-off,"  however,  has  been  the  spiraling  cost  of  medical-medicare 
insurance  because  of  "manipulation"  by  Blue  Cross-Blue  Shield,  Cox  said. 

Both  Cox  and  other  witnesses  blamed  organized  medicine  for  winning  passage  of 
a  controversial  state  law  in  1973  that  limited  control  of  health  care  organizations 
like  HMOS  to  groups  whose  directors  include  a  licensed  physician. 

The  law,  used  to  deny  a  corporate  charter  to  Bernal's  HMO  in  San  Antonio,  is 
now  being  challenged  in  federal  court. 

Leland  aimed  much  of  his  criticism  at  Blue  Cross-Blue  Shield. 


[From  the  San  Antonio  News,  May  16,  1974] 

Bexar  Medical  Care  Scored  in  Testimony 

(News  Washington  Bureau) 

Washington — Organized  medicine  in  Bexar  County  is  more  interested  in  finan- 
cial returns  than  in  the  health  needs  of  the  people. 

This  was  the  charge  before  a  Senate  subcommittee  Wednesday  by  a  former 
attorney  for  the  Mexican-American  Legal  Defense  and  Education  Fund. 

Among  witnesses  appearing  before  the  panel  were  Joe  J.  Bernal  of  San  An- 
tonio. He  is  executive  director  of  the  Commission  for  Mexican-American  Affairs. 

Sen.  Philip  Hart  of  Michigan  is  chairman  o-f  the  panel.  Subcommittee  on  Anti- 
trust and  Monopoly.  He  said  those  attacked  Wednesday  would  be  invited  to 
testify  later. 

In  addition  to  Bernal,  others  testifying  were : 

Michael  Mendelson,  ex-MALDEF  attorney  in  San  Antonio ;  Ms.  Jackie  Cox, 
Austin,  a  consumer  advocate  and  medical  writer ;  Dr.  Walter  L.  Faggett,  San  An- 
tonio ;  and  Dr.  F.  Carter  Pannill  of  New  York,  former  dean  of  the  University  of 
Texas  Medical  School  in  San  Antonio. 

The  testimony  reflected  accusations  that  Blue  Cross-Blue  Shield.  Texas  Medical 
Association,  University  of  Texas  System,  and  State  Health  Department  not  only 
control  medical  services  but  are  blocking  efforts  for  establishment  of  consumer- 
oriented  Health  Maintenance  Organizations  (HMO). 

Bernal  described  futile  efforts  to  establish  an  HMO  in  San  Antonio.  The  efforts 
are  now  in  litigation. 

against  law 

He  said  the  move  was  blocked  by  the  Texas  Medical  Practice  Act  which  allow.? 
only  licensed  doctors  on  boards  of  HMOs,  despite  the  fact  this  is  against  federal 
legislation  authorizing  such  organizations. 

Mendelson  testified  the  Bexar  County  Medical  Association  tried  to  head  off  the 
HMO  by  setting  up  the  Bexar  County  Medical  Foundation. 

"It's  apparent  purpose  .  .  .  was  to  create  a  structure  which  would  guarantee 
the  political  medicine  men  control  over  delivery  of  health  and  medical  services  to 
the  exclusion  of  the  private,  non-doctor  controlled  groups,"  he  said. 

DOLLARS  FIRST 

"Organized  medicine,  at  least  in  Bexar  County,  Texas,  is  more  worried  about 
dollars  than  the  health  needs  of  the  community,"  Mendelson  told  the  panel. 
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Mb*.  Cox  testified  that  personnel,  delivery  facilities,  and  payment  mechanisms 
involved  in  medical  matters  in  Texas  "are  significantly  controlled  by  a  small 
group  of  men." 

These  men  she  identified  as  the  Texas  Medical  Association,  Blue  Cross-Blue 
Shield,  UT  System  board  of  regents,  and  Texas  Department  of  Health. 

'•The  degree  of  their  control  is  sufficient  to  curtail  all  possibility  of  a  truly  com- 
petitive market  system,"  she  said. 

Dr.  Panuill  said  his  years  of  medical  practice  in  Texas  has  colored  his  views  of 
medicine. 

NEED  FOB  TRAINING 

"Innovation  is  the  keystone  of  any  society.  Unless  we  can  develop  a  pluralistic 
approach,  we  are  doomed  for  failure,"  he  testified. 

Ms.  Cox  said  there  is  a  need  for  training  programs  for  medical  technicians, 
nurses,  and  doctors  assistants. 

In  Texas,  she  testified.  TMA,  working  through  the  UT  System  regents,  have 
effectively  blocked  such  training  programs  in  state-supported  schools. 

She  cited  the  fact  that  a  doctor,  Joseph  Nelson,  is  a  UT  regent  and  member  of 
the  TMA's  Counsel  of  Medical  Legislation. 

Dr.  Walter  L.  Faggett  of  San  Antonio  told  the  panel  that  the  ''climate  of  fear 
and  elitism  so  evident  in  our  health  care  delivery  system"  must  be  changed. 

DIRECT  FUNDING 

Dr.  Faggett  is  board  chairman  of  Bexar  County  Anemia  Association  and  vice 
president  of  Health,  Inc. 

He  said  there  must  be  changes  to  allow  direct  federal  funding  of  HMOs, 
changes  in  legislation  to  allow  laymen  on  the  boards  plus  research  and  develop- 
ment programs. 

During  the  session.  Sen.  Hart  said  he  was  uneasy  to  hear  the  medical  profession 
"has  its  thumb  on  the  flow  of  services." 

However,  he  added,  he  could  see  need  for  physician  input  for  HMOs.  "Other- 
wise, some  well-meaning  vegetarian  might  kill  us,"  he  quipped. 


[From  the  Corpus  Chrlstl  Caller,  May  16,  1974  J 

Few  Control  Medical  Care,  3  Texans  Say 

Washington  (AP) — The  cost  and  availability  of  medical  care  in  Texas  is  con- 
trolled by  a  small  group  of  men,  cutting  oft'  any  competition,  a  Senate  subcom- 
mittee was  told  Wednesday. 

A  consumer  advocate,  a  state  legislator  and  others  criticized  the  control  exer- 
cised by  the  Texas  Medical  Association,  Blue  Cross-Blue  Shield,  the  University  of 
Texas  Board  of  Regents  and  the  state  Health  Department. 

Personnel,  delivery  facilities  and  payment  mechanisms  "are  significantly  con- 
trolled by  a  small  group  of  men,"  said  Jackie  Cox,  a  consumer  advocate  who 
writes  on  health  care  matters.  "The  degree  of  their  control  is  sufficient  to  curtail 
all  possibility  of  a  truly  competitive  market  system." 

Ms.  Cox  said  the  directors  of  the  various  medical  and  educational  organizations 
overlap,  extending  their  influence  and  limiting  competition. 

Testifying  before  the  Senate  antitrust  and  monopoly  subcommittee,  witnesses 
complained  that  state  regulations  hampered,  rather  than  helped,  efforts  at  carry- 
ing medical  care  to  the  poor. 

Michael  Mendelson,  formerly  an  attorney  for  the  Mexican  American  Legal 
Defense  and  Education  Fund,  cited  the  experience  of  a  San  Antonio  group  at- 
tempting to  organize  a  nonproflt  health  care  cooperative  to  hire  salaried  physi- 
cians. 

Its  charter  was  rejected  by  the  Texas  secretary  of  state's  oflBce  hecause  none  of 
the  incorporators  were  licensed,  practiced  members  of  the  Texas  medical  profes- 
sion, as  required  by  state  law. 

"The  practical  effect  of  such  restrictive  legislation  is  to  preclude  laymen  pro- 
viding to  themselves  and  their  families  health  and  medical  care  that  the  political 
medicine  men  want  a  fee  for,"  he  said. 

"Organized  medicine,  at  least  in  Bexar  County,  is  more  worried  about  dollars 
than  the  health  needs  of  the  community,"  he  said. 
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Mendelson  said  that  state  regulations  on  financial  arrangements  a  consumer 
may  use  in  paying  medical  bills  "may  decrease  available  services,  increase  costs, 
and  invest  associations  of  medical  doctors  with  a  law-given  monopoly." 

The  state  involvement  with  insurance  firms  "extends  only  to  ^aranteeing  the 
consumer  that  his  insurance  company  will  be  solvent,"  said  Ms.  Cox. 

"There  is  virtually  no  monitoring  of  costs  in  the  health  insurance  industry  in 
Texas." 

State  Rep.  Mickey  Leland  of  Houston  criticized  the  use  of  state  welfare  funds 
to  develop  a  system  to  review  health  care  when  federal  funds  are  available  by 
law. 

"The  Texas  Medical  Association  and  Blue  Cross  have  chosen  to  take  their  sys- 
tems development  monies  from  state  welfare  funds  which  might  otherwise  have 
paid  for  the  delivery  of  much-needed  medical  services,"  he  said. 


[From  the  San  Antonio  Light,  May  16,  1974] 
Medical  Foundation  Hit 

Washington — ^San  Antonio  legislative  candidate  Joe  Bernal  told  a  Senate  sub- 
committee Wednesday  that  the  Bexar  County  Medical  Foundation  is  "more  wor- 
ried about  control  than  with  health  care." 

Bernal,  a  candidate  in  the  June  1  Democratic  runoff  for  the  26th  District  state 
senate  seat,  presented  his  testimony  before  the  Senate  Appropriations  Com- 
mittee's Judiciary  Subcommittee  on  Anti-Trust  and  Monopoly  investigating  the 
health  care  industry. 

He  accused  the  Bexar  County  Medical  Foundation  of  setting  up  a  "quasi- 
insurance  scheme"  in  1971  that  would  make  it  "impossible  for  the  indigent  to 
receive  medical  help  through  government  programs." 

"The  only  way  the  indigent  can  now  get  health  care  is  to  find  a  doctor  who 
will  give  this  care  as  an  act  of  charity,"  Bernal  continued. 

"Health  care  is  necessary  and  should  be  accessible  to  all  regardless  of  economic 
status." 

Benial  told  the  senators  he  helped  set  up  a  non-profit  health  cooperative  known 
as  the  San  Antonio  Community  Health  Maintenance  Association. 

The  cooperative's  charter  application  was  rejected  by  the  Texas  secretary  of 
state  because  none  of  the  members  were  licensed  practicing  doctors  of  the  Texas 
Medical  profession,  Bernal  said. 

"We  have  taken  our  case  to  the  5th  Circuit  Court  and  they  have  ruled  that  we 
are  to  be  heard  before  a  three-judge  panel  in  San  Antonio,  probably  in  late 
summer,"  Bernal  said. 

"We  are  seeking  to  knock  down  two  Texas  laws,"  Bernal  continued.  "One, 
saying  that  the  consumer  can  not  participate  in  health  organizations,  and  an- 
other saying  that  doctors  can  not  contract  with  those  organizations." 

He  pointed  out  30  states  now  permit  the  health  maintenance  association. 

"We  are  trying  to  acquire  funds  for  comprehensive  health  delivery  systems 
through  clinics  with  hired  doctors  and  nurses,"  Bernal  testified. 

"We  would  obtain  money  through  the  government,  foundations  and  people 
enrolled  in  the  program,"  he  said. 

3  From  S.A.  To  Testify 

(By  Sharon  Watkins) 

Former  State  Sen.  Joe  Bernal  and  two  other  San  Antonians  were  to  testify  in 
Washington  Wednesday  at  a  Senate  subcommittee  hearing  on  competition  in 
the  health-care  market. 

Bernal,  Dr.  Ruth  Bellinger  and  Walter  Faggett  were  invited  to  testify  by  U.S. 
Sen.  Philip  A.  Hart,  chairman  of  the  Senate  Antitrust  and  Monopoly  Subcom- 
mittee. 

health  costs 

The  hearings,  which  opened  Tuesday,  are  being  conducted  to  determine  "how 
competition  or  the  lack  thereof  affects  the  cost  and  quality  of  health  care  services 
in  America." 
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Hart  asked  Bernal  to  speak  from  the  consumer's  point  of  view  on  any  "artificial 
restraints  ...  or  restrictive  practices  by  organized  medicine"  wliich  may  con- 
strain "the  supply  and  mobility  of  health  manpower." 

Problems  of  Health  Maintenance  Organizations  (HMOs)  in  providing  prepaid, 
compi-ehensive  health  care  plans  in  the  competitive  market  are  one  subject  of 
tlie  committee's  inquiry. 

Bernal  for  the  past  two  years  has  been  involved  in  efforts  to  establish  a  local 
HMO  for  low-income  San  Antonians.  He  w,as  one  of  three  incoriiorators  of  the 
San  Antonio  Community  Health  Maintenance  Association  (SACHMA),  which, 
was  denied  a  state  charter  two  years  ago. 

BANS   GROUPS 

State  law  now  bans  the  incorporation  of  nonprofit  health-care  associations 
by  laymen's  groups.  Texas  is  one  of  about  20  states  in  which  only  licensed 
piiysiciaus  are  permitted  to  operate  health  care  organizations.  Private  groups 
may  not  hire  physicians  on  sahiry. 

A  three-judge  federal  panel  will  be  convened  in  San  Antonio  this  summer 
to  decide  the  constitutionality  of  the  Texas  restriction. 

The  5th  U.S.  Circuit  Court  of  Appeals  ordered  that  a  three-judge  court  hear 
the  San  Antonio  case,  styled  Garcia  vs.  the  Texas  Board  of  Medical  Examiners. 
The  court  must  decide  whether  the  state's  denial  of  a  charter  for  SACHMA 
violated  the  incorporators"  rights  to  freedom  of  association,  equal  protection 
and  due  process  of  law.  The  case  was  taken  into  the  federal  court  here  by  the 
INIexican-American  Legal  Defense  Fund. 

TELL   THE    STORY 

In  his  testimony  to  the  Senate  subcommittee,  Bernal  said  he  intends  to  "tell 
the  story  of  medical  care  and  how  it  has  been  controlled  by  lobbyists."  He  said 
he  will  testify  that  HMOs  controlled  by  community  organizations  could  offer 
"reduced  cost,  improved  quality  of  care  and  guaranteed  access  to  a  doctor." 

Bernal  is  now  a  candidate  for  the  Democratic  nomination  in  the  26th  State 
Senatorial  District.  His  opponent  in  the  June  1  runoff  is  State  Rep.  Frank 
Lombardino. 


[From  the  San  Antonio  Express,  May  15,  1974] 
Lombardino  Says  AFL-CIO  Supporting  Bernal 

State  Rep.  Frank  Lombardino  charged  Tuesday  an  official  of  the  Texas  AFL- 
CIO  has  led  a  "liberal"  invasion  for  his  Senate  runoff  opponent. 

"Bull !"  snapped  back  a  union  official. 

The  exchange  came  as  Lombardino  and  former  state  senator  Joe  Bernal  got 
down  to  serious  campaigning  in  the  District  26  runoff. 

Bernal  issued  a  complaint  that  Lombardino  was  shriking  his  Constitutional 
Convention  duties  and  tlien  departed  for  Washington,  D.C. 

Bernal  is  to  testify  Wednesday  before  Sen.  Philip  Hart's  subcommittee  on 
shortcomings  of  the  medical  delivery  system  here. 

Of  his  expected  testimony,  the  former  legislator  promised  : 

"I  plan  to  tell  the  story  of  medical  care  and  how  it  has  been  controlled  by 
lol)l)yists." 

In  firing  a  blast  at  Loml)ardino,  Bernal  declared  : 

"Of  nine  important  issues  voted  upon  this  past  week  in  Constitutional  Con- 
vention my  opponent  voted  on  only  three.  And  one  of  those  three  was  to  double 
his  salary." 

Bernal  said  Lombardino  had  missed  "critical"  votes  on  the  abolition  of  closed 
sessions  of  the  Senate  to  discuss  board  appointments,  and  limitation  on  the 
number  of  terms  to  be  served  by  the  House  speaker. 

Lombardino  retorted  that  he  had  been  absent  one  half  day  last  week. 

He  said  he  would  be  taking  excused  time  off  during  the  campaign,  and  would 
not  draw  convention  remuneration  on  those  days. 

"I  think  I  can  serve  the  people  of  San  Antonio  and  Texas  better  by  staying 
in  San  Antonio  and  defeating  Joe  Bernal  than  by  staying  up  here,"  said  the 
legislator. 
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Lrtmbardino  charged  that  "the  state  liberal  headquarters  has  moved  into  a 
plush  downtowu  hotel"  to  organize  the  Bernal  campaign. 

He  said  Rosa  Walker,  in  charge  of  women's  affairs  for  the  State  AFL-CIO. 
"has  been  organizing  the  campaign  with  liberals  from  Houston,  Austin  and 
Dallas, 

Gilbert  Kissling,  treasurer  of  the  AFL-CIO  Council,  took  immediate  issue 
with  Lonibardino. 

"That's  bull,"  he  snapped.  "Rosa  has  been  in  here  working  in  the  COPE 
office,  helping  us  reorganize  the  women's  activities  department." 

Kissling  declared  that  her  only  connection  with  the  campaign  was  in  guiding 
local  women  in  a  get-out-the-vote  campaign. 


[From  the  San  Antonio  Express,  May  16,  1974] 
Washington  Merry-Go-Round — Low-Cost  Med  Care  Blocked 

(By  Jack  Anderson) 

Washington. — Senate  investigators  have  found  that  medical  societies  have 
put  their  pocketbooks  before  their  patients  by  freezing  out  doctors  who  try  to 
set  up  low-cost  health  care  centers. 

The  societies,  often  made  up  of  the  wealthier  doctors  in  the  community,  have 
created  a  quiet  monopoly  in  one  town  after  another.  The  result :  higher  costs 
at  a  time  when  all  medical  cost  controls  have  just  been  lifted  by  the  federal 
government. 

This  finding  will  surface  in  the  Senate  Antitrust  subcommittee  chaired  by 
Sen.  Philip  Hart.  D-Mich.,  who  ironically  looks  like  a  stereotype  of  the  oldtime 
doctor.  Later  this  month.  Sen.  Edward  Kennedy,  D-Mass.,  will  chair  more 
meetings. 

Tlie  ailment  the  senators  will  analyze  is  little  known  but  costly  to  the 
ordinary  patient  and  sometimes  fatal  for  the  poor.  It  is  the  stranglehold  that 
county,  state  and  national  medical  societies  have  on  almost  all  medical  practice. 

They  can  and  have  blocked  doctors  from  forming  clinics  to  dispense  good, 
reasonably-priced  health  care  under  a  single  comprehensive  fee.  Instead,  the 
average  ailing  American  must  go  to  an  individual  doctor,  or  to  a  "clinic"  set  up 
by  doctors  who  sock  them  with  a  separate  fee  for  each  ailment. 

DISASTROUS    FOR   POOR 

For  poor  patients,  the  attitude  of  the  medical  societies,  often  supported  by 
government,  can  be  disastrous.  Poverty  physicians  have  actually  been  banned 
from  using  local  hospitals,  dispensing  medical  information  and  even  from  prac- 
ticing. 

Typical  of  cases  discovered  Ity  Hart's  sleuths  is  that  of  a  young  idealistic 
phy.sician.  Dr.  Daniel  Blumenthal.  He  was  determined  to  help  a  community 
of  black  cane  workers  in  rural  LouLsiana. 

Documents  collected  by  Hart  show  that  among  107  people  in  the  community 
*  *  *  the  aged  to  babies,  "a  total  of  102  pathological  diagnoses  were  made." 
Forty-two  of  the  107  needed  immediate  hospitalization. 

The  diseases  ranged  from  tumors  to  various  heart  problems  (including  two 
with  undiagnosed  heart  failure),  rotten  teeth,  blindness,  arthritis,  alcoholism, 
various  ulcers,  psychiatric  disorders,  emphysema  and  hernia.  Ninety  per  cent  of 
the  cliildren  had  worms. 

The  sugar  companies  paid  the  first  $5  of  medical  care,  about  enough  to  cure 
one  case  of  worms. 

CANNOT  AFFORD  CARE 

As  described  in  the  Hart  documents,  the  ordinary  sugar  worker  "goes  to  a 
physician  only  when  his  children  are  sick  with  fever  or  pain,  or  when  he  or 
his  wife  has  obvious  pain. 

"They  usually  go  knowing  they  cannot  afford  the  medical  care  and  usually 
incur  a  bill  that  they  cannot  pay.  The  simple  fact  that  they  haven't  paid  their 
bill  makes  them  feel  guilty  about  going  back  to  the  physician." 

As  for  the  doctor,  he  spends  "long  hours  seeing  his  regular  paying  patients" 
and  sees  the  charity  patients  only  when  he  must. 
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Blnmentlial  stepped  into  this  medical  niglitiiiare  and  tried  to  help  local  anti- 
poverty  workers  set  up  a  clinic.  Despite  the  fact  that  the  clinic  was  only  for  the 
poor,  tlie  local  medical  society  and  doctors  on  a  federally  sponsored  planning 
council  blocked  it. 

Wlien  federal  funds  were  finally  obtained,  the  local  doctors  refused  to  approve 
the  clinic  as  a  National  Health  Service  Corps  site,  so  this  ruled  out  a  full-time 
government  doctor. 

DOCTORS  THWARTED 

In  Arkansas,  where  Blumenthal  had  worked  earlier,  the  county  medical  society 
and  a  federally  funded  county  hospital  combined  to  thwart  Vista  doctors.  After 
mouths  of  obstruction,  Blumenthal  and  his  poor  patients  sued  and  an  uneasy 
out-of-court  settlement  was  reached. 

Later,  in  Alabama,  Blumenthal  served  as  a  consultant  for  another  poverty 
clinic,  but  was  stymied  by  the  Alabama  state  medical  society.  In  this  case,  the 
Hart  documents  show,  the  U.S.  Health,  Education  and  Welfare  Department  re- 
fused funds  to  the  clinic. 

Blumenthal's  experiences  are  not  unique.  The  Hart  studies  have  turned  up 
similar  medical  outrages  in  Texas,  Wisconsin,  Massachusetts,  Ohio  and  other 
states. 

In  Ohio  for  example,  Charles  Rawlings.  then  director  of  health  consumer 
affairs  at  Case  Western  Reserve  University,  told  Hart  investigators  how  the 
American  Medical  Association  killed  his  programs. 

These  and  other  stories  of  medical  malfeasance  will  make  the  medical  establish- 
ment sqiiirm. 

[Excerpts  From  NHI  Reports,  May  20,  1974] 

Medical  Monopolies  Threaten  NHI,  Witnesses  Tell  Hart  Subcommittee 

Sen.  Philip  Hart's  (D-Mich.)  Antitrust  and  Monopoly  Subcommittee  hearings 

last  week  on  medical  monopolies  raised  questions  as  to  the  wisdom  of  legislating 

a  national  health  insurance  program  without  restructuring  the  health  care  .system. 

The  hearings  showed  that  in  at  least  one  state — Texas — both  the  cost  and 

availability  of  medical  services  are  controlled  by  a  medical  monopoly. 

The  lead-off  witness,  former  U.S.  Surgeon  General  Jes.se  L.  Steinfeld.  ques- 
tioned whether  any  NHI  program  could  succeed  by  just  adding  financial  mecha- 
nisms and  not  paying  attention  to  the  "factors  which  influence  the  kinds  and  (jual- 
ity  of  physicians  and  other  medical  resources  on  the  supply  side  of  the  equation." 
He  said  the  liealth  care  system  is  not  organized  to  ensure  efficiency,  equity  of 
access,  to  monitor  quality  of  care  or  to  contain  costs.  Instead,  Steinfeld  said, 
"the  mechanism  for  payment  largely  has  organized  the  system."' 
Some  of  his  recommendations  include  : 

Changes  in  the  philosophy  of  medical  .schools  or  tomorrow's  physicians 
will  be  averse  to  significant  changes  in  the  health  delivery  system. 

Setting  an  optimal  number  for  training  of  each  kind  of  specialist  or 
primary  care  physician  for  each  kind  of  urban,  suburban,  or  rural  area. 

Reexamination  of  state  licensing  laws,  insurance  company  requirements, 
and  Federal  regulations  which  raise  the  price  of  medical  care  without  raising 
the  quality. 

Long-range  planning  and  allocation  of  resources  so  as  to  permit  planning 
by  medical  schools,  universities,  and  research  institutes. 

Creating  strong  regional  or  state  planning  agencies  to  promote  and 
regulate  competition  between  and  among  hospitals. 

Mandating  the  level  of  quality  for  care  or  of  physician  proficiency. 
Requiring  significant  health  education  programs  as  a  condition  for  Federal 
funding  to  elementary  and  secondary  schools ;  as  a  public  service  in  the 
licensing  of  television  and  radio  stations  by  the  FCC  ;  as  a  requirement  in  the 
state  or  Federal  licensing  of  pharmacists ;  in  the  accreditation  of  hospitals, 
nursing  homes,  extended  care  homes,  or  as  part  of  the  health  insurance 
standards  programs. 

Checks  and  balances  on  eligibility  requirements  for  particular  kinds  of 
surgical  procedures  ;  review  of  outcomes  of  medical  and  surgical  care. 
Another  witness,  Texas  Rep.  Mickey  Leland,  castigated  the  Texas  Medical 
Association  (TMA)  and  Texas  Blue  Cross-Blue  Shield  for  "defrauding  physicians 
within  this  state  at  the  expenses  of  the  poor." 

He  said  three  men  control  both  cost  and  availability  of  health  services  and 
"they  manipulate  those  costs  unfairly."  The  most  important  of  these,  Leland  said, 
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is  both  lobbyist  and  legal  counselor  for  the  TMA  and  vice  president  and  legal 
counsel  for  Blue  Cross-Blue  Shield. 

A  study  by  a  Philadelphia  consulting  firm  indicates  that  Blue  Cross  retained 
8.5%  of  medical  premiums  during  1907-1!)T0 ;  6.9%  for  contract  year  1970-71 ; 
and  that  BC  has  retained  a  cash  balance  so  large  that  "the  interest  earned  on 
cash  balances  from  Sept.  1, 1907,  to  Sept.  1,  1970,  is  in  the  area  of  $1.2  million,"  he 
said. 

As  of  August  1972,  those  reserves  totalled  over  $21.7  million,  Leland  testified.  He 
said  the  Texas  House  Interim  Committee  on  Medical  Welfare  has  concluded  that 
the  Medicaid  reserve  exceeded  necessary  requirements  by  at  least  $10  million 
and  that  "those  excess  funds  should  be  immediately  returned  to  the  state.  .  ." 

BC  is  now  negotiating  a  utilization  review  contract  with  the  Texas  Medical 
Foundation  which  will  require  Welfare  Department  approval,  he  said,  but  it 
also  "sets  up  a  mechanism  for  funneling  large  amounts  of  public  funds  directly" 
into  the  foundation's  coffers. 

Parties  directly  involved  in  the  Texas  Admissions  Review  Program  (TARP) 
include  the  foundation,  BC-BS,  the  state  department  of  public  welfare,  and  HEW 
regional  office  at  Dallas. 

Personnel  trained  by  the  foundation  (Phase  I  on  the  BC-Welfare  department 
contract  involving  61  hospitals)  will  use  computer  equipment  and  software 
developed  by  Electronic  Data  Systems  to  monitor  and  review  all  patient  admis- 
sions and  treatments,  he  said,  adding.  BC  plans  to  require  that  every  hospital 
in  Texas  use  this  computer  system  although  EDS  will  retain  all  rights  of 
ownership. 

TMA  has  filed  suit  against  HEW  claiming  that  dividing  Texas  into  nine  PSRO 
regions  is  "an  arbiti-ai-y  and  capricious  administrative  act."  TMA  wants  Texas 
to  be  one  PSRO  region  while  at  the  same  time  it  is  raising  funds  to  fight  for 
repeal  of  PSRO. 

The  crowning  irony  of  it  all,  Leland  said,  "is  that  this  same  monolithic  formula 
will  be  imposed  even  if  Federal  PSRO  legislation  is  repealed,  because  the  system 
will  have  been  developed  and  implemented  through  the  use  of  utilization  review 
funds." 

Former  State  Senator  Joe  J.  Bernal  and  his  legal  counsel,  Michael  Mendelson, 
told  the  committee  that  in  San  Antonio,  a  letter  circulated  to  medical  doctors  in 
Bexar  County  in  November  1971  can  be  summarized  as  follows  : 

"The  political  medicine  men  after  assessing  President  Nixon's  so-called  'health 
strategy'  were  nervous  that  the  government  and/or  private  industry  might  attempt 
to  implement  and  organize  Health  Maintenance  Organizations." 

Their  response,  he  said,  was  to  form — with  the  aid  of  taxpayers — "the  so-called 
Bexar  County  Medical  Foundation"  .  .  .  which  purpose  was  to  create  a  structure 
which  would  guarantee  the  political  medicine  man  control  over  the  delivery  of 
health  and  medical  services  to  the  exclusion  of  the  private,  non-doctor  controlled 
groups. 

Mendelson  said  they  tried  to  create  the  facade  of  a  great  public  work  vitally 
concerned  with  the  welfare  of  the  medically  indigent — but  later  stated  "there  is  no 
way  of  including  the  indigent  in  any  such  program"  after  using  about  $250,000  of 
taxpayers  money  for  start-up  costs. 

Bernal.  he  said,  was  the  moving  force  behind  a  non-profit  health  care  cooper- 
ative to  hire  physicians  to  care  for  poor  people.  The  corporate  charter  was  rejected 
by  the  Secretary  of  State's  office  on  the  grounds  that  none  of  the  incorporators 
were  licensed,  practicing  members  of  the  Texas  medical  profession.  (A  Texas 
statute  requires  that  all  board  members  of  any  such  non-profit  health  care  cor- 
poration be  licensed,  practicing,  members  of  the  Texas  medical  profession.) 

Ms.  Jackie  Cox.  health  writer  and  consumer,  echoed  the  charges  of  earlier 
witnesses.  She  said  the  locus  of  control  is  in  the  overlapping  boards  of  directors 
of  BC-BS,  TMA,  the  University  of  Texas  Board  of  Regents,  and  the  State  Health 
Department. 

[From  the  Dallas  Morning  News,  May  17,  1974] 
CoAiPUTEB  Care — Blue  Cross  Plan  Linked  to  EDS 

(By  John  Geddie) 

Washington. — State  Rep.  Mickey  Leland  of  Houstooi  testified  before  a  Senate 
antitrust  subcommittee  that  a  planned  medical  computer  program  financed  by 
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public  money  may  result  in  every  Blue  Cross  hospital  in  Texas  becoming  an 
obligatory  customer  of  H.  Ross  Perot's  Electronic  Data  Systems. 

The  allegation  came  as  a  series  of  Texans  complained  "medical  industry" 
domination  of  state  health  care,  high  costs  and  educational  development. 

Leland  said  Blue  Cross  is  negotiating  a  utilization  review  contract  with  the 
Texas  Medical  Foundation — linked  by  Leland  to  the  Texas  Medical  Association 
and  a  member  of  the  Blue  Cross  board  of  directors — under  which  the  Depart- 
ment of  Health.  Education,  and  Welfare  and  the  State  Welfare  Department 
will  sponsor  the  computer  program  at  61  hospitals  in  San  Antonio,  Dallas  and 
Houston. 

Under  the  program,  personnel  trained  by  the  Texas  Medical  Foundations 
would  use  computer  equipment  and  software  developed  by  EDS  to  monitor  and 
review  all  patient  admissions  and  treatments. 

Leland  testified  that  after  a  1-year  trial  i>eriod  under  contract  with  the  Welfare 
department.  Blue  Cross  plans  to  require  that  every  hospital  in  Texas  use  the 
computer  system  in  filing  and  processing  all  patient  claims.  He  quoted  "inside 
sources"  at  Blue  Cross-Blue  Shield  as  indicating  the  EDS  will  retain  all  rights 
of  ownership — making  all  hospitals  with  Blue  Cross  contracts  or  serving  medicare 
patients  oliligatory  customers. 

Leland,  citing  the  lobbying  efforts  of  the  Texas  Medical  Association,  charged 
that  "a  small  group  of  very  powerful  men  do  in  fact  control  both  cost  and 
availability  of  medical  services,  in  Texas — and  that  they  manipulate  those  costs 
unfairly." 

Ms.  Jackee  Cox  of  Austin,  described  as  a  consumer  advocate  and  writer  on 
health  care  matters,  testified  that  the  "locus  of  control"  over  cost  and  avail- 
ability of  health  care  services  in  Texas  is  in  the  overlapping  boards  of  directors 
of  Blue  Cross-Blue  Shield,  the  Texas  Medical  Association,  the  University  of  Texas 
board  of  regents  and  the  State  Health  Department. 

As  an  example  of  TMA  opposition  to  expanded  utilization  of  technicians  and 
nurses.  Ms.  Cox  said  the  staff  of  the  University  of  Texas  School  of  Nursing 
devised  a  family  nurse  practitioners  program  for  two  campuses,  but  the  admin- 
istrators were  unwilling  to  press  for  funding  because  of  "the  psychology  of 
physician  intimidations  against  development  of  other  health  professionals. 

"The  influence  of  Dr.  Joseph  Nelson,  who  sits  both  on  the  TMA  Counsel  of 
Medical  Le.gislation  and  on  the  U.T.  board  of  regents  is  so  powerful  that  the 
nursing  school  staff  feared  both  for  their  jobs  and  for  their  operating  program 
budgets — the  threats  of  financial  retriiiution  were  so  real  and  so  imminent  that 
they  would  not  defend  a  program  in  which  they  sincerely  believed." 

She  said  she  interviewed  three  physicians  on  the  teaching  staff  of  the  Univer- 
sity of  Texas  Medical  School  in  San  Antonio  who  expressed  "an  immense  sense 
of  outrage  toward  the  reactionary  philosophy  which  governs  medical  education  in 
Texas"  but  were  so  intimidated  that  they  would  not  even  point  out  sources  of 
public  record  to  document  their  complaints. 

Much  of  the  testimony  involved  a  controversy  over  plans  for  Health  Mainte- 
nance Organizations  in  Texas.  Under  the  HMO  concept,  groups  contract  with 
doctors  for  health  care  under  a  premium  system. 

Former  State  Sen.  Joe  Bernal  of  San  Antonio,  executive  director  of  the  Com- 
mission for  Mexican-American  Affairs,  said  he  had  worked  against  passage  of  a 
state  law  under  which  only  licensed  physicians  may  own  and  operate  HMOs — a 
position  of  Texas  organized  medicine  which  he  said  resulted  in  the  medical 
I)Olitical  arm  Tex-Pac,  contributing  $2,000  to  his  opponent  in  his  current  cam- 
paign to  return  to  the  insurance  lobby,  which  argues  legislature. 


Exhibit  3. — Documents  Concerning  the  Development  and  Operation  of  the  Bexar 
County  Medical  Foundation  and  its  HMO 

Bexak  County  Medical  Foundation, 

San  Antonio,  Tex. 
Dear  Doctor  :  We  thought  that  it  was  in  the  best  interest  of  all  the  doctors  of 
Bexar  County  to  become  familiar  with  the  facts  concerning  the  development  and 
operation  of  the  Bexar  County  Medical  Foundation.  We  are  sure  that  you  ai"e 
familiar  with  the  important  involvement  of  the  Government  in  the  maintenance 
and  operation  of  the  Medicare  and  ^Medicaid  programs  in  the  State  of  Texas. 
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However,  the  cost,  administration  and  operation  of  tliese  programs  have  not 
been  entirely  satisfactory  to  either  the  American  pnl>lic.  the  doctors  or  tlie  gov- 
ernment;  although  studies  to  modify,  change  or  eliminate  these  programs  have 
been  underway  for  some  time,  it  was  on  February  17th  when  President  Nixon 
stated  in  public  what  was  going  to  be  his  'liealth  strategy."  The  details  of  this 
new  "health  strategy"  can  be  read  in  the  booklet  published  by  the  U.S.  Printing 
Office,  but  the  basic  concepts  included  in  this  liooklet  are  as  follows  : 

1.  Everyone  should  have  good  medical  care  regardless  of  his  ability  to 
pay. 

2.  A  greater  emphasis  should  be  placed  in  preventing  disease  rather  than 
treating  it.  For  this  reason,  the  whole  program  was  conceived  as  a  Health 
Maintenance  Organization,  (H.M.O.)  which  will  give  great  emphasis  to 
preventive  medicine,  but  at  the  same  time  will  take  care  of  the  sick. 

3.  The  more  efficient  use  of  paramedical  personnel  could  very  well  lower 
the  costs  of  the  medical  care  today,  together  with  favoring  the  emphasis  of 
pi-eventive  medicine. 

4.  The  financing  of  these  health  organizations  will  be  on  the  basis  of  pre- 
paid health  services,  thus  establishing  a  wide  base  of  contributors  to  share 
the  expenses  of  the  relatively  few  who  become  sick. 

The  impact  of  these  ideas  have  been  felt  in  the  medical  profession  long  before 
they  were  made  public  by  President  Nixon.  We  should  mention  that  these  ideas, 
by  no  means,  are  strange  to  our  medical  profession,  moreover,  the  medical  pro- 
fession has  been  traditionally  the  one  profession  that  has  had  the  highest  regard 
for  the  health  of  the  public. 

When  President  Nixon  made  pultlic  these  concepts  he  did  not  specify  in  any 
way  which  was  going  to  lie  the  vehicle  or  vehicles  to  implement  these  concepts, 
deliberately  leaving  open  the  possibility  to  any  one  who  wanted  to  undertake  a 
program  with  those  principles  in  mind.  Obviously  these  principles  could  be 
carried  out  only  by  three  types  of  organizations. 

1.  The  Government 

2.  Private  enterprise  or  industry 

3.  The  doctors 

It  should  be  mentioned  that  representatives  of  all  three  organizations  have 
made  some  attempt  to  implement  or  organize  these  "Health  Maintenance  Orga- 
nizations." 

The  Bexar  County  Medical  Society  considered  that  the  inclusion  of  either  the 
Government  or  private  industry  in  an  undertaking  of  this  magnitude  will  indeed 
be  deleterious  to  the  principles  of  the  practice  of  medicine,  not  only  from  the 
economical  point  of  view,  but  from  the  decreasing  role  of  the  doctors  in  admin- 
istering and  controlling  their  own  destiny.  It  was  for  this  reason  that  the  Bexar 
County  Medical  Society  decided  that  the  most  logical,  most  appropriate  and  most 
efficient  vehicle  to  carry  out  ideas  which  the  Medical  Society  them.selves  have 
expressed  and  practiced  for  a  long  time  was  an  "all  doctor  organization"  and 
proceed  with  organization  of  the  Bexar  County  Medical  Foundation  which  is 
to  be  the  organization  that  will  make  possible  the  existence  of  a  Health  Mainte- 
nance Organization. 

It  shoidd  be  mentioned  that  v.hen  the  Medical  Society  took  such  a  step,  it  was 
not  without  a  precedent :  other  medical  societies  have  done  it  in  the  past  and 
they  have  been  rewarded  with  considerable  success :  furthermore,  with  consider- 
able well  being  on  the  part  of  patients  and  physicians.  The  Medical  Society  con- 
sidered, too,  that  should  other  organizations  besides  "all  doctors  organization" 
organize  such  programs,  the  principle  of  doctors  nnd  patients  relationship  will 
be  broken  and  the  principle  of  fee  for  service  considerably  endangered. 

We  would  like  to  ask  you  to  become  familiar  with  the  steps  that  we  have 
taken  in  order  to  preserve  our  dear  princiides.  Certainly,  this  is  the  main  purpose 
of  this  organization.  The  Bexar  County  Medical  Foundation  will  permit  carrying 
out  the  concepts  expressed  in  the  presidential  message,  and  at  the  same  time, 
keep  the  control  of  practice  of  medicine  where  it  belongs,  "among  the  doctors." 
Not  only  thnt.  but  it  will  permit  and  defend  the  freedom  of  choice  of  doctors  and 
patients  and  the  principle  of  "fee  for  service."  In  the  followina:  papers  you  will 
find  in  detail  the  information  about  the  Bexar  County  ^ledical  Foundation,  etc. 

Advisory  Colr^rITTEE  to  the  Board  of  Trustees 

OF  THE  Bexar  Coi'Nty  Medical  Foundation. 

Enclosures  (5). 
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Enclosure  1 
Bexar  County  Medical  Foundation 

I.  The  Foundation  Concept  Involves  : 

A.  The  Medical  Society  : 

1.  Controls  the  Foundation. 

2.  Elects  Foundation's  Board  of  Directors. 

B.  The  Foundation  for  Medical  Care :  A  pre-payment  plan  sponsored  and  con- 
trolled l>y  doctors  in  private  practive  through  the  County  Medical  Society.  1.  The 
Foundation  Board  of  Directors  : 

(«)  Standards — tlevelops  and  maintains  standards  for  coverage  and 
services. 

(ft)  Fees — negotiates  a  fair  schedule  of  maximum  allowances  for  pro- 
fessional service. 

(c)  Reticle — estahlishes  medical  review  system  for  all  claims  (1) 
Negotiates  with  insurer  for  : 

(«)   Medical  review  procedures 

(b)  Payment  for  review  system 

(c)  Acceptance  of  review  findings 

C.  The  Insurance  Company  : 

1.  Sells  and  negotiates  the  group  policy. 

2.  Collects  the  premiums. 

3.  Assumes  all  the  risks. 

4.  Pays  cost  of  claims  processing  and  review. 

D.  The  Patient : 

1.  Selects  doctor  of  his  own  choice. 

2.  Pays  premium  to  insurer  (employer,  union,  etc.) 

E.  The  Doctor : 

1.  Provides  professional  services  as  covered  by  Foundation-approved 
policy  charges  usual  fee  and  is  reimbursed  up  to  but  not  exceeding  maxi- 
mum established  by  Foundation. 

2.  Receives  payment  from  Foundation. 
IT.  What's  Involved  In  : 

A.  Claims  Processing? 

1.  Identification  of  patient. 

2.  Pricing  of  claim. 

3.  Identifying  contract  coverage. 

4.  Medical  review  by  Ci'iteria  of  Care  established  by  Foundation. 

.5.  Medical  review  by  individual  Foundation  review  physician  of  those 
claims  not  meeting  criteria  of  care. 

6.  Payment  of  claim  to  doctor  with  copy  of  payment  to  patient. 

B.  Medical  Review? 

1.  Panel  members  serve  1-2  hours  per  month. 

2.  Claim  is  priced  before  review. 

3.  Review  panel  passes  claim  for  payment.    . 

4.  Review  panel  requests  more  information. 

5.  Review  panel  requests  special  consultation. 

6.  Review  panel  refers  to  Major  Review  Committee. 

C.  If  Claim  Seems  : 

1.  To  require  a  policy  decision. 

2.  Doubtful  as  to  contract  coverage. 

3.  Suggest  over-usage  or  abuse. 

D.  It  Goes  To  Review  Committee  For  : 

1.  Further  inforamtion  from  doctor,  if  necessary. 

2.  Recommendation  of  appropriateness  of  services. 

3.  Recommendations  on  payment. 

4.  Recommendation  on  non-payment. 

III.  The  Foundation  For  ^Medical  Care  Is  : 

A.  An  answer  to  demand  for  sers'ice  coverage. 

B.  Competitive  with  closed-panel  plans. 

C.  A  voluntary  assiociation  limited  to  Medical  Society  and  Osteoi»athic 
Society   Members. 

IV.  The  Foundation  Is  Xot : 
A.  An  insurance  company. 
B    A  local  Blue  Shield. 
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C.  A  competitor  of  insurance  company  or  Blue  Sliield. 
V.  Tlie  Foundation : 

A.  Sets  standards  for  coverage  and  services. 

B.  Sets  maximum  fee  schedules  base  don  local  area  practice. 

C.  Reviews  and  processes  all  claims. 

D.  Pays  claims  directly  to  doctor. 
YI.  Tlie  Foundation  Plan  : 

A.  Benefits  the  Patient : 

1.  Freedom  of  choice — of  doctor — of  hospital    (insurance  will  pay  non- 
member  physician  on  indemnity  basis). 

2.  Protect  coverage — highest  professional  standards. 

3.  Stabilized  costs  under  pre-paid  premium. 

4.  The  most  and  best  care  for  the  premium  dollar. 

B.  Benefits  the  Doctor  : 

1.  Fair  fee  schedule  approved  by  Foundation  members. 

2.  Assured  payment — quick  "turn-around"  of  claims. 

3.  Competitive  with  closed-panel  plans. 

4.  Local  autonomy  in  health  care  planning. 

YII.  A  Foundation  For  Medical  Care  Is  A  Doorway  to  Innovation  And  A 
Pathway  To  Change. 

VIII.  Foundations  For  Medical  Care  Programs — Innovative  and/or  Experi- 
mental : 

A.  Care  of  migrant  workers. 

B.  Multiphasic  screening  of  urban  and  rural  poor. 

C.  Certified  hospital  admissions  program. 

D.  Repayment  of  Medicaid. 

IX.  Foundations  And  The  Future : 

A.  Prepayment  of  jNIedicare? 

B.  Medicredit 

C.  PRO? 

D.  PSRO? 

E.  HMO? 

F.  ? 

G.  ? 

H.  ? 


Enclosure  2 
Bexar  County  Medical  Foundation — The  Basic  Concept  of  an  H.M.O. 

Establishment  of  Health  Maintenance  Organizations  is  the  key  innovative 
feature  of  the  Administration's  national  health  program.  A  recently-issued 
White  Paper  on  Health  devotes  six  pages  to  an  argument  in  favor  of  the  concept. 

Here  is  a  condensed  version  of  the  Administration's  position,  using  the  White 
Paper's  language  throughout : 

Healtli  Maintenance  Organizations  (HMOs)  emphasize  prevention  and  early 
care ;  they  provide  incentive  for  holding  down  costs  and  for  increasing  the  pro- 
ductivity of  resources ;  they  offer  opportunities  for  improving  the  quality  of 
care ;  they  provide  a  means  for  improving  the  geographic  distribution  of  care ; 
and,  by  mobilizing  private  capital  and  managerial  talent,  they  reduce  the  need 
for  federal  fimds  and  direct  controls.  They  also  contain  shortcomings,  which 
will  be  described  later  on,  that  must  be  guarded  against. 

HMOs  are  organized  systems  of  health  care,  providing  comprehensive  serv- 
ices for  enrolled  members,  for  a  fixed,  prepaid  annual  fee.  No  matters  how  each 
HMO  may  choose  to  organize  itself  (and  there  are  various  models),  from  the 
consumer's  point  of  view  they  all  provide  a  mix  of  outpatient  and  hospital  serv- 
ices through  a  single  organization  and  a  single  payment  mechanism. 

Because  HMO  revenues  are  fixed,  their  incentives  are  to  keep  patients  well,  for 
they  benefit  from  patient  well-days,  not  sickness.  Their  entire  cost  stiiicture 
is  geared  to  preventing  illness  and,  failing  that,  to  promoting  prompt  recovery 
through  the  least  costly  services  consistent  with  maintaining  quality.  In  con- 
trast with  prevailing  cost-plus  insurance  plans,  the  HMO's  financial  invent- 
tives  encourage  the  least  utilization  of  high  cost  forms  of  care,  and  also  tend 
to  limit  unnecessary  procedures. 

HMOs  provide  settings  for  innovative  teaching  programs  (using  the  entire 
team  of  healtli  professionals  and  supporting  personnel),  as  well  as  for  con- 
tinuing education  programs  for  practitioners.  They  also  provide  a  setting  in 
which   new   technologies   and   management   tools   can   be   most   effectively    em- 
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ployed,  in  which  the  delegation  of  tasks  from  physicians  to  supporting  personnel 
is  encouraged,  and  in  which  close  and  constant  professional  review  of  perform- 
ance will  provide  quality  controls  among  colleagues. 

In  contrast  with  more  traditional  and  alternative  modes  of  care,  HMOs  show 
lower  utilization  rates  for  the  most  expensive  types  of  care  (measured  by  hos- 
pital days  in  particular)  ;  they  tend  to  reduce  the  consumer's  total  health-care 
outlay ;  and — the  ultimate  test — they  appear  to  deliver  services  of  high  quality. 
Available  research  studies  show  that  HMO  members  are  more  lils;ely  than 
other  population  groups  to  receive  such  preventive  measures  as  general  check- 
ups and  prenatal  care,  and  to  seek  care  within  one  day  of  the  onset  of  symptoms 
of  illness  or  injuries. 

These  studies  show  that  hospitalization  Is  significantly  reduced  in  HMOs, 
and  that  this  reduction  is  accomplished  by  prevention,  by  performing  more  pro- 
cedures in  the  doctor's  oflace  (minor  surgery,  for  example),  and  by  reducing 
unnecessary  procedures. 

Results  for  three  indicators — premature  birth  rates,  infant  mortality,  and 
elderly  mortality— suggest  that  HMOs  can  improve  chances  for  life  itself. 

The  shortcomings  of  HMOs  appear  to  be  these :  One  careful  study  found  that 
knowledge  about  HMOs  and  the  predisposition  to  choose  them  over  alternative 
systems  are  greater  among  older  persons  who  are  heads  of  large  families  in 
tiie  mid-range  of  income  groups.  In  other  words,  they  are  people  whom  one 
would  expect  to  make  the  most  sophisticated  choices.  This  suggests  that  ef- 
fective means  of  informing  consumers  should  precede  the  expansion  of  HMOs 
among  all  population  groups. 

More  significantly,  other  studies  have  found  that  some  individuals  perceive 
HMOs  as  impersonal,  inconvenient,  and  require  long  waiting  to  get  services. 
They  also  feel  that  there  is  a  "clinical"  or  even  a  "charity''  atmosphere  in  the 
health  care  facilities.  Most  of  these  perceptions  apply  to  alternative  forms  of 
care  as  well — but  not  all  of  them,  and  not  so  intensely.  In  short,  there  may  be 
attitudinal  barriers  to  the  rapid  expansion  of  HMOs,  which  will  require  a 
conscious  effort  to  reduce  or  eliminate. 

— Taken  from  A.  M.  News,  June  7, 1971. 

Enclosure  3 

Concepts  Relating  to  Foundations  for  Medical  Care 

MATS 

Medical  Administrative  Technology  Service  i 

Statement  of  Facts 

Foundations  for  Medical  Care  are  an  incorporated  body  under  sponsorship  of 
State  and/or  County  Medical  Societies.  The  specific  and  primary  purposes  for 
which  these  corporations  are  formed  is  to  promote,  develop,  and  encourage  the 
distribution  of  medical  services  by  members  to  the  people  of  an  area  served  and 
adjacent  areas  at  a  cost  reasonable  to  botli  patient  and  physician;  to  preserve 
unto  their  members,  the  medical  profession  at  large,  and  public,  freedom  of 
choice  of  both  physician  and  patient;  to  guard  and  preserve  the  physician-pa- 
tient relationship  and  its  innumerable  benefits;  to  protect  the  public  health;  to 
work  and  study  in  cooperation  with  the  insurance  industry  and  service  plans 
that  provide  for  periodic  freedom  of  selection  of  physician  and  the  guarantee  of 
the  physician-patient  relationship. 

Philosophical  Concepts 

MEDICAL  care  FOR  ALL,  REGARDLESS  OF  THE  ABILITY  TO  PAY 

This  concept  is  important  in  that  traditionally  it  represents  the  way  medicine 
is  practiced. 

Since  the  doctors  of  Foundation  areas  take  care  of  the  people  in  the  area,  the 
Foundation  is  a  means  to  implement  the  care  of  these  people. 

EQUATING  MEDICAL  CARE  TO  PREPAYMENT 

Although  the  Foundation's  interest  is  with  the  total  care  of  all  of  the  people 
in  its  area,  the  practical  place  to  start  has  been  with  group  insurance. 
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Methods  of  covering  persons  under  individual  policies  and  methods  of  study- 
ing the  covering  of  older  aged  persons  and  uninsured  has  been  and  will  continue 
to  be  studied. 

BROADER  COVERAGE  UNDER  PREPAYMENT  PROGRAMS 

By  broader  coverage,  it  is  meant  that  concerted  attempts  must  be  made  to 
prepay  medical  care  the  way  medicine  is  actually  practiced,  and  not  simply  to  en- 
dorse in-hospital  medical  and  surgery  programs. 

Medical  procedures  should  be  given  attention  in  prepayment  and  adequate 
out-patient  coverage  should  be  offered. 

SERVICE  CONCEPT 

The  service  concept  has  arisen  in  the  Foundation  principally  I)ecause  large  and 
small  consumer  groups  have  voiced  a  preference  for  service-type  prepayment 
programs,  the  consumer  groups  are  actually  prepaying  for  medical  service,  as 
a  whole,  rather  than  paying  toward  an  undetermined  level  of  medical  care 
cost. 

CERTAINTY  OF  COVERAGE 

As  an  adjunct  to  the  service  concept,  certainty  of  coverage  is  possible,  regard- 
less of  whether  the  procedures  are  covered  in  full,  or  whether  there  are  deduc- 
tibles and  whether  or  not  there  are  co-insurance  features. 

The  service  concept  demands  that  the  fees  are  known  and  adhered  to. 

ABUSE  CONTROL 

Practicing  medicine  is  a  privilege  but  with  this  privilege  comes  responsibility. 
This  responsibility  is  evidenced  by  the  establishment  of  audit  committees  within 
hospitals. 

Under  the  Foundation  concept,  there  is  an  area-wide  peer  review  committee 
established  for  both  in-patient  and  out-patient  medical  care. 

This  review  of  the  practice  of  medicine  can  best  be  carried  out  on  a  local 
level  by  medicine,  itself. 

FREE  CHOICE  OF  PREPAYMENT  PLAN  BY  CONSUMER  GROUPS 

Since  Foundations  are  interested  in  sponsoring  prepaid  medical  care  pro- 
grams, they  are  interested  in  sponsoring  all  such  programs  that  meet  the  Foun- 
dations' criteria. 

Thus  there  is  free  choice  of  contract  by  each  group,  as  well  as  encouragement 
to  various  service  progi-ams  to  meet  Foundation  criteria  and  receive  local  en- 
dorsement. 

Legal  Concepts 

medical  socien'y  controlled 

Foundations  must  voice  the  official  approval  of  the  Medical  Society  or  Asso- 
ciation. It  is,  therefore,  necessary  that  the  general  membership  of  the  Society  or 
Association  be  those  in  which  the  ultimate  control  of  the  Foundation  is  vested. 

SEPARATE  BOARDS 

Foundations  are  administered  by  a  Board  of  Trustees,  members  of  which  are 
nominated  and  elected  by  the  members  of  the  Foundations.  Most  boards  are 
composed  solely  of  participating  physicians  whereas  in  other  instances  board 
members  are  composed  of  community  representatives. 

Because  of  work  load,  special  talents  and  interest  of  individual  physicians,  the 
meml)ers  of  the  Board  of  Trustees  of  the  Foundation  for  Medical  Care  should 
not  necessarily  be  the  same  as  the  administrative  members  of  the  County  Medical 
Society. 

RIGHTS   OF   PARTICIPATING   PHYSICIAN    MEMBERS 

All  fee  schedules  must  be  approved  by  the  participating  physician  members. 

MEMBERSHIP    FOR   ONE    YEAR    ONLY 

Each  participating  physician  member  must  re-apply  each  year  for  membership. 
A  membership  committee  of  the  Foundation  reviews  each  application  and 
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makes  a  recommendation  to  the  Board  of  Trustees,  who  then  votes  on  each  appli- 
cation. A  two-thirds  majority  of  the  Board  is  necessary  for  election. 

fou>^dation's  legal  scope 

It  is  not  an  insurer,  or  liroker  or  solicitor. 

It  does  not  bargain.  It  sets  fee  levels  and  schedules  which  are  open  to  all.  It 
controls  its  members  due  performance  of  their  obligations  under  Foundation- 
sponsored  programs. 

Administrative  Concepts 

USE   OF   relative   VALUE    SCHEDULE 

If  any  work  is  to  be  done  with  insurance  companies  on  prepayment,  a  standard 
fee  schedule  format  is  desirable.  The  State  Medical  Association's  Relative  Value 
Study  should  be  that  format.  If  different  formats  were  used  in  different  areas, 
the  chaos  would  make  underwriting  of  Foundation  programs  unattractive  to 
the  insurance  industry. 

claims  review 

All  claims  are  reviewed  medically  by  a  physician  member  of  the  Foundation 
and  contractually  by  claims  personnel.  In  most  instances,  draft  authority  is 
secured  from  the  various  insurance  and  service  companies.  It  is  the  Foundation's 
belief  that  this  is  an  important  administrative  procedure  in  the  interest  of  local 
control  and  responsibility. 

"What  a  Foundation  Is  Not 

The  Foundation  is  not  a  union. 

Membership  in  Foundations  is  voluntary  and  does  not  affect  the  doctor's 
membership  in  the  Medical  Society  of  Association  or  his  right  to  practice  medi- 
cine. 

Fee  schedules  voted  by  Foundation  members  are  maximum  schedules.  The 
doctor  may  not  go  above  the  schedule  but  may  charge  anything  up  to  the 
maximum. 

The  Foundation  is  not  a  local  Blue  Shield  plan. 

Foundations  are  a  catalyst.  They  do  not  collect  premiums,  fund  monies  or 
assume  liabilities  for  payments  under  contracts  it  sponsors. 

Foundations  believe  in  freedom  of  contract  by  the  public. 

research  and  development 

Foundations  have  in  more  recent  times  experimentetl  with  various  new  con- 
cepts of  health  care  delivery,  concerning  themselves  with  bringing  health  care  to 
local  populations  and  migrant  farm  workers,  working  with  neighborhood  health 
centers,  developing  research  programs  through  Regional  ]\Iedical  Programs,  ex- 
perimenting with  better  ways  of  bringing  medical  care  to  those  covered  under 
Medicare  and  Medicaid. 

Foundations  are  not  a  panacea  for  all  of  medicine's  socio-economic  problems. 

The  Foundation  concept  is  merely  a  mechanism  through  which  local  thought 
and  action  is  based. 

Enclosure  4 

Bexar  County  Medical  Foundation, 

San  Antonio,  Tex. 
Board  of  Trustees 
three-year  term  : 

Norman  Jacobson,  M.D. 

Max  Morales.  Jr..  M.D.  (assistant  secretary  treasurer). 

F.  Nell  Nations.  M.D. 

Carlos  Pestana,  M.D. 

R.  Nevin  Rupp,  M.D.  (treasurer). 

TWO-YEAR   TERM  : 

Manuel  .1.  Otero,  M.D. 

.John  P.  Pfeiffer.  Jr.,  M.D. 

Mason  Reddix,  M.D.  (vice-president). 

Edwin  Sykes,  M.D. 

George  Thomson,  M.D. 
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ONE- YEAR   TERM  : 

Tj.  Richard  Garcia,  M.D.  (secretary). 
Juan  I.  Hernandez,  M.D. 
Reajran  Hiclcs,  M.D.  (president). 
Francis  E.  O'Neill,  M.D. 
Cliarles  W.  Robinson,  Jr.,  M.D. 


COMPARISON  OF  THE  ETHNIC  BREAKDOWN  OF  MEMBERSHIPS 
[In  percent] 


Bexar  County      Bexar  County 
Medical  Medical 

Society  Foundation 


15 

26 

1 

1 

84 

73 

Mexican-American 

Black 

Anglo __. 

Total _ _ _.. 100  100 

Bexar  County  Medical  Foundation 

ADVISORY  committee  TO  BOARD  OF  TRUSTEES 

Reagan  Hides,  M.D.,  Chairman,  2-G  Medical  Professional  Building,  San  Antonio, 

Tex.  78212,  22&-0324. 
Virgilio  Beato,  M.D.,  601  M  &  S  Tower,  San  Antonio,  Tex.  78205,  227-1267. 
Frank  Bryant,  M.D.,  600  N.  Hackberry,  San  Antonio,  Tex.  78202,  227-7317. 
Ralph  Forrester,  M.D.,  119  Wyndale,  San  Antonio,  Tex.  82097,  223-6361. 
Jose  Gamboa,  M.D.,  4006  Nogalitos,  San  Antonio,  Tex.  78211,  922-0175. 
Richard  L.  Garcia,  M.D.,  M  &  S  Tower— B112,  San  Aantonio,  Tex.  78205,  224-3039. 
Franklin  Garza,  M.D.,  315  N.  San  Saba,  San  Antonio,  Tex.  78207,  222-8862. 
Robert  Gossett,  M.D.,  304  M  &  S  Tower,  San  Antonio,  Tex.  78205,  225-2811. 
Juan  Hernandez,  M.D.,  324  M  &  S  Tower,  San  Antonio,  Tex.  8205,  224^881. 
Max  Johnson,  M.D.,  P.O.  Box  6737,  San  Antonio,  Tex.  78209,  828-0829. 
J.  F.  Marlowe,  M.D.,  815  M  &  S  Tower,  San  Antonio,  Tex.  78205,  224-5481. 
Max  Morales.  M.D.,  1600  Culebra  Road,  San  Antonio,  Tex.  78201,  735-6131. 
Irving  Ratner,  M.D.,  1628  Nix  Professional  Building,  San  Antonio,  Tex.  78205, 

227-0411. 
Richard  Riojas,  M.D.,  3306  W.  Roselawn,  San  Antonio,  Tex.  78226,  434-5551. 
John  M.  Smith,  M.D.,  110  El  Prado  Drive  West,  San  Antonio,  Tex.  78212,  824-6375. 
E.  T.  Standley,  M.D.,  IC  Medical  Professional  Building,  San  Antonio,  Tex.  78212, 

226-5103. 
A.   P.   Thaddeus,   M.D.,   Oak  Hills  Medical  Building,  7711  Louis  Pasteur,   San 

Antonio,  Tex.  78229.  696-2260. 
E.  T.  Ximenes,  M.D.,  318  North  Santa  Rosa,  San  Antonio,  Tex.  78207,  226-3743. 

Advisory  Committee  to  Board  of  Trustees 

Reagan  Hicks,  M.D.,  chairman ;  Virgilio  Beato,  Md. ;  Frank  Bryant,  M.D. ; 
Ralph  Forrester,  M.D. ;  Jose  Gamboa,  M.D. ;  L.  Richard  Garcia,  M.D. ;  Franklin 
Garza,  M.D. ;  Robert  Gossett,  M.D. ;  Juan  Hernandez,  M.D. ;  Max  Johnson,  M.D. ; 
J.  F.  Marlowe,  M.D. ;  Max  Morales,  M.D. ;  Irving  Ratner.  M.D. ;  Richard  Riojas, 
M.D. ;  John  M.  Smith,  Jr.,  M.D. ;  Eugene  T.  Standley,  M.D. ;  A.  P.  Thaddeus, 
M.D. ;  and  E.  T.  Ximenes,  M.D. 

Nominating  Committee  foe  Board  of  Trustees 

Allen  F.  Kingman,  Jr.,  M.D.,  chairman ;  L.  Richarr  Garcia,  M.D. ;  Frankie 
Nell  Nations,  M.D. ;  John  Pfeiffer,  M.D. ;  Franklin  Spann,  Md. ;  and  B.  T. 
Ximenes,  M.D. 

Enclosure  5 

Bexar  County  Medical  Foundation, 

San  Antonio,  Tex. 
The  Board  of  Trustee?  of  the  Bexar  County  Medical  Foundation  extends  to 
you  an  invitation  to  meet  with  them  on  Wednesday,  January  5,  1972,  at  7  :30 
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P.M.  ill  the  Bexar  County  Medical  Library  Building.  202  West  French  Place,  San 
Antonio,  Texas.  This  invitation  is  being  extended  to  all  legislators  representing 
the  San  Antonio  and  Bexar  County  citizenry  and  others  concerned  with  health 
care  services  in  this  region. 

The  Bexar  County  Medical  Foundation  was  organized  and  chartered  early 
in  1971  for  the  major  purposes  of  improving  the  quality  of  health  care  for  citi- 
zens in  the  region,  stabilizing  and  containing  the  rising  costs  of  health  care,  and 
to  develop  means  for  providing  comprehensive,  high  quality  health  care  services 
to  those  who  do  not  now  enjoy  such  rights  as  fellow  Americans.  While  we  are  yet 
in  the  formative  stage  of  development  of  programs  to  attain  our  goals  and  objec- 
tives we  have  made  considerable  progress  in  a  relatively  short  period. 

We  will  be  honored  to  have  this  opportunity  to  inform  you  of  our  goals  and 
progress  and  to  have  you  advise  us  as  to  how  we  may  improve  and  expedite 
attainment  of  our  goals. 

I  look  forward  to  hearing  from  you  very  soon.  Please  write  or  call  the  Foimda- 
tion  office  (512-734-7159)  to  let  us  know  if  January  5,  1972  is  convenient  for  you 
to  join  us  in  discussion  of  a  subject  which  is  of  mutual  concern. 
Respectfully, 

R.  Reagan  Hicks,  M.D., 
President,  Board  of  Trustees. 

Copies  sent  to :  Hon.  Lloyd  Benson,  Hon.  Joe  Bernal.  Hon.  Wayne  Connally, 
Hon.  A.  L.  Dramberger,  Hon.  Bill  Finck,  Hon.  O.  C.  Fisher,  Hon.  Guy  Floyd, 
Hon.  Henry  B.  Gonzalez.  Hon.  Jake  Johnson,  Hon.  Abraham  Kazen,  Hon.  Lou 
Kost.  Jr..  Hon.  Glenn  Kothmann.  Hon.  Frank  Lombardino,  Mr.  Philip  R. 
Overton.  Hon.  Paul  Silber,  Hon.  Wayland  Simmons,  Hon.  John  Tower,  Hon.  R. 
L.  Vale,  and  Hon.  Nelson  Wolff. 

Mr.  Charles  Becker,  Mr.  Frank  Bennack,  C.  David  Bird,  Frank  Bryant,  M.D.. 
Stan  Burnhan.  M.D.,  Mr.  Ed  Cheviot,  Richard  T.  Eastwood,  Mr.  David 
Ferguson,  L.  Richard  Garcia,  M.D.,  Mr.  Gilbert  Garza,  Hon  John  Gatti,  Robert 
F.  Gossett,  M.D.,  Mrs.  Carol  R.  Haberman.  Mr.  Gerald  Henckel,  Juan  I.  Her- 
nandez, M.D.,  R.  Reagan  Hicks,  M.D.,  Mr.  Ed  Hill,  Robert  Hilliard,  M.D.,  Mr. 
Charles  Kilpatrick.  and  Charles  R.  Leone.  Jr..  M.D. 

Charles  B.  McCall  M.D.,  Mr.  Robert  McDonald,  Mr.  Leo  Mendoza,  Jr.,  Max 
Morales.  M.D.,  Mr.  Pleas  Naylor,  Mr.  Al  Notzon,  Francis  E.  O'Xeill,  M.D..  Manuel 
J.  Otero,  M.D.,  Jaime  Pankowsky,  M.D.,  Mr.  John  Peace,  John  P.  Pfeiffer,  M.D., 
William  R.  Ross,  M.D..  R.  Nevin  Rupp,  M.D.,  Albert  E.  Sanders.  M.D.,  John  M. 
Smith.  Jr.,  M.D.,  Eugene  T.  Stanley,  M.D.,  and  Felix  M.  Trevino. 

Fred  W.  Bartner,  Mr.  Hal  Davis,  Mv.  Clifford  M.  Hunter,  Mr.  Wayne  Kearl, 
Mr.  Richard  Marcellan,  Mr.  Bill  Perry,  Mr.  Nathan  Safir,  Mr.  James  Shia- 
vone.  William  M.  Center,  M.D.,  S.  Perry  Post,  M.D.,  A.  O.  Severance,  M.D., 
George  Fleming.  M.D..  David  Garrett,  Warren  Harding,  Joseph  O'Brien, 
R.  N.  Read,  H.  J.  Rockstroh,  Bruce  Sorenson. 

Kenn  Braddy,  Jim  Feistner,  Jim  Hill,  Bill  Hinsch,  Fred  Holmsberg,  Jack 
Johns,  Allen  Perry,  and  Maitland  Rutledge. 


Unity  Council  Quits  Consumer  Advisory  Group 

The  Mexican- American  Unity  Council  Tuesday  announced  it  is  withdrawing  its 
representative  from  the  Bexar  County  Medical  Foimdation's  Consumer  Advisory 
Committee  because  of  the  failure  to  fund  health  care  for  the  poor  in  the 
foundation's  Health  Maintenance  Organization. 

In  a  letter  addressed  to  the  foundation's  executive  director,  Bernard  Rappaport, 
MAUC's  board  chairman,  Ignacio  A.  Perez,  said  the  action  was  a  result  "of  the 
foundation's  recent  statement  concerning  the  inability  of  the  foundation's  HMO 
design  to  reach  the  indigent." 

The  foimdation,  nearing  completion  of  a  one-year  feasibility  study  for  HMO, 
recently  reported  that  insurance  carriers  had  estimated  a  monthly  premium  of 
$50  or  $55  to  provide  the  health  services  described  in  the  HMO  proposal. 

Rappaport  explained  that  negotiations  are  underway  with  Medicare  and  Medi- 
caid officials  to  enroll  some  of  their  beneficiaries  in  the  HMO,  but  that  in  the 
absence  of  some  form  of  national  health  insurance  "there  is  no  way  to  cover  the 
premium  for  the  indigent  enroUee." 
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A  second-year  funding  application  for  the  foundation's  HMO  program  received 
subcommittee  approval  earlier  this  month  but  still  must  be  considered  by  the 
Alamo  Area  Council  of  Government's  executive  committee  before  being  forwarded 
to  the  Department  of  Health,  Education,  and  Welfare. 

The  Consumer  Advisory  Committee  was  required  by  HEW  to  "provide  input 
from  a  broad  cross-section  of  the  community." 

Perez,  in  his  letter,  which  Rappaport  had  not  yet  received  Tuesday,  added.  "We 
(MAUC)  will  recommend  to  other  agencies  and  organizations  that  other  alterna- 
tive maintenance  schemes  be  designed  so  as  to  better  serve  the  Mexican-American 
community." 

Rappaport  emphasized  that  the  lack  of  funds  for  indigents  "became  a  fact 
several  months  ago"  and  said  the  advisory  committee  had  resolved  "to  attempt 
to  discover  or  develop  funding  sources  to  include  indigents  in  the  HMO  proix)sal." 
He  also  said  HEW  officials  had  pointed  out  this  lack  of  funds  both  "in  their  eval- 
uation and  advice"  concerning  the  HMO  proposal. 


[From  San  Antonio  Light,  Aug.  31,  1972] 

health  maintenance  unit 

Bexab  Medical  Funds  Okayed 

With  approval  of  a  $122,340  funding  request,  the  Bexar  County  Medical 
Foundation  now  can  move  ahead  with  development  of  its  Health  Maintenance 
Organization. 

The  Department  of  Health,  Education,  and  W^elfare's  approval  of  the  grant 
was  confirmed  Thursday  by  the  foundation's  executive  director,  Bernard  Rappa- 
port, who  said  the  group  expects  to  have  the  HMO  fully  operative  by  next  July. 

"We  are  now  negotiating  with  insurance  com])anies  for  the  necessary  under- 
writing and  hope  to  have  the  participation  of  all  the  hospitals  and  nursing  homes 
in  the  ai*ea,"  he  explained. 

The  grant  is  being  matched  by  $10,275  in  local  funds  provided  by  the  founda- 
tion, the  Texas  Medical  Association  and  the  Bexar  County  Medical  Society. 

"The  services  we  hope  to  provide  are  far  more  liberal  than  most  existing  long- 
range  plans  and  include  coverage  of  psychiatric  treatment,  unlimited  visits  to  a 
doctor's  oflSce  and  partial  payment  of  prescriptions,"  Rappaport  said. 

The  new  health  insui-ance  package  is  expected  to  cost  about  $50  per  family. 
Under  the  program,  patients  could  choose  any  participating  physician,  and,  with 
the  passage  of  two  bills  in  Congress,  low  income  families  and  Medicare  patients 
would  be  able  to  participate  in  the  health  care  program,  Rappaport  said. 


[From  San  Antonio  News,  Aug.  31,  1972]  . 

Grant  Assures  Health  Agency's  Operation 

A  federal  grant  was  approved  Wednesday  for  the  Health  Maintenance  Orga- 
nization and  a  spokesman  for  the  Bexar  County  Medical  Foundation  said  the 
project  would  be  fully  operational  iby  next  summer.  The  grant  of  $122,-340  was 
made  by  the  U.S.  Department  of  Health,  Education  and  Welfare. 

Bernard  Rappaport  of  the  foundation  said  the  HMO  would  he  in  operation  by 
next  July. 

The  HEW  grant  will  have  $10,275  in  local  funds  added  to  it.  Local  funds  are 
being  provided  by  the  medical  society,  and  Texas  Medical  Association,  Rappa- 
port said. 

Services  expected  to  be  furnished  by  the  HMO,  said  Rappaport,  include  psy- 
chiatric treatment,  unlimited  visits  to  a  doctor's  office,  blood,  x-ray,  and  partial 
payment  of  all  prescriptions. 

In  addition,  he  noted,  at  east  three  hospitals  and  one  insurance  carrier  wish  to 
participate  in  the  plan. 

At  the  present  time,  estimated  cost  of  the  HMO  service  per  family  will  be 
about  $.50  a  month. 

Arrangements  have  been  made  for  Medicare  patients  to  participate,  but  Rappa- 
port explained  legislation  enabling  low  income  families  to  participate  "is  still 
pending  in  Congress." 
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[From  San  Antonio  Express,  Aug.  31,  1972] 
Medical    Grant   Approved 

The  Bexar  County  Medical  Foundation's  request  for  $122,340  in  federal 
funds  to  develop  its  Health  Maintenance  Organization  has  been  approved. 

Announcement  that  the  Department  of  Health,  Education  and  SVelfare  had 
approved  the  request  was  made  Wednesday  by  the  foundation's  executive  direc- 
tor, Bernard  Rappaport.  He  said  the  foundation  expects  to  have  its  organization 
fully  operational  by  next  July. 

Rappaport  conducted  a  one  year  feasibility  study  for  a  local  "pre-paid  com- 
prehensive health  plan"  under  a  $63,820  grant  received  last  year.  He  said  $20,000 
of  the  first  grant  were  returned  to  the  federal  agency. 

The  latest  grant  is  being  matched  with  $10,275  in  local  funds  provided  by  the 
foundation,  the  Texas  Medical  Association  and  the  Bexar  County  Medical  Society, 
according  to  Rappaport. 

He  said  the  services  anticipated  in  the  new  health  insurance  pacl^age  "are 
far  more  liberal  than  most  existing  long-range  plans  and  include  coverage  being 
extended  to  such  areas  as  psychiatric  treatment,  unlimited  visits  to  a  doctor's 
oflBce,  blood,  X-ray  and  partial  payment  of  all  prescriptions." 

He  also  noted  that  at  least  three  local  hospitals  and  one  insurance  carrier 
are  "anxious"  to  participate  in  the  plan  which  present  estimates  show  will 
cost  about  $50  i>er  month  per  family. 

'VMiile  arrangements  have  been  made  for  Medicare  patients  to  participate 
in  the  plan,  Rappaport  pointed  out  that  legislation  which  would  enable  par- 
ticipation by  low-income  families  "is  still  pending  in  Congress." 

Under  the  program,  the  patient  could  choose  any  participating  physician. 


[From  the  San  Antonio  Light,  May  7,  1972] 

Bexar     County     Medical     Foundation     Project 

health    maintenance    organization    needs    money,    time 

(By   Sharon  Watkins) 

The  Bexar  County  Medical  Foundation  this  week  will  ask  for  more  money 
and  more  time  to  get  its  proposed  Health  Maintenance  Organization  (HMO) 
underway. 

Already  nine  months  into  a  feasibility  study  of  the  comprehensive  health- 
care project,  foundation  representatives  now  are  asking  for  a  year's  con- 
tinuation grant  of  $172,000  to  further  develop  the  plan. 

'Project  director  Bernard  Rappaiwrt  and  foundation  president  Dr.  R.  Regan 
Hicks  will  fly  to  Dallas  Monday  to  review  their  new  application  with  oflScials 
from  the  Department  of  Health.  Education  and  Welfare. 

A  health  subcommittee  of  the  Alamo  Area  Council  of  Governments  gave 
its  approval  to  the  grant  request  last  week. 

One  of  three 

Of  the  110  HMO's  now  in  some  stage  of  development  across  the  U.S..  Bexar 
County's  is  one  of  only  three  being  undertaken  by  physicians  themselves. 
Some  260  doctors  are  already  members  of  the  foundation,  and  a  membership 
drive  planned  for  this  summer  has  a  goal  of  doubling  that  number. 

In  its  initial  exploration  (under  a  $62,000  study  grant),  the  foundation  has 
cleared  some  new  paths  through  the  unknown  HMO  terrain — a  field  that  many 
believe  to  be  the  "new  frontier"  of  health  care. 

It  has  also  run  into  some  dead  ends. 

The  foundation  in  its  second-year  application  details  real  progress  in  its  initial 
study,  but  also  faces  some  financial  facts  which  will  limit  the  more  idealistic 
phases  of  the  original  HMO  design. 

Indigent  plan 

For  instance,  the  foundation  reports  a  "reluctant  decision"  to  leave  out  of  its 
start-up  operations  for  indigent  and  medically  indigent  families  it  had  hoped 
to  include. 

The  reason,  of  course,  is  money. 

35-554 — 74 — pt.  3 24 
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National  health  insurance  has  not  yet  been  passed,  there  is  no  legal  machinery 
for  diverting  welfare  payments  into  the  HMO  pre-payment  scheme,  and  although 
the  HMO  staff  and  advisory  committees  are  still  working  on  possible  resources 
to  help  pay  the  indigents'  way,  one  has  yet  to  come  up  with  the  required  pot  of 
gold. 

However,  the  HEW  position  now  is  to  get  HMO  systems  operational  with 
self-paying  customers,  so  they  will  be  ready  to  absorb  the  flood  of  low-income 
subscribers  who  will  eventually  become  eligible.  National  health  insurance 
is  now  widely  seen  as  a  question  of  "when" — not  '"if." 

Insurance  woes 

Monetary  stumbling  blocks  have  also  been  thrown  up  by  the  insurance  carriers, 
who  are  skittish  about  underwriting  HMO  plans  without  actuarial  statistics 
on  which  to  figure  "risks." 

The  foundation  has  negotiated  for  months  with  Blue  Cross-Blue  Shield  and 
major  private  insurers  to  develop  a  benefits  package  and  a  marketing  plan. 

But  in  its  report  to  the  funding  agency,  the  foundation  says  it  has  realized 
it  can  expect  "no  further  significant  assistance"  from  health  insurance  under- 
writers. 

It  declares  its  intention  to  go  ahead  with  its  own  pre-paid  plan,  and  "it  is 
not  beyond  consideration  that  the  foundation  may  undertake  structuring  its 
own  organization  to  perform  its  marketing  and  management  functions." 

A  tentative  benefits  package  has  been  developed,  and  it  will  be  "costed"  and 
"actuarialized"  on  the  basis  of  a  standard-fee  schedule  which  has  now  been 
adopted  by  the  participating  physicians  (apparently  not  without  a  struggle.) 

lu  general,  the  estimated  "package"  of  medical  services  would  cost  a  family  of 
three  or  more  between  $45  and  $55  per  month — pre-paid  to  the  foundation  as 
premiums. 

Average  bill 

Foundation  officials  say  this  is  roughly  the  average  medical  bill  of  an  average 
family  today.  But  today's  $50  buys  far  less  service,  they  say,  than  will  be  included 
in  the  HNO  package.  They  also  point  out  that  most  enrollees  would  have  a 
portion  of  the  premiums  paid  by  their  employers,  as  with  standard  medical 
insurance  plans. 

As  now  projected,  the  benefits  would  include  120  to  150  days  of  full  hospi- 
talization, would  cover  all  emergency  care  in  or  out  of  the  hospital,  such  preven- 
tive services  as  physical  examinations  and  immunizations,  X-rays  and  lab  work, 
plus  nursing  home  and  psychiatric  care,  maternity  care,  dental  care  for  accidents 
and  a  portion  of  prescription  medicines. 

It  would  also  include  major  medical  coverage  for  catastrophic  illness  up 
to  $50,000. 

The  enrollee  would  have  a  choice  of  physicians  in  general  medicine  and  the 
specialties,  and  the  foundation  indicates  that  three  local  hospitals  are  now  in- 
terested in  participating. 

Target  date  to  begin  operation  is  "within  a  year,"  says  Rappaport.  The  bene- 
fits, he  believes,  will  be  "more  for  your  money"  in  health  care,  a  reduction  in 
over-use  of  hospital  facilities,  incentive  for  patients  to  see  their  doctors  earlier 
(because  it's  already  paid  for)  and  a  ready-made  system  to  deliver  equal  health 
care  to  the  indigent  once  funding  becomes  available. 


[From  San  Antonio  Express,  May  5,  1972] 
Health  Maintenance  Plan  Excludes  Poverty  Families 

(By  David  Shute) 

There  will  be  no  low-income  families  in  the  Bexar  County  Medical  Founda- 
tion's Health  Maintenance  Organization  when  it  is  set  to  go  into  operation,  it  was 
announced  at  a  meeting  Thursday  night. 

In  a  report  by  Bernard  Rappaport,  executive  secretary  of  the  medical  foim- 
dation,  it  was  explained  that  when  the  city  withdrew  its  application  for  an  HMO 
a  year  ago,  part  of  the  agreement  was  that  the  foundation  would  attempt  to  find 
a  way  of  providing  preventive  health  care  services  to  the  indigent  of  the  metro- 
politan area. 
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"There  is  no  way  of  including  the  indigent  in  any  such  program,"  Rappaport 
said,  as  he  outlined  the  proposed  HMO  for  the  coniuuinity  health  services  sub- 
committee of  the  Health  Coordinating  Committee  of  tlie  Alamo  Area  Council  of 
Governments. 

Rappaport  unveiled  what  was  described  as  a  "competitive"'  plan  that  would 
operate  similar  to  existing  pre-paid  medical  and  hospitalization  insurance  plans, 
with  provisions  "down  the  line"  for  including  indigents.  Rappaix)rt  said  the 
foundation  program  will  be  ready  for  packaging  and  "pre-marketiug"  to  employee 
groups  and  individuals  in  October. 

He  said  negotiations  are  luider  way  with  various  insurance  firms  to  carry  the 
plan,  which,  it  was  estimated,  might  cost  $50  a  month  for  a  family  of  three  or 
more  for  an  array  of  health  and  medical  services. 

"AVe  intend  to  set  up  a  program  for  marketing  to  those  who  can  pay  for  them- 
selves," Rappaport  said.  He  said  261  doctors  now  belong  to  the  foundation  and 
that  the  new  services  will  be  provided  to  enrollees  only  through  member  doctors 
who  would  contract  with  the  foundation  for  set  fees. 

He  said  the  services  anticipated  in  the  new  health  insurance  package  "are  far 
more  liberal  than  75  per  cent  of  existing  long-range  plans."  The  proposed  coverage 
extended  to  such  areas  as  psychiatric  treatment,  unlimited  calls  at  a  doctor's 
office,  blood,  X-ray  and  partial  payment  of  all  prescriptions. 

Rappaport  said  the  effort  to  include  low-income  families  in  the  HMO  was  predi- 
cated on  hopes  last  year  that  federal  funding  would  be  available  to  pay  the  cost 
of  enrolling  low-income  families  in  the  insurance  plan. 

"That  legislation  never  came  about,"  he  said. 

He  also  said  three  metropolitan  hospitals  have  agreed  to  participate  in  the 
plan  and  that  one  insurance  firm — Blue  Cross  and  Blue  Shield — has  been  con- 
tacted about  the  possibility  of  carrying  the  foundation's  plans. 

"They  are  anxious  to  do  this,  because  we  would  be  in  competition  with  them," 
Rappaport  said. 

In  acting  on  the  foundation's  request  for  $122,.340  in  federal  funds  for  the  sec- 
ond year  of  developing  the  program,  the  subcommittee  gave  favorable  review. 
That  would  be  matched  to  $10,275  in  local  funds. 

The  subcommittee  also  gave  favorable  review  to  a  second  year  funding  for  the 
Comprehensive  Health  Care  Model  being  operated  experimentally  by  the  Uni- 
versity of  Texas  Medical  School  at  San  Antonio.  That  program — the  center  of 
continued  controversy — is  seeking  $1.4  million  in  federal  funds  and  $73,377  in 
local  funds  for  its  second  operating  year  which  will  include  expansion  of  services 
to  the  Holy  Redeemer  Clinic  on  the  East  Side. 


[From  San  Antonio  News,  Jan.  6, 1972] 

Improved  Medicai,  Care  for  Indigent  in  Bexar  Urged 

T'nder  coverage  provided  l\v  the  proposed  Health  Maintenance  Organization, 
indigent  families  in  San  Antonio  would  be  able  for  the  first  time  to  obtain  private 
medical  care  in  the  doctor's  office,  a  local  medical  official  said  Wedne.sday  night. 

Siieaking  at  a  briefing  at  the  Bexar  County  Medical  Society  headquarters,  Dr. 
R.  Reagan  Hicks,  president  of  the  Bexar  County  Medical  Foundation's  board 
«»f  trustees,  said  the  HMO  would  upgrade  health  care  and  eliminate  the  present 
dual  sy.stem  of  private  and  clinical  medicine.  The  briefing  was  attended  by  city, 
county,  and  state  officials. 

In  response  to  a  remark  by  Hicks  that  the  foundation  would  provide  in- 
centives for  doctors  to  establish  practices  in  the  poorer  sections  of  the  city.  State 
Sen.  Joe  Bernal  said,  "I  didn't  know  there  was  that  kind  of  money  available  for 
HMOs." 

Hicks  replied  that  the  financial  assistance  for  such  moves  will  come  from  the 
foundation  itself,  in  the  form  of  loans,  and  not  from  the  foundation's  HMO. 

In  answer  to  a  Bernal  complaint  that  no  private  citizens  had  been  included  on 
the  HMO  advisory  committee,  Dr.  INIax  Morales  Jr.  assured  the  senator  that 
when  the  time  comes  that  such  individuals  could  provide  effective  input,  "I'll 
guarantee  they'll  be  on  there." 

Hicks  said  the  consumers  would  not  be  able  to  provide  meaningful  contri- 
butions to  the  committee  until  the  current  feasibility  study  has  been  established. 

Bernard  Rappaport,  who  is  conducting  the  feasibility  study,  predicted  it  will 
take  "three  to  five  years"  for  the  HMO  to  become  firmly  established.  He  said 
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premlimiiiary  negotiations  and  providers  of  healtli  services  already  are  under 
way. 


[From  San  Antonio  Express,  Jan.  6,  1972] 
Higher  Quality  of  Health  Care  Said  Possible  Through  HMO  Program 

(By  Bill  Graham) 

The  Health  jMaintenance  Organization  plan  being  considered  for  Bexar  County 
could  abolisli  the  present  dual  system  of  private  and  clinical  medicine  and  pro- 
vide a  higher  quality  of  health  care,  according  to  Dr.  R.  Reagan  Hicks,  president 
of  the  board  of  trustees  of  the  Bexar  County  Medical  Foundation. 

Dr.  Hicks,  speaking  at  a  Wetlnesday  night  briefing  in  the  Bexar  County 
Medical  Society  headquarters  for  city,  county  and  state  officials,  said  the 
foundation  will  provide  incentives  for  doctors  to  establish  practices  in  the 
"barrios  and  ghettos." 

State  Sen.  Joe  Bernal  questioned  the  possibility  saying,  "I  didn't  kaow  there 
was  that  kind  of  money  availalde  for  HMOs." 

Dr.  Hicks  replied  that  the  medical  foundation  and  not  the  foundation's  HMO 
will  be  the  agency  to  assist  doctors  by  granting  loans  for  buildings  and  equip- 
ment necesfe-ary  for  them  to  begin  practices  on  the  city's  East,  South  and  West 
sides. 

Bernal  criticized  the  foundation  for  not  establishing  a  consumer  advisory 
committee  when  the  HMO  planning  began  as  well  as  the  placing  of  Model  Cities 
Dir.  Roy  Montez  on  the  committee  being  formed.  "I  think  you  should  oi>en  up 
to  the  people  and  let  them  tell  you  what  their  needs  are,"  he  added. 

Dr.  Hicks  said  that  forming  the  foundation  and  establishing  the  current  fea.si- 
bility  study  were  things  that  had  to  be  accomplished  before  consumer  and  pro- 
vider advisory  committees  could  provide  meaningful  input. 

Dr.  Max  Morales  Jr.,  speaking  of  the  West  Side  consumers  of  health  services, 
told  Benial :  "I'll  guarantee  they'll  be  on  there  (the  advisory  committee)." 

Dr.  L.  Richard  Garcia,  foundation  secretary,  pointed  out  that  patients  will  be 
seen  in  offices  along  with  private  patients. 

Bernard  Rappaport,  who  is  conducting  a  feasibility  study,  predicted  "three  to 
five  years"  is  needed  for  the  HMO  to  become  solidly  established.  He  added  that 
preliminary  negotiations  with  insurance  underwriters  and  providers  of  health 
services  already  are  underway. 

Dr.  John  P.  Pfeiffer  Jr.  said  the  HMO  "will  provide  an  organization  to  deliver 
a  better  grade  of  health  care  than  is  being  delivered  today."  He  added  that  time 
and  money  are  the  two  key  elements,  "but  I  expect  that  before  November  the 
federal  government  is  going  to  provide  the  .sub.sidy  neces.sary"  to  enroll  indigent 
families  who  would  not  otherwise  be  able  to  gain  coverage  through  an  HMO, 
which  stresses  preventive  care  in  the  doctor's  office. 


[From  the  San  Antonio  Light,  Jan.  6,  1972] 
New  Health  Plax  Could  Greatly  Improve  City  Medical  Cabe 

(By  Barry  Browne) 

Development  of  a  San  Antonio  Health  Maintenance  Organization  (HMO) 
can  mean  "greatly  improved"  medical  care  for  the  citys'  residents. 

That  capsule  summary  came  Wednesday  night  as  spokesmen  for  the  Bexar 
County  Medical  Foundation — organization  chartered  to  provide  a  San  Antonio 
HMO — presented  a  progress  report  at  the  Bexar  County  Medical  Foundation — 
organization  chartered  to  provide  a  San  Antonio  HMO — presented  a  progress 
report  at  the  Bexar  County  Medical  Library. 

The  HMO,  according  to  spokesmen,  would  be  sponsored  by  the  foundation  and 
would  provide  two  basic  services — a  review  function  for  medical  services  pro- 
vided under  existing  insurance  policies,  and  pos.'^ible  implementation  of  improved 
health  care  services  through  insurance  programs  developed  in  cooperation  with' 
the  HMO-foundation  structure. 

Main  empha.sis  of  the  HMO  would  be  health  care  based  on  preventive  and  diag- 
nostic services. 
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Such  a  program,  say  backers,  would  eventually  reduce  the  cost  of  existing  in- 
surance premiums  and  improve  the  quality  of  health  care. 

The  HMO  program,  according  to  Bernard  Rappaport,  BCHF  executive  dii'ec- 
tor.  woukl  be  voluntary. 

"The  goal,"  he  said  Wednesday,  "would  be  for  all  interested  persons  in  Bexar 
County  to  participate." 

A  main  part  of  the  program,  said  Rappaport,  involves  care  for  the  "medically 
indigent"  in  Bexar  County. 

Defined  as  the  person  unable  to  pay  for  needed  health  care  .services,  tlie 
"medically  indigent"  patient  often  neglects  health  care  needs  or  receives  ouly 
"crisis  situation"  care. 

Rappaport  said  the  HMO  program — through  emphasis  on  "preventive  medi- 
cine," better  review  of  existing  insured  medical  services,  and  general  improve- 
ment in  the  health  care  delivery  structure — can  "greatly  aid"  the  medically 
indigent. 

Rappaport  said  care  of  the  medically  indigent  is  a  vital  part  of  the  program. 

He  said  that  several  census  tract  areas  on  the  city's  East  and  West  Sides,  in- 
cluding sections  of  the  Model  Cities  area,  would  be  involved  in  initial  HMO 
development  plans. 

Basic  question  involved  in  extending  the  HMO  concept  to  the  medically  in- 
digent— which  Rappaport  said  could  number  as  high  as  240,000  in  Bexar — is 
that  of  cost. 

Rappaport  and  Dr.  R.  Reagan  Hicks,  president  of  the  BCMF,  said  some  fed- 
eral funding  is  anticipated— the  initial  HMO  study  has  been  financed  in  part 
by  a  .$64,000  Department  of  Health,  Education  and  Welfare  grant — through 
supplemental  HEW  funding,  Model  Cities  money  and  other  federal  sources. 

The  Wednesday  meeting  attracted  a  variety  of  city  and  county  political  of- 
ficials, including  Mayor  Gatti,  State  Sen.  Joe  Bernal,  City  Council  member 
Ed  Hill,  and  State  Reps.  Guy  Floyd,  Paul  Silber  and  Tony  Dramberger. 

Bernal  suggested  that  residents  from  the  Model  Cities  area  be  included  in  the 
planning  phases  of  the  HMO  program. 

Members  of  the  board  of  the  BCMF  replied  that  residents'  views  and  opinions 
would  form,  an  "imp<5rtaut  segment"  of  the  actual  planning  for  the  program. 

Rappaport  said  the  program  would  be  implemented  over  the  next  three  to 
five  years. 

Key  to  the  program,  he  said,  was  the  fact  that  the  "preventive  medicine" 
aspects  of  the  program — in  which  the  insurance  i>olicy  coverage  includes  routine 
doctor  visits  and  other  "maintenance"  services — reduce  overall  medical  costs. 


[From  San  Antonio  Express-News,  Dec.  23,  1972] 
The  Poor  Child's  Medical  Care 

(By  Bill  Graham) 

Eaole  Pass. — Most  children  from  lower  income  families  here  had  never  been 
seen  by  a  doctor — until  last  summer. 

'But  since  last  July,  2,.500  Maverick  County  youngsters  have  received  a  complete 
physical. 

Behind  this  feat  is  a  move  by  the  American  Academy  of  Pediatrics.  The 
academy  has  established  a  child  care  clinic  here  and  in  two  other  semiremote 
areas.  It  also  is  planning  one  other  clinic. 

Goal  of  the  move  is  to  provide  preventive  medical  care  to  children  who 
otherwise  would  not  get  such  care. 

"I  think  it  is  wonderful,"  said  Mr.  Flizama  Rodriguez,  "we  sure  needed  a 
baby  .specialist  here." 

She  has  three  children  ranging  in  age  from  6  to  13. 

The  oldest,  Daniel,  had  never  been  to  a  doctor  before  this  year.  A  physical 
at  the  Maverick  County  Child  Health  Care  Center  revealed  he  had  a  hearing 
disability. 

We  would  have  never  known."  said  the  mother.  "She  said  they  considered 
taking  their  children  to  a  doctor  only  when  they  were  "very  ill." 

Even  then,  she  said,  "my  husband  would  have  to  borrow  money."  The  family's 
annual  income  is  about  $3,500  per  year. 
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"It  isn't  enough  to  pay  doctor  bills,"  she  said,  "but  it  is  too  much  for  us  to 
qualify  for  welfare  and  medicaid." 

The  Rodriguez  family  is  typical  of  the  families  being  serviced  by  the  new 
clinic.  Most  families,  however,  have  between  five  and  seven  children. 

iThe  clinic  is  one  of  four  prototypes  in  the  nation  established  by  the  academy. 

A  similar  clinic  is  operating  in  the  Ozarks  of  Missouri  and  in  Philadelphia's 
Germantown.  Still  another  is  in  the  planning  stages  in  Maine. 

"Our  job  was  to  find  a  semiremote  area  where  medical  care  was  scarce,"  said 
William  S.  Conkling.  He  is  president  of  the  Texas  Chapter  of  the  pediatric 
organization. 

Conkling,  of  Navasota,  recruited  two  San  Antonio  pediatricians  to  help  locate 
the  clinic.  They  were  William  B.  Brendel  and  Fernando  A.  Guerra. 

Brendel  said  the  committee  investigated  all  parts  of  the  state.  "The  unity 
of  the  entire  community  made  Eagle  Pass  the  best  choice,"  explained  Brendel. 

Dr.  Jose  R.  Toledo,  34,  is  the  clinic's  medical  director  and  still  the  only 
pediatrician  in  the  area. 

His  seemingly  fantastic  achievements  in  Maverick  County  have  been  accom- 
plislied  with  seven  helpers. 

They  include  a  registered  nurse,  a  vocational  nurse,  a  health  aide,  two  out- 
reach workers  and  two  receptionists. 

The  clinic  has  established  permanent  records  on  2,500  children.  Another  2,500 
children  are  expected  to  be  on  the  clinic  roll  by  the  end  of  the  first  year  of 
operation. 

Toledo  already  has  established  a  monthly  ear,  nose  and  throat  clinic.  A 
faculty  member  of  the  UT  Medical  School  at  San  Antonio  conducts  the  clinic. 

He  notes  that  private  physicians  also  can  refer  patients  to  the  monthly  clinic. 

Administration  of  the  Child  Health  Care  Center  is  handled  by  the  Bexar 
County  Medical  Foundation.  Brendel  and  Guerra  are  co-chairman  of  a  special 
advisory  committee  to  the  foundation. 

Bi-endel  predicts  the  Eagle  Pass  facility  "may  well  become  a  model  to  be  used 
in  the  entire  Southwest." 


Exhibit  4. — Prepared  Statement  of  Mr.  Stone 
Prepared  Statement  of  Sam  V.  Stone,  Jr.,  Attorney  at  Law,  Austin,  Tex. 

Mr.  Chairman  and  Members  of  the  Committee,  my  prepared  statement  and 
testimony  today  relate  to  the  Texas  Medical  Practice  Act,  the  prohibition  of 
the  corporate  practice  of  medicine  as  set  forth  in  that  Act,  and  the  provisions  of 
Article  4509a,  V.C.S.,  authorizing  the  creation  of  a  non-profit  corporation  to 
deliver  health  care  as  an  exception  to  the  general  prohibition  of  the  corporate 
practice  of  medicine. 

This  Committee  has  received  testimony  previously  from  Representative  Mickey 
Leland  of  the  Texas  Legislature,  former  Senator  Joe  Bernal  of  San  Antonio, 
;Mr.  ^Michael  Mendelson  and  Miss  Jackee  Cox  concerning  their  interpretation  of 
the  Texas  Medical  Practice  Act  and  my  activities  with  the  Texas  State  Board 
of  Medical  Examiners. 

At  the  outset,  let  me  explain  my  position  and  duties  with  the  Texas  State 
Board  of  Medical  Examiners.  Miss  Cox  inaccurately  stated  to  this  Committee 
that  there  was  "reason  to  question  the  legality  of  my  attorney-client  relation- 
ship with  the  Board,  citing  a  provision  of  the  appropriations  bill.  The  fact  is 
that  my  retention  as  attorney  for  the  Board  is  authorized  by  statute,  audited  and 
certified  by  the  State  Auditor's  ofl3ce  as  to  its  properity,  and  acknowledged  by 
the  Attorney  General  of  Texas  with  whose  office  I  work  closely  in  performing  my 
duties  for  the  Board.  This  is  but  one  of  Miss  Cox's  misleading  statements. 

My  duties  include  overseeing  and  evaluation  of  investigations  made  following 
complaints  to  the  Board  alleging  violations  of  Article  4505  by  licensed  doctors. 
At  formal  meetings  I  present  to  the  Board  the  complaints  and  evidence  to  sub- 
stantiate allegations  of  illegal  acts.  These  hearings,  where  the  respondent  doctor 
is  in  almost  all  cases  represented  by  counsel,  last  from  2  hours  to  2  days.  I  also 
serve  as  house  counsel  to  the  Board  on  legal  matters  presented,  but  I  do  not 
participate  in  discussions  of  Board  policy  or  action  with  regard  to  the  com- 
plaints presented.  I  serve  as  co-counsel  with  the  appointed  Assistant  Attorney 
General  when  a  respondent  physician  appeals  Board  action  to  the  District  Court. 

In  other  words,  my  relationship  with  the  Board  is  that  of  a  retained  attorney 
representing  a  client. 
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This  Committee  lias  received  extensive  testimony  ©u  May  15,  1974,  relating 
to  the  prohibition  of  the  corporate  practice  which  has  no  doubt  left  the  Committee 
with  some  distorted  and  inaccurate  views  of  the  current  state  of  the  law  in 
Texas.  Permit  me  to  briefly  quote  some  of  the  statements  previously  made  to 
this  Committee. 

Ex-Senator  Bernal  stated :  "Article  4509a  of  the  Texas  Medical  Practice  Act 
now  provides  that  any  health  maintenance  organization  must  have  only  licensed 
physicians  on  their  boards." 

This  is  an  incorrect  statement  of  the  law.  As  I  shall  discuss,  there  is  no  prohibi- 
tion of  a  lay  group  entering  into  an  independent  contractual  relationship  with 
individual  doctors,  with  professional  associations,  partnerships  (such  as  is  done 
in  the  Kaiser  Plans)   or  with  non-profit  4509a  corporations. 

Again,  Mr.  Bernal  stated  :  "Competition  in  other  health  delivery  systems  would 
seem  to  me  to  be  good  for  the  market.  The  medical  lobbyists  in  Texas,  however, 
give  the  impression  that  the  only  way  is  the  fee  for  service  way." 

Again,  this  is  an  incorrect  statement  or  conclusion  which  does  not  reflect  the 
ofiicial  position  of  the  Texas  Medical  Association,  as  I  shall  mention  later. 

Miss  Cox  stated :  "Texas  organized  medicine  claims  that  under  the  provisions 
of  the  Texas  Medical  Practice  Act,  only  licensed  physicians  may  own  and  operate 
health  maintenance  organizations  and  they  further  claim  that  all  HMO's  are 
subject  to  regulation  by  the  State  Board  of  Medical  Examiners." 

Miss  Cox  would  have  this  Committee  believe  that  the  Texas  State  Board  of 
Medical  Examiners  desires  to  exercise  complete  control  over  the  development 
of  HMO's  and  this  is  inaccurate. 

If  I  may  be  permitted  a  personal  statement  at  this  point,  I  would  inform  the 
Committee  that  on  two  occasions  in  March,  1974,  Miss  Cox  representing  herself 
as  an  employee  of  the  Juarez-Lincoln  Migrant  Information  Clearing  House,  an 
organization  which  is  funded  by  the  Department  of  Labor,  interviewed  me  for 
21/^  hours.  Prior  to  that  time  and  afterwards  she  spent  several  days  in  the  oflSce 
of  the  State  Board,  had  total  access  to  all  relevant  records,  and  received  the 
complete  cooperation  of  all  Board  employees.  During  my  interview  with  Miss  Cox, 
we  discussed  specifically  the  provisions  of  Article  4505,  and  the  prohibited  activi- 
ties for  which  a  physician  may  lose  his  license.  I  pointed  out  to  Miss  Cox  that 
there  was  no  prohibition  under  the  Act  of  a  prepaid  capitation  payment  health 
care  delivery  system  and  that  indeed  the  Kaiser-Permanente  Foundation  had 
made  a  study  in  Texas  on  the  feasibility  of  establishing  a  Kaiser-Permanente 
Health  Plan  in  the  state.  Miss  Cox  and  I  discussed  the  fact  that  the  prohibition 
of  the  coiiDorate  practice  of  medicine  would  not  preclude  the  establishment  of  a 
Kaiser  Plan  or  one  organized  as  Kaiser  currently  operates,  since  the  professional 
medical  component  of  the  Kai.ser  Plan  is  an  unincorporated  association  of  several 
hundred  doctors.  We  also  discussed  the  case  in  the  Federal  Court  filed  by  the 
San  Antonio  Community  Health  Maintenance  Association  seeking  to  overturn  on 
constitutional  grounds  the  Texas  Medical  Practice  Act  and  Non-Profit  Corpora- 
tion Act.  In  statements  to  me.  Miss  Cox  recognized  the  fact  that  the  plaintilfs 
in  the  lawsuit  had  precipitated  an  unnecessary  constitutional  question  since  the 
non-profit  coriX)rate  structure  was  not  required  and  an  imincorporated  associa- 
tion of  physicians  could  contract  with  any  group  they  might  chose  as  independent 
contractors  to  provide  medical  care  on  either  a  fee  for  service  or  prepaid  capita- 
tion basis.  It  is  alarming  to  me  as  a  taxpayer  that  after  many  days  I'esearch  at 
government  expense  Miss  Cox  reached  so  many  unfounded  conclusions  which 
she  then  presented  to  this  Committee  as  facts. 

Another  example  of  incorrect  or  misleading  information  presented  to  this 
Committee  is  the  statement  made  by  Mr.  Michael  Mendelson  in  describing  the 
effect  of  Article  4509a :  "The  practical  effect  of  such  restrictive  legislation  is  to 
preclude  laymen  providing  to  themselves  and  their  families  health  and  medical 
care  that  the  political  medicine  men  want  a  fee  for  service  for." 

Again,  an  erroneous  and  untrue  conclusion. 

What  then  is  the  status  of  the  practice  of  medicine  by  a  corporation  in  the 
State  of  Texas  ? 

In  19.39,  the  Legislature  amended  Article  4505  to  include  seven  additional 
grounds  for  refusal  to  license  an  applicant  or  revocation  of  the  existing  license 
of  a  physician.  Included  in  the  7  new  provisions  was  the  prohibition  against 
"permitting  or  allowing,  another  to  use  his  license,  or  certificate  to  practice 
medicine  in  this  state". 

This  provision,  which  is  subpart  12.  Article  4505,  Vernon's  Civil  Statutes, 
has  been  interpreted  to  provide  that  when  a  corporation  employs  a  licensed 
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physician  to  treat  patients  and  itself  receives  the  fee,  tlie  corporation  is  unlaw- 
fully engaged  in  the  pi-actice  of  medicine.  Tlie  licensed  physician  so  employed  is 
violating  the  provisions  of  the  Texas  Medical  Practice  Act  and  is  subject  to  having 
his  license  to  practice  medicine  in  Texas  cancelled,  revoked  or  suspended  by  the 
Texas  Htnte  Board  of  Medical  Examiners.  Rocket,  M.D.  vs.  State  Board  of  Medi- 
cal Examiners,  287  S.W.  2d.  190  (Tex.  Civ.  App.  1956  n.r.e.)  ;  Watt  vs.  State 
Board  of  Medical  Examiners,  303  S.W.  2d.  884  (Tex.  Civ.  App.  1957  err.  ref.) 
certiorari  denied  356  U.S.  912.  78  S.Ct.  669,  2  L.Ed.  2d.  578;  and  Texas  Attorney 
General's  Opinion  WW-278,  I  have  a  copy  of  Opinion  No.  WW-278  issued  by 
the  Attorney  General  of  Texas  on  October  16,  1957,  which  I  would  request  be 
inserted  into  the  record  of  this  hearing. 

This  Texas  prohibition  of  corporate  practice  is  not  unusual  or  unique  since 
Texas  is  one  of  some  22  states  which  presently  have  such  a  prohibition.  In  the 
same  manner,  Texas  and  many  other  states  also  prohibit  the  coiiX)rate  practice 
of  law. 

Thus  far,  every  court  which  has  had  before  it  the  question  of  validity  or  the 
constitutionality  of  the  prohibition  of  the  corporate  practice  for  medicine  has  held 
that  such  a  prohibition  is  the  valid  exercise  of  the  police  power  of  the  state. 
The  Court  in  its  opinion  in  Garcia,  et  al.,  vs.  The  State  Board  of  Medical  Exam- 
iners, et  al.,  358  Fed.  Supp.  1016  (1973)  in  which  the  plaintilTs  included  the  San 
Antonio  Community  Health  Maintenance  Association,  organized  by  Ex-Senator 
Joe  Bernal  and  represented  by  Mr.  Michael  Mendelson,  held  : 

"The  police  power  of  the  State  of  Texas  includes  the  power  to  enact  com- 
prehensive, detailed  and  rigid  regulations  for  the  practice  of  medicine,  sur- 
gery and  dentistry.  (Citing  cases)  There  is  no  right  to  practice  medicine 
wliich  is  not  subordinate  to  the  police  power." 

The  Court  in  the  Garcia  case  further  stated  : 

"The  Texas  statutes  are  clear.  They  preserve  the  vital  important  doctor- 
patient  relationship  and  prevent  the  indirect  practice  of  medicine  by  a  cor- 
poration when  the  directors  or  trustees  of  such  are  not  physicians  licensed 
by  the  Texas  State  Board  of  Medical  Examiners." 

The  Court  further  discusses  the  reason  for  the  legislatively  enacted  prohibi- 
tion of  the  corporate  practice  of  medicine  in  the  following  terms  : 

"Defendants  contend,  and  this  Court  agrees,  that  the  Texas  Legislature  is 
the  only  proper  form  for  plaintiffs  to  seek  relief  for  their  alleged  plight.  In 
those  states  that  permit  lay  people  to  associate  for  the  purpose  of  rendering 
liealth  care  services,  such  has  been  done  with  the  blessings  of  the  legisla- 
tures of  those  states,  not  by  judicial  edict. 

"The  plaintiffs  imply  that  the  Texas  Medical  Practice  Act  promulgates  an 
elitest,  Tinreasonably  restrictive  and  self-perpetuating  monopoly  by  the  medi- 
cal profession  to  the  detriment  of  the  economically  disadvantaged.  While  it 
is  no  doubt  true  that  this  nation  faces  a  grave  shortage  of  doctors,  is  the 
panacea  to  be  found  in  the  formation  of  non-profit  laymen  corporations?  I 
think  not.  It  appears  to  the  Court  that  not  only  is  sucli  a  corporation  fraught 
with  practical  and  ethical  considerations,  but  may  well  represent  a  back- 
ward step  in  the  legislative  protections  it  has  taken  so  long  to  achieve.  With- 
out licensed,  professional  doctors  on  the  boards  of  directors,  who  and  what 
critria  govern  the  selection  of  medical  and  paramedical  staff  members?  To 
whom  does  the  doctor  owe  his  first  duty — the  patient  or  corporation?  Who 
is  to  preserve  the  confidential  nature  of  the  doctor-patient  relationship? 
What  is  to  prevent  or  who  is  to  control  a  private  corporation  from  engaging 
in  mass  media  advertising  in  the  exaggerated  fashion  so  familiar  to  every 
American?  Who  is  to  dictate  the  medical  and  administrative  procedures  to 
be  followed?  Where  do  budget  considerations  end  and  patient  care  begin?" 

These  are  the  considerations  which  faced  the  Texas  Legislature  in  1971.  when 
that  body  enacted  Article  4509a  to  allow  certain  types  of  corporations  to  deliver 
health  care  subject  to  the  provisions  of  the  Medical  Practice  Act.  As  one  who 
testified  in  favor  of  what  became  codified  as  Article  4509a,  I  know  what  repre- 
sentations were  made  to  the  Legislature  and  I  am  aware  of  the  statements  made 
to  then  Senator  Bernal. 

Article  4509a  provides  that  the  Board  shall  certify  to  the  Secretary  of  State 
applications  for  non-profit  corporate  charters  if  (1)  the  organizers  and  directors 
are  currently  licensed  physicians  ;  (2)  the  purpose  as  stated  in  the  charter  is  one 
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or  more  of  the  piniwses  set  out  in  4509a;  and  (3)  the  directors  and  organizers 
are  "actively  engaged  in  the  practice  of  medicine." 

The  determination  of  currently  licensed  physicans  is  easily  made  and  a  decision 
as  to  the  applicability  of  the  purpose  clause  is  usually  judged  by  the  Secretary  of 
State's  attorney,  but  the  Board  had  no  legislative  guidance  as  to  what  "actively 
engaged  in  the  practice  of  medicine"  meant. 

In  order  for  there  to  be  expeditious  certification  back  to  the  Secretary  of  State 
without  having  to  delay  for  one  of  the  4  or  5  annual  Board  meetings,  the  Board 
adopted  guidelines  for  administrative  determination  of  "active  practice  of 
medicine." 

Under  the  guidelines,  the  Board's  Secretary  could  certify  the  charter  applica- 
tion if  the  directors  had  been  licensed  for  5  years  and  were  currently  engaged 
in  medical  practice  for  an  average  of  40  hours  per  week.  This  so-calletl  "-j  year- 
40  hour"  rule  was  not  intended  to  serve  as  a  basis  for  refusal  of  certification, 
but  merely  as  a  mechanism  for  administrative  processing  of  applications  for 
certification. 

In  fact  16  applications  have  been  presented  to  the  Board  for  certification  and 
only  one  has  been  rejected,  that  being  the  one  presented  by  Ex-Senator  Bernal 
on  behalf  of  the  San  Antonio  Community  Health  Maintenance  Association  which 
had  no  licensed  doctors  as  either  organizers  or  directors.  Obviously,  the  Board 
could  not  certify  this  charter  application  under  the  provisioins  of  4509a. 

It  is  my  understanding  that  at  least  6  of  these  non-profit  corporations  now  in 
operation  plan  to  develop  some  type  of  prepaid  comprehensive  medical  care 
program  while  others  vary  in  their  activities  from  operation  of  the  emergency 
room  and  medical  education  program  at  Brackenridge  Hospital  in  Austin  by 
the  Central  Texas  Medical  Foundation,  to  the  development  of  family  planning 
services  by  the  Planned  Parenthood  Physicians  of  Northeast  Texas,  Inc.,  with 
headquarters  in  Dallas.  The  activities  of  the  other  approved  corporations  vary 
widely  within  the  spectrum  of  medical  services  and  professional  care. 

Several  erroneous  statements  were  made  to  this  Committee  to  the  effect  that 
the  Texas  Medical  Association  opposes  HMO"s  and  insists  on  fee  for  service  pay- 
ment under  all  circumstances. 

The  House  of  Delegates  of  the  Association  has  adopted  by  resolution  an  official 
position  on  HMO's  and  I  have  a  copy  of  this  resolution  and  request  that  it  be 
included  in  the  record  of  this  hearing.  I  will  quote  from  only  a  portion  of  that 
resolution  in  the  interest  of  time.  The  first  two  resolves  read  : 

"RcfiOlved,  That  the  Texas  Medical  Association  reiterates  its  endorsement 
and  support  of  multiple  approaches  of  health  care  delivery  which  offer  the 
broadest  freedom  of  choice  and  the  greatest  opportunity  for  new  innovations  and 
be  it  further 

"Resolved,  That  the  Texas  Medical  Association  endorses,  as  one  method,  a 
prepaid  health  care  delivery  system  (sometimes  referred  to  as  an  HMO)  that 
has  the  capacity  to  protect  the  doctor-patient  relationship  ;" 

I  commend  the  full  resolution  to  you  for  your  study.  It  should  be  abundantly 
clear  that  previous  testimony  relating  to  the  position  of  the  Texas  Medical 
Association  with  regard  to  health  maintenance  organizations  and  prepayment 
mechanisms  was  inaccurate. 

The  one  great  hurdle  to  the  development  of  HMO's  in  Texas  is  not  the  Texas 
Medical  Practice  Act,  the  Texas  Medical  Association  or  any  of  the  other  groups 
which  were  so  verbally  abused  befoi-e  this  Committee  on  May  15.  Rather,  the 
Chairman  of  the  State  Board  of  Insurance  has  promulgated  guidelines  which 
hold  the  prepayment  for  medical  care  on  a  capitation  basis  or  the  collection  of 
payments  from  subscribers  to  an  HMO  constitute  the  transaction  of  the  )>usiness 
of  insurance  and  that,  consequently,  all  prepaid  group  programs  fall  under  the 
jurisdiction  of  the  Insurance  Commissioner  and  the  review  and  approval  by  that 
agency  for  all  so-called  HMO  plans  is  required. 

This  question  is  presently  before  the  Attorney  General  of  Texas  for  an  official 
opinion.  If  the  Attorney  General  rules  that  the  Insurance  Code  is  applicable, 
then  a  new  set  of  obstacles  will  have  to  be  overcome  by  fledgling  HMO's,  such 
as  the  percentage  of  assets  which  may  be  devoted  to  organizational  exiJenses,  the 
setting  of  rates,  and  the  marketing  of  the  prepaid  group  practice  plan. 

The  majority  rule  of  those  states  which  have  reviewed  this  question  is  that  an 
H^MO  is  engaged  in  the  furnishing  of  services  and  not  in  the  selling  of  insurance. 
Attorney    Generals'     Opinions    in    Wisconsin,     Kansas,    Minnesota,     Montana, 
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Tennessee  and  Wyoming  indicate  that  tlie  services  provided  by  an  HMO  are  not 
insurance.  Hopefully,  this  will  be  the  opinion  of  the  Texas  Attorney  General. 

In  summary,  the  Texas  Medical  Practice  Act  cannot  be  characterized  as  a  re- 
strictive state  law  prohibiting  the  development  of  HMO's  modeled  after  Kaiser 
Health  Plan,  the  Harvard  Plan,  the  Columbia  Maryland  Plan  and  many  others 
as  I  understand  those  plans  to  be  organized. 

It  is  ironic  that  the  litigation,  the  attempted  character  assassinations,  the 
acrimonious  statements,  and  the  misinformation  engendered  in  part  by  the  wit- 
nesses who  appeared  before  this  Committee  on  May  15,  were  unnecessary  and 
should  have  been  avoided. 

Neither  the  TMA  nor  the  Board  of  Medical  Examinei-s  oppose  HMO's.  The 
Texas  Medical  Practice  Act  does  not  prohibit  HMO's.  The  TMA  has  taken  a 
strong  position  against  the  obstructive  practice  of  imix»sing  restrictive  insurance 
law  principles  in  the  regulation  of  HMO's. 

In  summary,  your  previous  witnesses  have  tried  to  make  a  political  football 
out  of  health  care  deliveiT,  and  for  reasons  known  only  to  them. 

Attachments  (2). 

Attachment  1 

The  Attorney  General  of  Texas, 

Austin,  Tex.,  October  16, 1957. 

Re  Corporation  practice  in  medicine. 

Dr.  M.  H.  Cbabb,  M.D., 

kiecr-etary,  Texas  State  Board  of  Medical  Examiners, 

Fort  Worth,  Tex. 

Dear  Dr.  Crabb  :  You  have  requested  an  opinion  on  the  following  questions  : 
"1.  Is  a  physician  subject  to  having  bis  license  forfeited  under  Article  450.j, 
Section  12,  if  he  accepts  employment  by  a  corporation  on  a  salary  or  commission 
basis,  and  the  corporation  charges  for  the  services  that  he  performs? 

"2.  In  a  situation  such  as  is  described  above,  would  the  corporation  be  con- 
sidered as  being  engaged  in  the  unlawful  practice  of  medicine?" 

These  questions  have  arisen  by  virtue  of  a  letter  received  by  your  office  from  an 
individual  licensed  to  practice  medicine  in  this  State,  in  which  he  states  : 

'"I  would  specifically  like  to  know  if  there  is  a  Texas  law  under  which  a 
doctor  forfeits  his  license  if  he  is  employed,  either  on  a  salary  or  commis- 
sion, by  an  accredited  hospital  in  which  the  hospital  collects  the  fees  for  the 
personal  services  of  this  physician." 
Subdivision  12  of  Article  4505,  Vernon's  Civil  Statutes,  prohibits  the  "permit- 
ting or  allowing  another  to  use  his  license  or  certificate  to  practice  medicine  in 
this  State  for  the  purpose  of  treating  or  offering  to  treat  sick,  injured  or  afflicted 
human  beings",  and  sucii  conduct  is  made  a  ground  for  the  suspension  and  revoca- 
tion or  cancellation  of  his  license  to  practice  medicine  by  the  provisions  of  Article 
4506,  Vernon's  Civil  Statutes. 

In  construing  these  provisions,  it  was  held  in  F.W.B.  Rockett,  M.D.  vs.  State 
Board  of  Medical  Examiners,  287  S.W.  2d  190  (Tex.  Civ.  App.,  1956,  n.r.e.)  : 

".  .  .  By  the  pleadings  of  appellant,  his  testimony,  and  the  stipulations  of 
the  pai'ties,  it  was  conclusively  established  that :  Appellant  was  employed  by 
Thomas  Clinic  for  a  salary  of  ^.500  per  month  and  he  received  no  fees ;  the 
Clinic  was  owned  by  Ralph  C.  Thomas,  who  was  not  a  medical  doctor  and 
no  medical  doctor  owned  any  interest  in  the  clinic ;  appellant  performed 
medical  services  for  the  clinic  and  the  fees  for  such  services  were  collected 
by  the  clinic.  Such  conduct  on  the  part  of  appellant  was  in  effect  'permitting, 
or  allowing,  another  to  use  his  license  or  certificate  to  practice  medicine  in  this 
State,  for  the  purpose  of  treating,  or  offering  to  treat,  sick,  injured,  or  afflicted 
human  beings',  which  conduct  is  prohibited  by  the  provisions  of  Section  12  of 
Art.  450.5,  Vernon's  Ann.  Civ.  Stats.,  and  is  made  a  ground  for  the  forfeiture 
of  a  license  to  practice  medicine  by  the  provisions  of  Art.  4506,  Vernon's 
Ann.  Civ.  Stats.  See  Section  5,  Art.  4.505." 

In  Kee  vs.  Baher, Tex. ,  303  S.W.  2d  376,  the  Supreme  Court  of  Texas 

had  before  it  the  validity  of  a  corporate  practice  rule  adopted  by  the  Board  of 
Examiners  in  Optometry,  which  rule  states  "that  an  optometrist  who  practices 
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optometry  on  the  premises  of  a  merchantile  establishment  should  observe  certain 
specilied  conditions  regarding  the  separation  of  his  practice  from  the  business 
operations  of  the  mercantile  establishment,  and  that  proof  of  noncompliance  with 
any  of  these  conditions  with  be  considered  prima  facie  evidence  that  the 
optometrist  has  placed  his  license  at  the  disposal  or  in  the  service  of  an  un- 
licensed person  in  violation  of  Article  4563  ( i ) ". 

.Subdivision  (i)  of  Article  4563,  Vernon's  Civil  Statutes,  referred  to  in  the  cor- 
porate practice  rule  above  quoted,  provides  : 

"  •{!)  That  said  licensee  lends,  leases,  rents  or  in  any  manner  places  his 
license  at  the  disposal  or  in  the  service  of  any  person  not  licensed  to  prac- 
tice optometry  in  this  State.'  " 
In  sustaining  the  corporate  pi'actice  rule,  it  was  held  : 

"The  third  rule  attacked — 'the  corporate  practice  rule' — has  for  its  stated 
purpose  among  other  things  the  safeguarding  of  the  optometrist-patient  rela- 
tionship and  the  effective  implementation  of  the  Legislature's  prohibition 
against  placing  an  optometrist's  license  'in  the  service  or  at  the  disposal  of 
unlicensed  persons.  .  .  .' 

"The  rule  does  not  say  that  an  optometrist  cannot  lease  office  space  from 
a  business  or  mercantile  'establishment',  but  seeks  to  control  relationships  be- 
tween the  optometrist  and  his  lessor  to  the  extent  that  confusion  on  the  part 
of  the  public  will  not  arise  and  the  optometrist^patient  relationships  will  not 
be  endangered.  This  end  is  sought  to  be  accomplished  by  means  of  a  presump- 
tion which  an  optometrist  may  rebut  if  despite  his  violation  of  the  rule,  he 
can  show  that  he  has  not  placed  his  license  'at  the  disposal  or  in  the  service 
of  any  person  not  licensed  to  practice  optometry.'  Cf.  Rockett  v.  Texas  State 
Board  of  Medical  Examiners,  Tex.  Civ.  App.,  287  S.W.  2d  190,  wr.  ref.  n.r.e. 

In  United  States  vs.  American  Medical  Association,  110  F.  2d  703,  714  (D.C. 
Cir.  1040,  cert,  den.)  relied  on  by  the  Court  in  F.W.B.  Rockett  vs.  State  Board 
of  Medical  Examiners,  supra,  it  was  held  : 

"The  practice  of  medicine  in  the  District  of  Columbia  is  subject  to  licens- 
ing and  regulation  and,  we  think,  may  not  lawfully  be  subjected  'to  com- 
mercialization or  exploitation'.  As  was  well  said  in  People  v.  United  Medical 
Service,  362  111.  442,  200  N.E.  157,  163,  103  A.L.R.  1229,  the  practice  of 
medicine  requires  something  more  than  the  financial  ability  to  hire  com- 
petent iJersons  to  do  the  actual  work.  And  so  it  has  been  held  under  varying 
conditions,  speaking  generally,  that  where  a  corporation  operates  a  clinic 
or  hospital,  employs  licensed  physicians  and  surgeons  to  treat  patients,  and 
itself  receives  the  fee,  the  corporation  is  unlawfully  engaged  in  the  practice 
of  medicine.  This  is  true  because  it  has  been  universally  held  that  a  corpora- 
tion as  such  lacks  the  qualifications  necessary  for  a  license,  and  ivithout  a 
license,  its  activities  become  illegal.  It  has  also  been  said  that  the  recognized 
in  the  law,  would  be  destroyed  by  such  an  arrangement."  (Emphasis  ours). 
In  view  of  the  foregoing,  you  are  advised  that  whenever  a  corporation  employs 
a  licensed  physician  to  treat  patients  and  itself  receives  the  fee,  the  corporation 
is  unlawfully  engaged  in  the  practice  of  medicine  and  the  licensed  physician  so 
employed  is  violating  the  provisions  of  Subdivision  12,  of  Article  4505,  Vernon's 
Civil  Statutes,  and  is  subject  to  having  his  license  to  practice  medicine  in  this 
State  canceled,  revoked,  or  suspended  by  the  Texas   State  Board  of  Medical 
Examiners. 

SUMMARY 

When  a  corporation  employs  a  licensed  physician  to  treat  patients  and  itself 
receives  the  fee,  the  corporation  is  unlawfully  engaged  in  the  practice  of  medicine 
and  the  licensed  pihysician  so  employed  is  violating  the  provisions  of  Subdivision 
12,  of  Article  4505,  Vernon's  Civil  Statutes,  and  is  subject  to  having  his  license 
to  practice  medicine  in  this  State  canceled,  revoked,  or  suspended  by  the  Texas 
State  Board  of  Medical  Examiners. 
Your  very  truly, 

Will  Wllson, 
Attorney  General  of  Texas. 
By  John  Reeves, 

Assistant. 
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Attachment  2 

Texas  Medical  Association, 

Austin,  Tex. 
Resolution  on  Prepaid  Health  Care  Delivery  Systems 

Whereas,  the  Texas  Medical  Association  strongly  endorses  and  supports  diverse 
methods  of  health  care  delivery  ;  and 

Whereas,  the  Texas  Medical  Association  advocates  a  system  of  health  care 
\Yhich  embraces  various  forms  of  liealth  care  delivery  ;  and 

Whereas,  the  TMA  believes  most  profoundly  that  a  system  of  health  care, 
featuring  multiple  methods  of  delivery,  offers  the  broadest'freedom  of  choice  and 
best  opportunity  for  continual  innovations  and  fur  improvements  in  the  health 
status  of  the  Texas  citizens  ;  and 

Whereas,  within  such  system,  TMA  believes  that  there  very  well  may  be  a 
strong  role  for  a  prepaid  health  care  delivery  system.  (The  TMA  uses  the'words 
may  be  because  it  does  not  know  yet.  There  just  is  no  conclusive  evidence  at  this 
time  as  the  concept  of  prepaid  health  care  delivery  systems  has  not  yet  been 
adequately  tested)  :  and 

Whereas,  while  TMA  supports  and  encourages  further  study  and  experimenta- 
tion with  prepaid  health  care  delivery  systems,  it  cannot  in  the  light  of  the  lack 
of  knowledge  support  an  open  ended  conmiitment  on  the  subject  and  ignore  long- 
standing safeguards  for  the  patient ;  and 

Whereas,  there  are  certain  long-standing  principles  of  medical  ethics  and 
common  law  and  statutory  law  which  should  not  be  ignored  or  abrogated ;  ( See 
attachment  with  reference  to  medical  ethics  and  corporate  practice  of  medicine)  ; 
and 

Whereas,  in  every  sort  of  health  care  system  there  are  three  main  sources 
at  work,  (1)  there  is  a  desire  for  broad  access  to  the  system,  a  desire  that 
evei-j-one  who  needs  medical  care  can  get  it,  (2)  there  is  a  desire  to  keep  the  cost 
down,  to  have  workable  controls  and  (3)  there  is  a  desire  for  a  high  quality  of 
care,  highly  trained  professionals  renderin^g  service  with  sophisticated  technology 
available  to  them.  It  is  well  known  that  these  three  forces  must  remain  in  balance 
lest  the  patient  suffer  ;  and 

Whereas,  the  TMA  feels  that  it  has  a  responsibility  to  give  public  expression 
to  convictions  as  to  what  may  be  constructively  acliieved  by  law  or  legislation,  to 
what  may  be  adversely  affected  by  legislation,  and  to  wh'at  is  not  amenable  to 
legislation  or  good  medical  practice,  patient  care  or  in  the  best  interest  of  the 
medical  consumers ;  and 

Whereas,  TMA  is  mindful  of  the  above  pitfalls  and  tempered  with  the  TMA's 
support  of  diverse  methods  of  health  care  delivery  ;  therefore  be  it 

Resoli^cd,  That  the  Texas  Medical  Association  reiterates  its  endorsement  and 
support  of  multiple  approaches  of  health  care  delivery  which  offer  the  broadest 
freedom  of  choice  and  the  greatest  opportunity  for  new  innovations  for  continued 
further  improvement  of  health  care  for  the  people  of  Texas ;  and  be  it  further 

Rrftolvrd,  That  the  Texas  Medical  Association  endorses,  as  one  method,  a  pre- 
paid health  care  delivery  system  (sometimes  referred  to  as  an  HMO)  that  has 
the  capacity  to  protect  the  doctor-patient  relationship:  and  be  it  further 

Resolved,  That  the  TMA  go  on  record  as  supporting  among  other  forms  a  pre- 
paid health  care  delivery  system,  which  :  follows  the  principles  of  medical  ethics  ; 
prohibits  the  corporate  practice  of  medicine :  places  absolute  control  of  the  prac- 
tice of  medicine  in  the  hands  of  an  individual,  group  or  nonprofit  corporation 
authorized  under  the  law  with  all  the  members  holding  a  license  to  practice  medi- 
cine in  Texas ;  is  in  compliance  with  all  provisions  of  the  present  Medical  Prac- 
tice Act,  with  appropriate  regulatory  controls  to  safeguard  the  patient,  doctor 
and  participating  entities  ;  and  be  it  further 

Resolved.  That  the  Legal  Counsel  be  authorized  to  prepare  proposed  legislation 
for  subsequent  approval  by  the  Council  on  Medical  Legislation  and  the  House 
of  Delegates  of  the  TMA  ;  and  be  it  further 

Resolved,  That  is  is  recognized  that  organizing  and  financing  comprehensive 
health  care  for  the  indigent  and  medically  indigent  is  another  problem ;  and  be 
it  further 

Resolved.  That  for  the  TMA  to  favor  prepaid  group  health  care  to  the  ex- 
clusion of  all  otlier  systems,  i-uch  as  fee-for-service.  and  hail  it  as  the  solution 
to  all  medical  problems  would  bo  intellectually  dishonest  and  of  such  dishonesty 
the  Texas  Medical  Association  tlces  not  intend  to  he  a  party. 
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This  Resolution  was  duly  adopted  by  the  House  of  Delegates  of  the  Texas 
Medical  Association  at  its  meeting  in  Austin,  Texas,  November  4,  11)73. 


Exhibit  5. — Prepared  Statement  of  Dr.  Smith 

Prepared  Statement  of  John  M.  Smith,  Jk..  M.D.,  Chairman,  Board  of 
Trustees,  Texas  Medical  Association 

It  is  my  pleasure  to  present  the  following  information  representing  the  medical 
profession  of  the  State  of  Texas  and  Bexar  County  to  this  Committee. 

The  Texas  Medical  Association  is  composed  of  the  physicians  of  medicine  of 
the  State  of  Texas  organized  with  the  following  purpose  : 

"The  purpose  of  this  Association  shall  be  to  federate  and  bring  into  one  com- 
pact organization  the  entire  professional  licensed  to  practice  medicine  and  survey 
in  the  State  of  Texas  and  to  unite  with  similar  associations  of  other  States  to 
form  the  American  Medical  Association ;  to  extend  medical  knowledge  and  ad- 
vance medical  science ;  to  elevate  the  standard  of  medical  education,  and  to  secure 
the  enactment  and  enforcement  of  just  medical  laws;  to  promote  friendly  inter- 
course among  physicians ;  to  guard  and  foster  the  material  interests  of  its  mem- 
bers, and  to  protect  them  against  imposition ;  and  to  enlighten  and  direct  public 
opinion  in  regard  to  the  great  problems  of  medicine  in  Texas  so  that  the  profes- 
sion shall  become  more  capable  and  honorable  within  itself  and  more  useful  to  the 
public,  in  the  prevention  and  cure  of  disease,  and  in  prolonging  and  adding 
comfort  to  life.  The  Association  shall  have  the  right  and  the  authority  through 
its  proper  agencies,  when  acting  only  in  its  protection,  to  regulate  fair  dealing 
among  the  members  of  the  Association,  to  maintain  and  advance  the  standards 
of  medical  practice,  and  to  enact  Bylaws  regulating  such  matters". 

To  this  end,  this  organization  is  proud  of  its  activities,  and  among  other  things, 
the  following : 

(1)  Publishing  of  a  scientific  journal,  namely,  TEXAS  MEDICINE,  which  is 
now  distributed  to  more  than  12,800  members  of  the  As.sociation  and  its  sub- 
scribers. 

(2)  Operation  of  the  Memorial  Library  for  over  the  past  50  years,  which  honors 
more  than  2,800  requests  per  year  at  no  charge  to  our  members. 

(3)  Conduct  an  Annual  Scientific  Session  which,  this  past  year,  attracted 
more  than  5,221  participants. 

(4)  Promote  and  are  active  in  continuing  education  programs  for  our  physi- 
cians. 

(5)  Publish  and  disseminate  scientific  and  educational  materials  to  our 
membership. 

(6)  Conduct  scientifically  oriented  programs  for  the  promotion  of  better 
health  for  the  citizens  of  the  State  of  Texas. 

(7)  Sponsor  programs  in  advancements  in  the  practice  of  medicine. 

(8)  Continuing  education  at  local  levels. 

(9)  Provide  administrative  offices  for  a  number  of  our  specialty  societies  in 
order  to  enhance  the  dissemination  of  scientific  information  to  physicians. 

(10)  Disseminate  medical  and  health  information  to  the  public. 

(11)  Administer  loan  funds  to  assist  young  men  and  women  in  the  study  of 
medicine,  dentistry  and  allied  professions. 

(12)  Opei-ate  a  Placement  Office  to  assist  communities  in  obtaining  services 
of  physicians,  as  well  as  assisting  pro.spective  members  in  securing  desirable 
locations  to  practice  medicine  within  our  State. 

(13)  Cooperate  with  the  Coordinating  Board  on  higher  education.  Regional 
Medical  Programs,  Boards  of  Regents  of  the  various  colleges  in  providing  them 
with  information  on  Medical  Manpower  needs  in  the  State  of  Texas. 

Further  and  more  elaborate  explanations  of  each  of  these  programs  is  attached 
to  this  testimony  for  your  condition. 

The  House  of  Delegates  of  the  Texas  Medical  Association,  within  the  past  2 
years,  representing  the  12,000  physicians  of  the  State  of  Texas  has  adopted 
a  policy  statement  that  it  is  our  purpose  "to  provide  the  best  medical  care  possible 
for  all  Texans.  The  Association  continually  should  strive  to  foster  and  encourage 
those  programs  and  activities  which  will  enable  physicians  to  render  the  highest 
quality  of  medical  care  possible  to  their  patients.  This  can  be  accomplished  by 
extending  medical  knowledge,  by  advancing  medical  science  and  by  providing 
opportunities  and  infoi-mation  related  to  continuing  medical  education". 
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We  are  proud  of  our  record  of  having  actively  participated  in  doubling  the 
number  of  medical  educational  facilities  in  this  State  within  the  past  12  years, 
and  that  each  one  of  our  medical  schools  which  now  include  6,  are  moving  to 
the  end  that  by  1980,  each  will  have  an  entering  class  of  200  individuals  and  that 
in  the  decade  between  1980  and  1990,  we  should  educate  in  our  State,  the  equiva- 
lent number  of  physicians  that  are  practicing  in  the  State  today. 

One  of  the  new  schools  is  the  University  of  Texas  Medical  School  at  San 
Antonio,  located  in  my  hometown,  for  which  I  claim  to  have  had  some  part  in  its 
creation;  the  seventh  class  entered  on  Thursday,  June  27,  1974.  This  entering 
class  was  chosen  from  2,318  applicants  and  has  the  largest  ethnic  minority 
representation  of  any  of  the  classes.  There  are  a  total  of  122  students  in  this 
class  which  includes  19  Mexican-Americans,  11  Negroes  and  3  Orientals.  Twenty- 
seven  of  the  class  are  women.  A  total  of  115  of  the  122  come  from  the  State  of 
Texas.  This  school  alnog  with  2  others  which  have  been  created,  and  all  of  which 
will  move  to  the  entering  class  of  200  by  1980  are  a  portion  of  medicine's  desire 
to  see  that  an  adequate  number  of  places  are  available  in  our  State  for  Texas 
men  and  women  to  study  their  desired  profession. 

Until  recent  years,  Texas  was  dependent  upon  other  States  to  educate  50% 
of  those  licensed  in  our  State  each  year.  In  1967,  when  I  was  President  of  the 
Bexar  County  Medical  Society,  40%  of  those  accepted  to  membership  in  that 
given  year  were  educated  outside  the  United  States  of  America,  and  those  in  the 
State,  as  whole,  in  the  same  year  20%  were  educated  outside  the  United  States 
of  America.  The  Bexar  County  Medical  Society  now  consists  of  a  total  member- 
ship of  1,153,  of  which  71  are  military. 

(1)  AMA-ERF. — Function:  To  promote  and  supervise  local  participation  in 
that  of  the  State  Association.  Emphasis  on  activities  can  be  seen  by  reviewing 
a  partial  list  of  the  committees  and  their  functions. 

(1)  AMA-ERF. — Function:  To  provide  and  supervise  local  participation  in 
the  American  Medical  Association's  Education  and  Research  Foundation  program 
and  to  assist  the  Woman's  Auxiliary  to  the  Bexar  County  Medical  Society  to 
maintain  their  outstanding  endeavors  for  AMA-ERF. 

(2)  Area  Health  Planning.'— Function :  To  represent  the  Bexar  County  Medi- 
cal Society  in  correlating  the  planning  of  the  health  facilities  and  health  services 
of  Bexar  County. 

(3)  Athletic  Injuries. — Function:  To  promote  adequate  supervision  and  pro- 
tective measures  in  the  various  schools  for  their  athletes ;  to  correlate  the  activi- 
ties of  the  various  team  physicians  in  the  County ;  and  to  advise  various  schools 
regarding  team  physician  appointment  when  requested. 

(4)  Blood  Bank. — Function:  To  advise  the  San  Antonio  Blood  Bank  on  local 
administrative  matters,  to  make  nominations  for  the  medical  director  of  San 
Antonio  Blood  Bank,  and  for  a  San  Antonio  member  of  the  Board  of  Trustees 
of  the  Southwest  Blood  Bank,  Inc.,  and  to  insure  continuation  of  the  basic  con- 
cept of  "establishing  minimum  standards  for  approval  and  urging  adoption  of 
such  standards". 

(5)  Community  Medical  Service  and  PiiJAic  Health. — Function:  To  represent 
the  Bexar  County  Medical  Society  and  assist  with  health  problems  in  the  com- 
munity involving' lay  organizations  and  the  laity;  to  advise  neighborhood  clinics 
in  their  operation  and  assist  in  recruiting  physicians  for  volunteer  work  in  such 
clinics ;  to  investigate  various  health  agencies  seeking  approval  by  the  Medical 
Society,  and  to  encourage  physician  participation  in  medical  and  paramedical 
organizations  of  Bexar  County.  The  Chairman  shall  maintain  close  communica- 
tion with  the  Health  and  Medical  Facilities  Committee  of  the  Society  to  insure 
physician  membership  on  boards  of  lay  organizations.  A  sub-committee  of  the 
board  appointees  or  electees  may  be  formed  under  the  direction  of  the  Community 
Medical  Service  Committee. 

(6)  Disaster  Medical  Care. — Function  :  To  coordinate  the  efforts  of  physicians 
with  other  organized  agencies  devoted  to  the  preparation  and  execution  of  plans 
for  action  in  the  event  of  catastrophe,  utilizing  military  consultants  with  repre- 
sentation on  the  committee  from  several  hospitals,  realizing  that  disaster  care 
will  require  multiple  facilities,  probably  based  on  the  existing  private  and  com- 
munity hospitals. 

(7)  Family  Planning. — Function:  To  educate  Society  members  with  the  aims 
and  methods  of  family  planning  as  desired ;  to  recruit  members  for  voluntary 
work  in  local  family  planning  clinics  ;  to  establish  clinics  in  local  hospitals  and  to 
provide  suitable  publicity  for  this  work  and  its  desirability. 
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(8)  Geriatrics. — Function:  To  correlate  information  on  the  problems  of  ger- 
iatrics and  the  social  and  political  problems  of  the  elderly  citizens,  to  review 
accrediation  of  nursing  homes  in  Bexar  Ceunty  and  to  supervise  the  medical 
aspects  of  nursing  home  facilities  and  convalescent  care. 

(9)  Health  Careers. — Function:  To  inform,  educate,  and  recruit  medical  and 
paramedical  students  through  health  career  panels,  health  fairs,  awards  for  out- 
standing exhibits  at  the  Science  Fair,  summer  work  bureaus  for  the  hospitals  and 
laboratories  and  to  assist  the  Public  Relations  Committee  through  its  Speak- 
ers' Bureau  in  furnishing  knowledgeable  speakers  for  high  schools,  clubs,  and 
counseling  session  on  medical  careers. 

(10)  Maternal  Mortality. — Function:  To  study  and  record  information  on  all 
maternal  deaths  of  patients  dying  while  pregnant  or  within  90  days  of  the  termi- 
nation of  pregnancy  in  Bexar  County. 

(11)  Medical  Assistants  Liaison. — Function:  To  assist  the  medical  assistants 
organization  in  developing  and  executing  their  educational  program,  to  act  as 
liaison  between  medical  assistants  and  physicians,  and  to  advise  the  various 
school  districts  when  requested,  in  strengthening  the  health  occupation  teaching 
program. 

(12)  Medical-Legal  Liaison. — Function:  To  promote  better  understanding  be- 
tween the  medical  and  legal  professions  to  develop  an  inter-professional  code  of 
ethics ;  and  to  reconcile  the  differences  between  the  professions,  should  they 
arise. 

(13)  Medical-Military  Liaison. — Function  :  To  promote  and  foster  friendly  and 
professional  relationships  between  physicians  of  Bexar  County  and  military  phy- 
sician personnel,  including  entertainment  of  medical  officers  of  allied  countries 
stationed  at  local  military  establishments  and  to  increase  the  participation  of 
military  physicians  in  the  Bexar  Medical  Society. 

(14)  Medical  School  and  Medical  Education. — Function:  To  encourage  and 
promote  close  liaison  and  cooperation  between  the  Society  and  the  Dean  and 
faculty  of  the  Medical  School,  and  between  allied  educational  and  research 
facilities  of  Bexar  County,  and  to  assist  the  Medical  Student  body  to  organize 
and  maintain  a  chapter  of  the  Student  AMA  and  medical  fraternities. 

(15)  Medicine  and  Religion.- — Function:  To  bring  together  physicians  and 
clergymen  of  all  faiths  for  the  study  and  discussion  of  mutual  problems  and 
concern  for  the  study  and  discussion  of  mutual  problems  and  concern  for  the 
total  patient. 

(16)  Mental  Health  and  Mental  Retardation. — Function:  To  consider  and 
make  recommendations  on  problems  arising  in  the  fields  of  mental  health  and 
mental  retardation. 

(17)  Nurses  Liaison. — Function:  To  assist  in  recruitment  of  students  of  the 
various  nursing  schools,  to  aid  nurses  to  broaden  their  professional  activities 
through  refresher  courses  and  conference  and  to  promote  better  understanding 
between  the  nursing  and  medical  professions  to  the  end  that  resolution  of  differ- 
ences may  be  obtained. 

(IS)  School  Health. — ^Functiou :  To  supervise  and  correlate  activities  in  the 
field  for  health  supervision  of  the  students  in  the  various  schools. 

(19)  Tuberculosis. — Function:  To  review  and  assist  in  tuberculosis  control 
measures. 

(20)  United  Fund. — Function:  To  solicit  contributions  for  the  United  Fund,  to 
assist  the  AMA-ERF  Committee  in  solicitations,  and  to  disseminate  information 
at  the  direction  of  the  Executive  Board  to  the  membership  on  a  personal  basis 
as  the  need  arises. 

The  Texas  Medical  Association  has,  on  repeated  occasions,  upon  recommenda- 
tion of  its  Medical  Education  and  Hospitals  Council,  concurred  in  by  the  House 
of  Delegates  of  the  Texas  Medical  Association,  urged  the  legislature  "of  the  State 
of  Texas  to  provide  adequate  funding  for  first-class  medical  education  in  the 
existing  schools  of  medicine  in  this  State.  There  also  is  a  critical  need  for  addi- 
tional nurses  and  to  this  end,  we  have  lent  support  in  the  legislature  to  fund 
additional  schools  of  nursing,  but  in  no  way  do  we  control  or  even  suggest  the 
curriculum  of  these  professional  schools. 

The  Texas  Medical  Association  within  the  last  3  years  has  created  an  ofiice  of 
Medical  Manpower,  and  has  studied  the  physician  distribution  and  needs  as  far 
as  specialties  are  concerned  in  this  State.  The  great  need  in  the  State  is  for 
physicians  involved  in  primary  care,  namely,  Family  Practice,  Internal  Medicine, 
Pediatrics,  and  Obstetrics  and  Gynecology.  Figures  as  developed  by  this  office 
are  attached  as  an  ai>pendage  to  this  testimony. 
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We  have  also  sponsored  legislation,  which  was  passed  favorably  in  the  last 
Session  of  the  Legishiture,  to  encourage  the  location  of  physicians  in  counties  of 
25,000  or  less  by  a  forgiveness  type  of  legislation  whicli  would  forgive  loans  ex- 
tended to  students  studying  medicine  wlio  would  agree  to  practice  in  areas  of 
need  for  a  period  of  4  years.  Unfortunately,  this  act  was  not  funded  in  tlie  last 
Legislature  because  of  a  movement  for  no  new  taxes.  We  will  support  in  tlie  next 
Session,  adequate  funding  of  tliis  legislation  and  have  conferred  with  tlie  Gov- 
ernor on  two  occasions  with  reference  to  tliis  matter. 

Reference  has  been  made  to  the  high  incidence  of  communicable  disease  in 
Bexar  County  and  South  Texas  whicli.  to  a  certain  extent,  is  entirely  true.  For 
proper  consideration  of  tliese  figures,  I  wish  to  place  in  the  record  tlie  fact  that 
according  to  the  1070  census,  the  population  of  the  United  States  of  America 
was  209.717,000,000  and  the  population  of  Texas  was  11,19G,7:'.0  and  the  popula- 
tion of  Bexar  County  is  approximately  800,000  or  al)0ut  8%  of  the  total  of  Texas. 
If  we  then  consider  that  Texas  has  .">.33%  of  the  population  of  the  United  States 
of  America,  or  roughly  one-twentieth,  I  think  that  the  enclosed  figures  witli  refer- 
ence to  the  following" communicable  diseases  which  has  recently  been  published 
by  the  Texas  State  Department  of  Health,  and  figures  recently  obtained  from 
the  Metropolitan  Health  District  on  2  July  1974  are  appropriate  for  consideration. 

TEXAS  AND  U.S.  MORBIDITY  COMPARED,  1969-73 


Dipth 

jria 

Tela 

nus 

Paralytic 

polio 

Rubella 

Measles 

United 

United 

United 

United 

United 

Year 

Texas 

States 

Texas 

States 

Texas 

States 

Texas 

States 

Texas 

States 

1969 

75 

241 

22 

185 

6 

18 

4,363 

57,  686 

4,943 

25,826 

1970 

234 

435 

14 

148 

22 

31 

8,409 

56,  552 

8,494 

47,351 

1971 

56 

215 

10 

116 

4 

17 

4,414 

45,  086 

9,585 

75,  290 

1972 

41 

152 

20 

128 

4 

29 

1,596 

25,507 

1,617 

32,  275 

19731 

18 

214 

10 

88 

0 

5 

1,136 

27,928 

532 

26,  686 

1  Provisional  data  for  United  States. 

Dipthcria  cases  as  per  vital  statistics  for  Bexar  County 

Year  :  Number  of  cases 

1969 IC 

1970 Wl 

1971  'J<> 

1972  32 

1973 16 

1974  to  date 2 

For  your  information,  the  policy  of  the  Texas  State  Department  of  Health 
whicli  is  responsible  for  vital  statistics  in  our  State,  sends  a  congratulatory  mes- 
sage to  the  parents  of  each  newborn,  G  weeks  after  birth  This  congratulatory 
message  contains  a  packet  with  an  immunization  form  pointing  out  the  immuni- 
zations that  the  infant  will  need  during  tlie  coming  year.  At  the  end  of  the  year, 
a  second  message  is  sent  to  the  parents  inquiring  as  to  exactly  what  immunizations 
the  child  has  received.  The  State  Department  of  Health  receives  approximately 
40%  response  to  this  inquiry.  Some  4  years  ago.  our  Association  endorsed  legis- 
lation which  made  certain  immunizations  mandatory  prior  to  a  child's  entry 
into  Public  Schools.  There  has  been  some  improvement  in  the  level  of  com- 
municable diseases  since  this  period  of  time ;  but  also,  the  fact  is  being  detected 
that  parents  are  prone  to  associate  the  immunizations  with  the  requirement 
for  the  entry  into  school  and,  for  this  reason,  they  defer  the  necessary  immuniza- 
tion at  an  early  age,  therefore,  the  incidence  of  preventable  diseases  in  children 
in  the  age  groups  of  2  and  3  years  is  increasing. 

In  1970  ^at  which  time  San  Antonio  experienced  an  epidemic  outbreak  of 
Diphtheria,  members  of  the  Bexar  County  Medical  Society  responded  on  a 
voluntary  basis  to  go  into  the  Edgewood  School  District,  which  is  a  poor  area 
in  San  Antonio,  to  administer  Diphtheria  immunizations.  During  the  months  of 
April  May,  September  and  October  of  1970,  135  Society  physicians  donated  in 
excess  of  400  hours  in  cooperation  with  the  Metropolitan  Health  District  in 
p'rovidiu"-  innoculations  to  the  San  Antonio  citizens  during  the  Diphtheria  epi- 
demic Two  years  prior  to  that  date,  in  May  of  19G8,  66  Society  physicians  provided 
in  excess  of  150  hours  of  free  time  in  organized  immunization  program  for  the 
citizens  of  our  city. 
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It  was  necessary  for  the  child  to  obtain  parental  consent  in  order  for  our 
members  to  administer  the  Diphtheria  toxoid.  During  the  1970  outbreak  the 
response  t  othis  effort  was  approximately  50%  in  obtaining  parental  consent  in 
the  Edgewood  District. 

Tuberculosis  is  anotlaer  communicable  disease  which  has  received  much 
attention  from  government  olBcials  as  well  as  the  medical  profession  in  the 
State  of  Texas  since  1!)65.  I  am  happy  to  report  that  in  1972,  the  rate  of  new 
active  cases  discovered  was  21  per  100,000  population,  or  about  2,100  total  new 
cases  in  the  State,  which  is  down  from  a  rate  of  29.4  just  5  years  earlier.  In 
1965,  there  were  four  tuberculosis  hospitals  in  the  State  of  Texas  and,  presently 
in  the  three  remaining  hospitals,  the  total  patient  population  could  be  hos- 
pitalized in  the  thousand-bed  Chest  Hospital  located  in  San  Antonio.  This  was 
accomplished  in  a  joint  effort  between  the  medical  profession  and  the  Texas 
State  Department  of  Health.  Tuberculosis  historically  has  been  more  of  a 
problem  in  the  Black,  Brown  and  Red  races,  than  it  has  been  in  the  AVhite. 

The  State  of  Texas  has  operated  only  one  hospital  for  handling  acute  general 
diseases,  this  being  John  Sealy  Hospital,  which  is  a  teaching  hospital  for  the 
University  of  Texas  Medical  Branch  at  Galveston.  This  obviously  was  incapable 
of  providing  adequate  care  for  all  indigent  citizens  of  the  State.  By  reason  of  a 
Constitutional  limitation  which  permits  only  10%  of  County  taxes  collected  to 
go  for  hospitalization  and  medical  care,  it  became  obvious  in  1954  that  there 
needed  to  be  a  better  means  devised  to  take  care  of  the  medically  indigent  of 
the  State.  A  joint  agreement  for  financial  support  on  a  yearly  basis  between 
cities  and  counties  was  unsatisfactory.  In  that  year,  with  .support  of  the  medical 
profession,  the  hospital  district  legislation  was  passed  that  affected  the  4  largest 
metropolitan  areas,  namely,  Dallas.  Fort  "Worth,  Houston  and  San  Antonio,  as 
well  as  Galveston ;  this  permittde  taxation  for  the  support  of  a  hospital  district. 
This  has  been  the  means  in  which  are  larger  counties  have  taken  care  of  hos- 
pitalization and  medical  care  of  the  indigent.  This  legislation  has  since  been 
expanded  to  permit  smaller  counties  or  portions  thereof  to  create  hospital  dis- 
tricts. Therefore,  care  of  the  indigent  in  Texas  has  been  assumed  to  be  a  Coiinty 
responsibility,  and  not  a  State  responsibilty.  Unfortunately,  many  of  the  poor 
counties  are  incapable  by  virtue  of  tax  structure  of  providing  adequate  hospital- 
ization and  medical  care  for  their  medically  indigent. 

However,  this  is  not  the  case  in  Bexar  County  as  referred  to  by  previous 
witnesses.  The  responsibility  for  care  of  these  individuals  is  clearly  that  of 
the  hospital  district.  For  these  purposes,  I  can  only  relate  my  personal  involve- 
ment in  the  extent  of  same  in  this  instance.  In  this  past  year  I  i>aid  $2,445.16  in 
County  taxes,  of  which  $787.50  was  for  the  support  of  the  Bexar  County 
Teaching  Hosiutal  and  the  Robert  B.  Green  Hospital  which  provides  both  In- 
patient and  Out-Patient  services,  and  is  utilized  for  the  teaching  program  of 
the  University  of  Texas  Medical  School  at  San  Antonio.  It  is  unfair  to  state 
that  physicians  are  not  attuned  to  the  medical  needs  of  the  poor,  for  prior  to 
the  creation  of  the  Medical  School  some  10  years  ago,  the  members  of  the 
Bexar  County  Medical  Society  provided  full  staffing  of  the  Robert  B.  Green 
Hosjiital.  They  still  staff  many  clinics  in  the  city  without  reimbursement.  It  was 
my  good  fortune  to  have  served  as  an  Intern  in  this  fine  hospital  in  1940,  for 
which  I  was  reimbursed  at  the  rate  of  $10.00  per  month. 

In  previous  testimony  before  this  Committee,  resentment  was  expressed  to- 
ward the  medical  profession  for  failure  to  provide  care  to  the  poor.  The  Medicaid 
Program  in  the  State  of  Texas  reimburses  the  physician  for  professional  serv- 
ices on  the  basis  of  60  cents  on  the  dollar.  It  is  my  desire  that  the  Committee 
realize  the  cost  of  doing  business  in  a  physician's  office  frequently  is  between  40 
and  60  cents  on  the  dollar,  and  according  to  a  recent  check  by  my  auditor  in  my 
office,  my  cost  of  doing  business  is  58.6  cents  on  the  dollar.  You  can  readily 
understand  from  this  that  the  services  that  we  are  rendering,  even  under 
the  Metlicaid  Program,  does  no  more  than  reimburse  us  for  the  cost  of  render- 
ing such  services.  These  figures  could  be  put  in  proper  context  that,  in  my  in- 
stance, when  I  started  practice  on  returning  from  the  military  in  1946.  a  postage 
stamp  cost  3  cents,  and  I  charged  $4.00  for  an  office  visit.  A  postage  stamp  now 
costs  10  cents,  and  I  charge  $10.00  for  an  office  visit,  so  it  is  unjust  to  accuse 
the  medical  profession  of  gouging  the  public,  or  being  unduly  rewarded  in  care 
of  the  poor.  To  tRe  best  of  my  knowledge,  no  individual  has  ever  been  refusetl 
care  in  my  office,  and  I  feel  sure  this  holds  for  many  of  the  physicians  of  the 
State  of  Texas. 

My  Mother  and  Father  were  both  School  Teachers  on  the  West  Side  of  San 
Antonio,  which  is  predominantly  the  Latin-American  area  of  the  city.  This  is  the 
35-5.54— 74— pt.  3 25 
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area  in  which  former  Senator  Joe  Bernal  formerly  taught  school  and  from  which 
he  initiated  his  thrust  into  politics  by  running  for  the  House  of  Representatives 
of  the  Texas  Legislature,  sponsored  by  the  San  Antonio  Teachers  Association. 
I  have  been  aware  of  the  problems  with  reference  to  health  care  and  other  needs 
for  the  Migrants  for  the  past  45  years.  , 

In  early  1972,  when  contacted  by  Dr.  Floyd  Norman,  Deputy  Director,  District 
6,  DHEW,  with  whom  I  had  formerly  served  in  the  same  general  hospital  in 
France  during  World  War  II  and,  for  whom  I  have  the  greatest  esteem  for  this 
fine  intelligent,  gentlemanly  individual,  with  the  request  that  large  amounts  of 
Federal  Funds  were  being  expended  on  health  care  for  the  poor  and  the  Migrants 
in  the  lower  Rio  Grande  Valley,  and  yet  little  evidence  was  being  shown  as 
far  as  results.  He  requested  my  assistance,  both  as  a  Member  of  the  Texas  State 
Board  of  Health  and  as  Chairman  of  the  Board  of  Trustees  of  the  Texas  Medical 
Association  in  this  problem.  I  was  most  happy  to  respond  as  an  interested, 
dedicated  citizen.  Subsequent  developments  lead  to  a  joint  meeting  with  reference 
to  the  Health  Care  Needs  of  the  Migrants  and  the  poor  in  the  lower  4  counties 
in  the  State  of  Texas,  bound  by  the  Rio  Grande  River  between  the  Department 
of  Health,  Education  and  Welfare,  the  Texas  State  Department  of  Health,  Texas 
Medical  Association,  and  the  two  County  Medical  Societies  representing  the  4 
counties  in  this  area.  These  counties  are,  namely,  Cameron,  Willacy,  Starr,  and 
Hidalgo.  For  the  information  of  the  Committee,  the  average  per  capita  income 
in  Starr  County  is  the  lowest  in  the  entire  State  of  Texas  and  I  would  assume 
that  per  capita-wise,  it  has  the  largest  Migrant  population  of  any.  Facts  and 
charts  with  reference  to  the  Migrant  Population  and  their  migration  as  obtained 
and  available  in  the  Texas  State  Department  of  Health,  whose  responsibility 
it  is  to  certify  the  Migrants  in  the  State  of  Texas,  are  attached  to  this  testimony. 
The  conference  was  held  in  McAllen,  Texas  in  May  1972,  and  from  this  confer- 
ence was  revealed  that  between  $160  and  $170  of  Federal  Funds  were  being 
expended  for  every  man,  woman  and  child  in  these  4  counties  in  health,  medical 
and  Federal  funded  programs  in  relation  to  the  population  in  this  area.  The 
facts  also  bore  out  that  in  some  programs,  70  cents  on  the  dollar  were  being 
exi>ended  for  administration  and  only  .30  cents  on  the  dollar  for  patient  care. 

In  view  of  the  development  of  the  Foundation  Movement  for  the  delivery  of 
health  care  in  the  State  of  Texas,  it  became  evident  to  me  on  the  basis  of  figures 
being  developed  by  the  Bexar  County  Medical  Foundation,  in  which  capitation 
comprehensive  health  care  could  be  delivered  for  approximately  $170  per  person. 
Some  means  should  be  developed  to  obtain  an  insurance  policy  that  would  cover 
these  poor  unfortunate  people,  regardless  of  their  location,  whether  it  be  at 
their  home  site  in  the  Rio  Grande  Valley  of  Texas,  or  in  Indiana,  Minnesota, 
California,  or  even  in  the  Pan-handle  of  Texas  where  they  could  obtain  adequate 
care  for  illnesses,  surgical  needs  or  accidents. 

The  record  will  reveal  that  there  are  approximately  one  million  Migrant 
Farm  Workers  in  this  country ;  300,000  of  them  reside  in  the  State  of  Texas. 
Approximately  75%  of  these  reside  in  the  Greater  South  Texas  Cultural  Basin 
which  extends  from  San  Antonio  to  Del-Rio  to  Brownsville  to  Corpus  Christi. 
This  is  an  area  of  great  need  for  health  care  in  the  State  of  Texas.  I  have  con- 
tacted Eligio  delaGarza  of  Mission,  Congressman  Abraham  Kazan  of  Laredo  and 
Senator  Lloyd  Bentsen — ^Democratic  of  Texas,  and  have  offered  the  assistance  of 
the  Texas  Medical  Association  and  the  Texas  State  Department  of  Health  and 
have  official  actions  by  the  Governing  bodies  of  each  of  these  organizations  to 
assist  in  any  manner  possible  to  work  out  the  capitation  cverage  which  would 
offer  comprehensive  health  care  for  these  individuals.  For  the  record,  I  wish 
to  state  that  Federal  Funding  in  the  past  has  generally  been  limited  to  Public 
Health  measures  that  relate  to  approximately  $12  per  capita  and  this  covers 
only  sanitation,  immunization,  and  the  like.  The  organizations  which  I  repre- 
sent desire  that  these  people  receive  adequate  medical  care  and  that  we  would 
cooperate  in  any  legal  means  possible  to  obtain  such.  Measures  have  further 
developed  within  the  last  6  months  to  the  end  that  at  least  3  conferences  have 
been  held  with  Representatives  of  the  Governor's  Office  in  the  State  of  Texas 
to  develop  comprehensive  health  care  for  these  individuals.  Those  of  us  with 
the  capability  of  delivering  health  care  desire  that  funds  be  expended  primarily 
directly  for  care  and  not  for  buildings  or  administration.  We  are  convinced  that 
we  can  offer  programs  of  this  type  at  administrative  costs  approaching  6^n  or 
7%,  in  that  services  can  be  rendered  in  the  existing  doctor's  office  or  hospitals, 
and  feel  that  this  is  much  more  appropriate  than  expending  funds  for  bricks  and 
mortar  and  excessive  administrative  fees. 

We  are  honored  to  have  the  opportunity  to  appear  before  the  Committee. 
Enclosures  (4). 
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REGION  X 

(Demographic  Data) 


Migrant  Population  by  CountieS" 

•  -  Migrant  Projects 

*  -  Grant  Applications 

Pending 


21 

88,344 


TOTAL  124.725 


Councils  of  government 


18 

19 

20 

21 

0.445 

0.562 

1.001 

0.681 

.297 

.010 

.325 

.162 

1 

4 

21 

11 

1.262 

2.912 

5.478 

2.323 

Physicians  per  1,000  population 

Dentists  per  1,000  population 

Licensed  hospitals _ 

Hospital  beds  per  1,000  population 

Source:  Figures  by  Texas  Health  Data  Institute, 
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TEXAS  MIGRANT  YEAKI.Y 
TRAVEL  PATTERN 
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TRAVEL  PATTERNS  of  SEASONAL  MIGRATORY  AGRICULTURAL  WORKERS 
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Exhibit  6. — History  of  TMA  and  Its  Objectives  and  Activities 

The  Texas  Medical  Association — Dedicated  to  Providing  the  Best  Medical 
Care  Possible  for  All  of  the  People  of  the  State 

The  Texas  Medical  Association  is  a  voluntary,  non-profit,  professional  society 
which  is  comprised  of  more  tlian  12,000  physicians. 

The  Association  was  founded  in  1853,  and  has  been  extremely  active  in  en- 
liancing  the  quality  of  medical  care  and  public  health  over  the  years. 

The  primary  objective  and  goal  of  the  Texas  Medical  Association,  as  recognized 
over  the  years  and  as  reiterated  by  the  House  of  Delegates  and  the  Board  of 
Trustees  at  the  1973  Annual  Session  is  to  provide  the  best  medical  care  possible 
for  all  Texans.  The  Association  continually  strives  to  foster  and  encourage  pro- 
grams and  activities  which  will  enable  physicians  to  render  the  highest  quality 
•of  medical  care  possible  to  their  patients.  The  Association  strives  to  achieve 
its  objectives  by  extending  medical  knowledge  to  physicians,  by  advancing  med- 
ical science,  and  by  providing  opportunities  and  information  relating  to  con- 
tinuing medical  education. 

The  Texas  Medical  Association  offers  a  great  number  of  services,  programs, 
and  activities  to  its  members  which  directly  benefit  the  people  of  the  State. 
Some  of  these  activities  are  as  follows  : 

1.  publication  of  scientific  journal,  TEXAS  medicine 

Since  1905,  the  Texas  Medical  Association  has  published  a  scientific  journal. 
It  is  now  distributed  to  more  than  12,300  members  of  the  Association  and  sub- 
scribers. 

The  primary  purpose  of  Texas  IVIedicine  is  to  punish  scientific  information 
of  practical,  clinical  concern  of  Texas  physicians.  Each  month,  the  journal  car- 
ries eight  to  ten  scientific  articles  which  have  been  carefully  screened  for  their 
accuracy  and  applied  relevance  to  Texas  physicians  by  a  highly  qualified  Sci- 
entific Publication  Committee. 

Texas  Medicine  is  recognized  nationally  as  one  of  the  truly  outstanding  sci- 
entific journals  published  by  a  state  medical  society.  It  has  earned  20  editorial 
.awards  in  recent  years. 
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The  Board  of  Trustees  spent  $243,492  in  1973  to  publish  Texas  Medicine.  It 
is  the  largest  single  item  in  the  annual  operating  budget  of  the  Association. 

2.     MEMORIAL    LIBRARY 

The  Memorial  Library  has  been  providing  medical  information  to  physicians 
and  allied  health  personnel  throughout  the  State  for  more  than  50  years.  It  is 
a  clinical  library  designed  primarily  to  assist  the  practicing  physician  in  rend- 
ering madical  care  to  his  patients. 

Reference  requests — scientific  articles  appearing  in  medical  journals — liliely 
will  exceed  12,000  this  year.  Requests  for  cassettes  and  tapes  now  are  exceed- 
ing 3,000  annually.  The  loaning  of  films  has  more  than  tripled  in  the  past  20 
years,  and  they  now  amount  to  more  than  2.800  each  year.  In  addition  to  pro- 
viding scientific  information  to  physicians  through  a  package  service  sent  by 
mail,  the  Library  makes  available  health  education  materials  to  students,  civic 
clubs,  and  the  public.  Medical,  pre-medical,  and  graduaate  students  also  are 
large  users  of  the  Library. 

Services  of  the  Library  are  provided  without  charge.  The  Board  of  Trustees 
appropriated  $126,996  to  support  I-il)rary  services  in  1973.  That  is  the  second 
largest  expenditure  in  the  Association's  annual  operating  budget. 

3.    ANNUAL    SCIENTIFIC    SESSION 

The  Texas  Medical  Association  sponsors  the  largest  medical  meeting  which 
is  held  annually  in  the  State  of  Texas.  The  1974  Annual  Session,  held  May  9-12, 
in  Houston,  attracted  a  record  registration  of  5,211. 

It  is  a  scientific  program  designed  to  present  information  to  physicians  iu  the 
State  on  the  diagonsis  and  treatment  of  disease  and  injury.  Separate  programs 
are  presented  by  the  Association's  IS  scientific  sections,  by  33  specialty  and  re- 
lated medical  societies,  and  by  10  Association  Committees.  As  evidence  of  the 
scope  of  the  Annual  Session,  and  the  technical  information  which  is  dissem- 
inated to  physicians,  more  than  450  speakers  participated  in  the  program  in 
Houston.  They  included  51  prominent,  out-of-state  guest  speakers. 

No  registration  fee  is  charged  for  members  of  the  Association  or  for  non- 
physicians  and  allied  health  personnel  who  are  guests.  The  cost  of  the  1973 
Annual  Session  was  $83,563.  That  is  the  third  lai'gest  expenditure  in  the  As- 
sociation's annual  operating  budget. 

4.    DISSEMINATING    SCIENTIFIC    AND    TECHNICAL    INFORMATION    THROUGH     EXHIBITS 

The  exhibit  represents  an  extremely  effective  media  for  disseminating  scien- 
tific and  technical  information.  The  Texas  Medical  Association  presents  the 
largest  collection  of  scientific  and  technical  exhibits  which  are  displayed  at 
any  medical  meeting  in  the  State  on  an  annual  basis. 

Approximately  50  .scientific  exhibits  are  presented  each  year  at  the  Associa- 
tion's Annual  Session.  They  are  complemented  by  some  120  technical  displays. 

New  surgical  procedures,  developments  in  diagnosis  and  treatment  of  disease, 
and  findings  of  research  studies  are  presented  through  the  exhibit.  Technical 
exhibits  are  presented  by  pharmaceutical  companies,  surgical  supply  and  med- 
ical equipment  firms,  and  others.  The  exhibits  are  viewed  by  physicians,  medi- 
cal students,  intern  and  resident  doctors,  nurses,  medical  technicians,  and  others. 

5.    SUPPORT   OF   MEDICAL   EDUCATION 

The  Texas  Medical  Association  has  been  a  strong,  consistent  supporter  of  medi- 
cal education  over  the  years.  Its  support  has  been  directed  toward  providing  a 
greater  number  of  physicians  to  serve  the  people  of  the  State. 

The  Association  has  worked  actively  to  obtain  and  to  procure  ample  financial 
support  for  the  six  medical  schools  of  the  State  in  order  to  fulfill  and  carry 
out  programs  which  they  have  initiated  to  educate  more  physicians.  At  the 
same  time,  the  Association  has  voiced  appeals  to  the  medical  schools  to  educate 
and  train  more  primary  care  physicians  to  serve  the  residents  of  Texas.  Medi- 
cal schools  and  afiiliated  hospitals  have  been  asked  to  create  a  larger  number 
of  places  in  residency  training  programs  in  family  medicine,  internal  medicine, 
obstetrics  and  gynecology,  and  pediatrics.  To  help  achieve  that  objective,   the 
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Texas  Medical  Association  has  supported  specific  fund  requests  of  the  medical 
schools  in  those  areas.  For  its  part,  the  Association  has  moved  forward  with 
its  own  programs  designed  to  provide  a  more  ample  numher  of  physicians  to 
serve  all  of  the  i>eople  of  the  State,  to  encourage  medical  students  and  doctors 
in  training  to  be  mindful  of  the  many  opportunities  in  primary  care,  and  to  in- 
vite them  to  consider  locating  where  doctors  are  most  acutely  needed — the 
rural  areas,  the  small  communities,  and  the  underprivileged  pockets  of  metro- 
politan cities. 

It  is  comforting  and  reassuring  to  know  that  the  combined  efforts  of  the  medi- 
cal schools,  the  Governors  and  the  State  Legislature,  the  Texas  Medical  Asso- 
ciation, and  others  have  been  most  productive. 

In  just  a  few  short  years,  the  number  of  medical  schools  has  doubled  from 
three  to  six.  The  University  of  Texas  Medical  School  at  Galveston,  Baylor  Col- 
lege of  Medicine  in  Houston,  and  the  University  of  Texas  Southwestern  Medi- 
cal School  at  Dallas  long  have  been  recognized  as  outstanding  institutions.  They 
are  to  be  commended  for  increasing  the  size  of  their  classes.  The  State's  three 
new  schools  are  starting  to  take  their  places  in  the  Texas  sun.  The  University 
of  Texas  Medical  School  at  San  Antonio  has  graduated  five  classes.  The  Uni- 
versity of  Texas  Medical  School  at  Houston  and  Texas  Tech  at  Lubbock  have 
just  graduated  their  first  classes  during  the  1973-74  school  year. 

As  evidence  of  the  increase  in  number  of  physicians  who  are  being  educated  in 
Texas,  the  medical  schools  of  the  State  graduated  318  doctors  of  medicine  in  1969. 
It  is  significant  that  Texas  schools  have  graduated  a  record  605  new  doctors 
this  year.  By  1980,  the  State's  medical  schools  will  be  awarding  diplomas  to  more 
than  1,000  doctors  a  year. 

This  is  only  half  the  story.  The  Texas  Medical  Association  is  continuing  its 
recruiting  to  attract  physicians  from  other  states.  These  efforts  are  proving  to  be 
productive.  In  1971,  the  State  of  Texas  licensed  more  than  1,000  new  physicians 
for  the  first  time.  This  past  year,  the  State  granted  new  licenses  to  1,411  doctors. 

Texas  is  doing  as  much,  if  not  more,  than  any  other  State  to  educate,  to  train, 
and  to  attract  new  doctors.  The  future  supply  promises  to  be  adequate  to  meet 
the  needs  of  patients. 

6.    STUDENT   LOAN    FUNDS 

No  young  Texas  man  or  woman,  regardless  of  how  humble  or  modest  his  family 
resources  may  be,  need  be  denied  a  medical  education  because  of  inadequate 
funds.  That  is  the  pledge  of  the  Board  of  Trustees  which  administers  four  loan 
funds  for  medical  students  through  the  Texas  Medical  Association. 

The  Trustees  have  awarded  more  than  1,500  loans  totaling  $800,000  through  the 
Dr.  S.  E.  Thompson  Fund  since  the  program  of  assistance  was  established  in  1959. 
The  loan  program  is  available  to  needy  and  deserving  residents  of  the  State,  Stu- 
dents may  borrow  up  to  $1,000  a  year,  and  up  to  $3,000  during  the  course  of  their 
medical  education.  The  interest  rate  is  only  4  percent.  Borrowers  have  a  period 
of  10  years  following  their  graduation  to  repay  the  loans. 

As  evidence  of  the  significance  of  this  program,  and  the  assistance  which  it  is 
providing  medical  students  in  the  State,  40  new  physicians  who  were  members 
of  the  1974  graduating  class  at  the  University  of  Texas  Medical  Branch  at  Gal- 
veston were  recipients  of  loans  from  the  Dr.  S.  E.  Thompson  Fund. 

The  Trustees  also  administer  three  other  programs — the  Dr.  May  Owen  Trust, 
the  Student  Loan  Fund  of  the  Women's  Auxiliary  to  the  Texas  Medical  Associa- 
tion, and  the  George  Plunkett  Red  Fund.  Financial  assistance  also  is  provided 
to  students  at  the  six  medical  schools  in  the  State,  and  upon  occasion,  to  Texas 
residents  who  are  attending  colleges  in  other  states  and  countries.  A  medical 
student  may  borrow  up  to  $2,000  each  year  from  the  various  funds  administered 
by  the  Trustees. 

The  Trustee  are  in  position  to  loan  up  to  $160,000  to  medical  students  in  1974. 

7.    PHYSICIANS    PLACEMENT    SERVICE 

For  more  than  25  years,  the  Texas  Medical  Association  has  maintained  an 
active  program  to  assist  communities  as  well  as  physicians  in  securing  doctors 
and  in  encouraging  them  to  locate  in  those  areas  where  they  are  needed.  The 
service  is  provided  without  charge.  It  has  been  successful  in  assisting  many  com- 
munities to  locate  doctors,  and  it  has  been  most  helpful  to  many  physicians  in 
informing  them  of  opportunities  and  locations  in  the  State. 
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Two  publications  are  prepared  bi-monthly,  "Physicians  Seeking  Locations  in 
Texas"  and  "Opportunities  for  Practice  in  Texas."  Physicians  seeking  locations 
receive  the  list  of  opportunities.  The  list  of  doctors  who  are  available  for  practice 
is  sent  to  communities  and  to  physicians  who  are  seeking  associates. 

Through  its  Office  of  Medical  and  Health  Manpower,  the  Texas  Medical  Asso- 
ciation and  its  113  component  county  medical  societies  have  worked  closely  with 
the  National  Health  Service  Corps  to  identify  those  areas  of  the  State  with  the 
most  acute  needs.  The  Board  of  Trustees  has  asked  the  National  Health  Service 
Corp.s  to  devote  top  priority  in  placing  physicians  for  two  years  of  service  in 
those  counties  and  communities  which  do  not  have  physicians. 

In  further  support  of  its  dedication  to  provide  physicians  in  areas  where  they 
are  needed,  the  Texas  Medical  Association  gave  strong  support  in  the  1973  session 
of  the  Texas  Legislature  to  a  bill  establishing  the  Texas  Rural  Medical  Educa- 
tion Board.  The  Board  will  award  grants,  scholarships,  or  loans  to  medical 
students  who  agree  to  serve  in  rural  areas — those  counties  with  25,000  population 
or  less.  Physicians  will  receive  credit  for  one-fifth  of  their  loans  for  each  year 
of  service  in  those  areas. 

8.    DATA   ON    PHYSICIAN    MANPOWER 

In  keeping  with  its  objective  of  making  possible  an  adequate  number,  and 
distribution,  of  physicians  by  field  of  practice  to  serve  all  of  the  people  of  the 
State,  the  Texas  Medical  Association  is  the  primary  source  of  information  and 
data  on  doctors. 

The  Office  of  Medical  and  Health  Manpower  has  developed  two  major  reports 
on  the  supply  and  distribution  of  physicians  in  Texas.  It  currently  is  reviewing 
and  evaluating  data  on  the  physician  population  of  Texas.  It  will  include  infor- 
mation on  federal  and  non-federal  physicians,  sex,  year  of  birth,  state  or  county 
of  medical  education,  specialty  or  field  or  practice,  specialty  board  certification, 
and  geographic  distribution. 

Information  compiled  in  surveys  and  studies  is  distributed  to  educational 
institutions,  governmental  agencies,  and  others  whicli  have  a  need  for  it.  Regard- 
less of  interpretations  placed  on  the  data,  it  is  essential  that  all  interested  groups 
within  the  State  work  from  the  same  data  base.  Based  upon  its  own  research,  the 
Texas  Medical  Association  determined  that  the  physician  shortage  in  tlie  State 
was  the  result  of  an  inadequate  percentage  of  physicians  engaged  in  primary 
care — family  practice,  internal  medicine,  obstetrics  and  gynecoloy,  and  pedi- 
atrics. After  compiling  that  data,  the  Association  conducted  a  Manpower  Seminar 
in  September,  1972,  for  deans  and  representatives  of  the  medical  schools  and 
teaching  institutes.  This  is  a  positive  approach  to  inform  them  of  the  nature 
of  the  problem  and  to  appeal  for  their  assistance  in  resolving  it  in  the  interest 
of  the  public. 

9.   CONTINUING  EDUCATION   OF  THE   PHYSICIAN 

As  part  of  its  total  pfogram  designed  to  encourage  and  stimulate  physicvans 
to  increase  their  medical  knowledge,  the  Texas  Medical  Association  serves  as 
the  State  "clearinghouse"  for  informing  doctors  of  courses  in  continuing  edu- 
cation. 

Texas  Medicine  carries  monthly  listings  of  continuing  education  courses  and 
medical  meetings  in  order  to  assist  the  doctor  in  identifying  and  locating  pro- 
grams which  are  of  interest  to  him.  The  journal  also  publishes  a  directory  of 
scientific  continuing  education  courses  so  that  physicians  can  plan  ahead  for 
the  year :  the  directory  also  is  sent  separately  to  physicians  through  direct  mail. 
The  Committee  on  Continuing  Education  is  developing  a  pilot  program  to 
accredit  continuing  education  courses  in  local  hospitals  and  institutions  in  the 
State  in  order  to  insure  high  standards  in  providing  continuing  education 
coTirses  for  physicians. 

The  dissemination  of  this  information  has  been  a  factor  in  increasing  attend- 
ance and  participation  in  courses  which  are  offered  by  medical  schools,  medical 
societies,  specialty  societies,  national  and  state  institutions,  hospitals,  and 
voluntary  health  agencies. 


1805 

10.  ADDEESSINQ    OF    8CIENTIFI0   AND    EDUCATIONAL    MATEEIALS 

In  an  effort  to  promote  the  advancement  of  medical  science,  and  to  disseminate 
information  on  developments  to  physicians,  the  Texas  Medical  Association  makes 
available  its  addressing  and  mail  service  facilities  to  recognized  groups  which 
offer  continuing  programs  and  courses. 

Groups  which  use  the  Association's  addressing  service  on  a  regular  basis 
include  the  University  of  Texas  Health  Science  Center  at  San  Antonio,  Scott 
and  White  Memorial  Hospital,  Temple;  Texas  Tech  University  School  of 
Medicine,  Lubbock ;  and  the  American  Heart  Association,  Texas  Affiliate,  Austin. 
The  Association's  Printing  and  Mailing  Division  addressed  1,263,316  pieces  to 
physicians  this  past  year. 

11.  ACTIVITIES    OF    SCIENTIFICALLY    ORIENTED    COMMITTEES 

Committees  of  the  Texas  Medical  Association  contribute  significantly  in 
formulating  policy  on  scientific  issues  and  in  disseminating  medical  information 
to  physicians.  Scientific  and  medical  information  is  made  available  through  the 
presentation  of  Conferences  and  Symposia,  through  articles  which  appear  in 
Texas  Medicine  and  other  publications,  through  exhibits  at  medical  meerings, 
through  programs  presented  at  meetings  of  county  medical  societies,  and  by 
direct  mail. 

To  cite  just  a  few  examples,  the  Committee  on  Athletics  is  actively  cooperat- 
ing with  the  University  of  Texas  Interscholastic  League  to  identify  major  causes 
of  injuries  to  schoolboy  athletes ;  the  Committee  recommends  changes  in  League 
rules  which  are  designed  to  reduce  injuries.  The  Committee  on  Cancer  presently 
is  setting  up  a  system  to  provide  immediate,  up-to-date  treatment  information  to 
a  physician  when  he  reports  a  specific  type  of  cancer.  The  Committee  on 
Maternal  Health  reviews  every  maternal  death  in  Texas  to  determine  whether 
or  not  it  was  preventable;  the  Committee's  findings  and  reports  are  made  avail- 
able to  physicians  to  assist  them  in  their  practices. 

12.      SPECIAL     MAILINGS — SYMPTOM     DIAGNOSIS,     FINDINGS     DIAGNOSIS 

The  Texas  Medical  Association  distributes  special  articles,  reprints,  and 
booklets  containing  scientific  and  technical  information  to  its  12,000  members. 

Typical  of  these  many  mailings  is  the  booklet.  Symptom  Diagnosis,  Findings 
Diagnosis.  It  is  designed  to  assist  physicians  in  selecting  the  appropriate  code 
to  reflect  the  diagnosis  of  the  doctor.  Current  Procedural  Terminology  has  been 
developed  to  assist  the  physician  in  identifying  precisely  the  medical  procedures 
which  he  performs  on  behalf  of  his  patients,  along  with  the  coding  for  symptoms 
and  findings  diagnosis. 

13.   OBGANIZATION   OF  DISTEICT   SOCIETIES   FOB  SCIENTIFIC  PTTRPOSES  ;   PKOiltTLGATION 

OF    POLICIES    ON    SCIENTIFIC    SUBJECTS 

The  state  of  Texas  was  organized  many  years  ago  into  15  district  medical 
societies  for  scientific  and  educational  purposes  by  the  Texas  Medical  Associa- 
tion. There  also  are  115  com]>onent  county  medical  societies  which  embrace  2.54 
counties  in  the  State. 

The  Association's  Board  of  Councilors  promulgates  and  distributes  informa- 
tion on  ethical  principles  on  scientific  subjects  which  serve  as  a  guide  to 
physicians  in  their  medical  practice.  These  ethical  rulings  or  opinions  are 
fundamental  to  the  practice  of  medicine,  and  in  many  instances,  provide  a  basis 
for  the  orderly  attainment  and  utilization  of  scientific  knowledge  and  skill.  To 
cite  examples,  the  Board  of  Councilors  has  disseminated  statements  on  Organ 
Transplantation  and  Acupuncture  to  the  membership  of  the  Association. 

The  Association's  top-policy  body,  the  House  of  Delegates,  makes  frequent 
pronouncements  and  establishes  policies  on  medical  subjects. 
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14.     ADMINISTRATIVE    OFFICE    FOB    SPECIALTY    SOCIETIES 

The  Texas  Medical  Association  maintains  an  Administrative  Office  for 
Si^ecialty  Societies,  and  now  is  providing  services  to  10  organizations.  One  of 
the  primary  responsibilities  of  that  Office  is  to  disseminate  scientific  information 
to  physicians  in  specialized  fields  of  medical  practice  who  are  members  of  those 
societies.  The  information  is  presented  in  seminars  and  in  scientific  programs. 
Recognized  authorities  throughout  the  nation  and  in  Texas  present  up-to-date 
technical  information. 

15.  DISSEMINATION  OP  MEDICAL  AND  HEALTH  INFORMATION  TO  THE  PUBLIC 

As  part  of  its  total  program  of  disseminating  medical  and  scientific  information, 
the  Texas  Medical  Association  provides  medical  and  health  education  materials 
to  the  public.  Hundreds  of  requests  are  received  each  year  for  health  informa- 
tion from  students,  teachers,  and  others  who  have  a  need  for  it. 

The  Association  utilizes  news  releases,  public  service  riadio  and  television  an- 
nouncements, pamphlets,  and  outdoor  billboards  to  present  information  to  the 
public.  Immunizations,  air  pollution,  venereal  disease,  tetanus,  drug  abuse,  eye 
disease,  tuberculosis,  diabetes,  cancer,  heart  disease,  measles,  and  mental  health 
receive  constant  emphasis. 

The  Director  of  Public  Relations  and  his  staff  work  closely  with  medical  wri- 
ters and  other  news  media  representatives  in  providing  them  with  health,  med- 
ical, and  scientific  information  which  they  can  disseminate  to  their  readers,  view- 
ers, and  listeners. 

16.  SUMMARY 

The  many  activities  reflect  that  the  Texas  Medical  Association  is  actively  pur- 
suing its  primary  objective  to  provide  the  best  medical  care  possible  for  all  of 
the  people  of  the  State. 
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County  Without  A  Physician 
(12-31-72) 


s^      County  With  One  Physician 
(12-31-72) 


MAP  OF  TEXAS  COUNTIES 
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COUNTIES  IN  TEXAS  WITHOUT  A  PHYSICIAN  (DEC.  31,  1972) 


Population  Population 

Population  Square  per  change 

County'.'  (Dec.  31, 1972)  miles*       square  mile  1960-70* 

Borden 900 

Glasscock _ 1,000 

Hartley 2,500 

Hudspeth 2,100 

Irion., - 1,100 

Jeff  Davis. 1,500 

Kenedy 700 

Kent 1,300 

King.. 500 

Kinney 2,000 

Lipscomb 3,400 

Loving 300 

McMullen 1,400 

Oldham 2,500 

Rains.  _ 4,100 

Sherman.. 4,300 

Terrell 1,300 


908 

0.9 

-17.5 

864 

1.2 

3.3 

1,489 

1.7 

28.1 

4,553 

.5 

-28.4 

1,073 

1.0 

-9.6 

2,258 

.7 

-3.5 

1,407 

.5 

-23.3 

901 

1.4 

-17.0 

944 

.5 

-27.5 

1,391 

1.4 

-18.2 

934 

2.3 

3.6 

647 

.5 

-27.4 

1,157 

1.2 

-1.9 

1,466 

1.7 

17.1 

235 

17.4 

25.4 

914 

4.7 

40.4 

2,388 

.5 

-25.4 

Total 30,900  23,529  1.3  (6) 

Texas... 11,749,100  262,840  44.7  16.9 


Total/Texas  (percent) .3 


COUNTIES  IN  TEXAS  WITH  1  PHYSICIAN  (DEC.  31,  1972) 


Archer _ 5,  500 

Armstrong 2.200 

Bandera 4,900 

Briscoe... 2,400 

Crane. 4,200 

Dickens 3,500 

Donley 3,600 

Edwards 2,600  2, 

Foard 2,200 

Gaines 10,300  1, 

Menard 2,900 

Motley 1,600  1, 

Real.. 2,300 

Roberts 1,300 

Sterling 1,000 

Stonewall 2.400 

Sutton.. 2,900  1, 


907 

6.1 

-5.7 

909 

2.4 

-3.6 

765 

6.4 

22.0 

887 

2.7 

-21.9 

796 

5.3 

-11.2 

930 

3.8 

-24.7 

909 

4.0 

'  -18.2 

075 

1.3 

-9.1 

676 

3.3 

-29.2 

479 

7.0 

-5.5 

914 

3.2 

-10.7 

Oil 

1.6 

-24.1 

625 

3.7 

-3.2 

892 

1.5 

-10.0 

914 

1.1 

-10.3 

927 

2.6 

-20.6 

493 

1.9 

-15.1 

Total 55,800  17,109  3.3  («) 

Texas . 11, 749, 100  262, 840  40  1679 

Total/Texas  (percent) .5  6.5 


1  "Distribution  of  Physicians  in  the  United  States,"  1972,  vol.  I.  Chicago:  Center  for  Health  Services  Research  and 
Development,  American  Medical  Associatisn,  1973,  table  12. 

2  Directory  of  Licensed  and  Registered  Physicians  and  Surgeons.  Austin:  Texas  State  Board  of  Medical  Examiners,  1973. 

3  "Survey  of  Buying  Power,  1973."  Sales  Management,  Inc. 

<  Texas  Almanac,  1372-73.  Dallas:  Dallas  Morning  News,  1973. 

5  U.S.  Bureau  of  the  Census.  Census  of  Population:  1970.  "General  Population  Characteristics,"  final  report  PC(1)-B45, 
Texas,  table  16. 
8  Not  available. 
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Exhibit  7. — Prepared  Statement  of  Mr.  Pickens 

Pkepaeed  Statement  of  Ace  Pickens,  Counsel,  Texas  Medical  Association 

'^Areas  Covered  by  Testimony 

Mr.  Chairman  and  Members  of  the  Committee,  my  testimony  will  relate  to  three 
areas  of  testimony  given  by  State  Representative  Mickey  Leland  and  Miss 
Jackee  Cox.  (1)  A  developmental  contract  for  concurrent  utilization  review 
which  would  comply  with  P.L.  92-603,  HEW  Rules  and  Regulations,  and  re- 
quirements of  the  Texas  Department  of  Public  Welfare  in  the  implementation  of 
a  portion  of  an  existing  contract  between  Group  Hospital  Service,  Inc..  and  the 
DPW.  (2)  Certain  testimony  relating  to  outdated  studies  and  data  on  the  Texas 
Medicaid  Program.  (3)  Allegation  by  Miss  Cox  of  the  commission  of  a  felony 
by  the  Texas  Political  Action  Committee  (TEXPAC)  under  terms  of  the  1973 
Campaign  Reform  Act  of  the  State  of  Texas. 

TAEP  PROGKAM   (TEXAS  ADMISSION  AND  REVIEW  PEOGEAM) 

Certain  testimony  was  given  before  this  Committee  by  Miss  Cox  and  Repre- 
sentative Leland  as  well  as  answers  in  response  to  questions  by  Mr.  Sharp  that 
indicate  that  Miss  Cox,  Representative  Leland  and  perhaps  Mr.  Sharp  did  not 
have  adequate  information  about  the  TARP  Program  upon  which  to  base  .such  an 
allegation  by  Mr.  Leland  of  "a  blatant  intent  of  violation  of  public  properties, 
or  the  use  of  public  properties  on  the  part  of  the  Texas  Medical  Foundation." 
It  appears  that  he  was  attempting  to  make  the  Texas  Admissions  and  Review 
Program  a  grand  scheme  to  create  a  monopoly  by  "organized  medicine"  in  rela- 
tionship to  peer  review  in  Texas. 

I  am  sure  that  the  Members  of  this  Committee  are  aware  of  all  of  the  provisions 
of  P.L.  92-603.  however,  I  would  like  to  review  certain  portions  of  that  law  with 
you  in  an  attempt  to  explain  to  the  satisfaction  of  this  Committee  the  purpose, 
reasoning  and  necessity  for  a  utilization  review  contract  in  connection  with  the 
Medicaid  Program  in  Texas. 

Section  207  of  P.L.  92-603  relates  to  effective  ntilization  review  under  Title 
XIX  of  the  Social  Security  Laws.  Section  207  of  P.L.  92-603  provides  for  penal- 
ties in  federal  matching  in  payments  for  inpatient  services  for  individual  Medi- 
caid recipients  after  they  have  received  a  prescribed  number  of  days  of  such 
service  in  any  fiscal  year,  unless  the  State  Title  XIX  agency  makes  a  showing 
satisfactory  to  HEW  that  it  has  in  operation  an  effective  program  of  control 
ovfr  utilization  of  such  services.  By  virtue  of  an  HEW  information  memoran- 
dum dated  June  S,  1973,  among  other  things  there  is  a  satisfactory  showing 
under  the  law  which  includes  evidence  that  (1)  a  physician  certifies  as  to  each 
patient's  need  for  inpatient  service  at  the  time  of  admission,  or  if  later,  the 
time  the  patient  applies  for  medical  assistance,  and  recertifies  as  to  such  need 
at  least  every  60  days;  (2)  For  each  patient,  the  services  are  furnished  under 
a  plan  established  and  periodically  reviewed  and  evaluated  by  a  physician;  (3) 
The  state  has  in  effect  a  continuous  utilization  review  (UR)  program  whereby 
each  patient's  admission  to  and  continued  stay  in  the  institution  are  reviewed 
and  evaluated  (with  such  frequency  as  may  be  prescribed  in  federal  regula- 
tions) by  medical  and  other  professional  personnel  not  themselves  directly  re- 
sponsilile  for  the  patient's  care:  (4)  The  state  has  an  effective  program  of 
medical  review  (MR)  in  mental  hospitals,  and  SMF's,  and  independent  pro- 
fef-!-ii.'iial  review  or  iCF's  providing  a  review  of  each  patient's  care  at  least 
annually.  Section  207  further  provides  that  after  Jime  30,  1973,  the  penalty  v>'ill 
be  that  federal  medical  assistance  percentage  with  respect  to  amounts  paid 
for  any  such  care  furnished  thereafter  to  such  individuals  in  the  same  fiscal 
year  shall  be  decreased  by  33%  percentum  unless  the  state  agency  responsible 
for  the  administration  of  the  plan  makes  a  showing  satisfactory  to  the  Secretary 
that  the  above  has  been  carried  out.  Section  237  of  P.L.  92-604  relating  to  utiliza- 
tion review  requirements  for  hospitals  and  skilled  nur.sing  homes  under  Medicaid 
and  ^Maternal  and  Child  Health  Programs  provides  the  same  requirements  and 
penalties.  A  copy  of  the  HEW  Information  Memorandum  is  attached  for  your 
review  as  well  as  a  copy  of  Section  207a.  and  237a.  of  P.L.  92-603. 
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From  the  above  it  can  be  seen  that  irrespective  of  any  other  section  of  P.L. 
02-603,  including  Section  249(f)  that  under  the  Medicaid  Program  the  Title 
XIX  agency,  which  in  this  case  of  Texas  is  the  Department  of  Public  Welfare, 
it  must  comply  with  Section  207  and  237  in  order  to  continue  to  participate  in 
the  full  financial  matching  funds  of  the  Medicaid  Program.  The  consequences  of 
the  above  in  relationship  to  the  State  of  Texas  would  be  the  loss  of  one-third 
of  all  federal  dollars  in  relationship  to  tliese  two  sections.  The  Department  of 
Public  Welfare  of  Texas  has  indicated  this  would  be  approximately  $30  million 
a  year  that  the  State  of  Texas  would  not  receive  from  HEW.  The  consequences 
of  this  to  maintain  the  same  level  of  services  in  Texas  would  be  that  Texas 
would  have  to  appropriate  an  additional  $30  million  to  the  Department  of 
Public  Welfare  each  year  for  such  program. 

I  think  at  this  point  it  would  be  relevant  to  briefly  identify  the  organizations 
so  loosely  bantered  about  by  previous  witnesses  before  this  Committee.  (1)  The 
Department  of  Public  Welfare  of  tiie  Slate  of  Texas  is  a  statutorily  created 
agency  by  the  Texas  Legislature.  (2)  Group  Hospital  Service,  Inc.,  (GHS),  is  a 
non-profit  group  hospital  service  corporation  duly  chartered  and  operating  under 
the  laws  of  Texas.  Group  Hospital  Service,  Inc.,  operates  imder  the  trademark 
Blue  Cross.  (3)  The  Texas  Medical  Foundation  (TMF)  is  a  non-profit  corpora- 
tion duly  chartered  by  the  State  of  Texas  with  its  own  Board  of  Directors  and  a 
dues  paying  membership.  I  also  might  pause  at  this  point  to  pierce  another  bal- 
loon of  Miss  Cox  and  Mr.  Lelaud  in  that  they  have  alleged  before  this  Com- 
mittee and  the  Department  of  Public  Welfare  of  Texas  that  there  are  inter- 
locking directorships  between  the  Texas  Medical  Foundation  and  Group  Hos- 
pital Service,  Inc.  I  have  attached  to  my  comments  a  letter  from  Joseph  T. 
Painter,  M.D.,  President  of  the  Texas  Medical  Foundation,  to  the  Honorable 
George  A.  Butler,  Chairman  of  the  State  Board  of  Public  Welfare,  indicating 
conclusively  that  there  are  in  fact  no  interlocking  directorships  between  the 
Texas  Medical  Foundation  and  Group  Hospital  Service,  Inc.,  and  in  fact  that 
no  member  of  the  Board  of  Directors  of  Ohoup  Hospital  Service,  Inc.,  is  in  fact 
a  member  of  the  Board  of  Directors  of  the  Texas  Medical  Foundation. 

Given  the  penalty  of  the  possible  loss  of  $30  million  it  is  understandable  that 
in  discharging  their  public  responsibility  the  Department  of  Public  Welfare 
would  seek  out  some  entity  that  could  provide  the  necessary  utilization  review 
which  would  conform  and  comply  with  the  law  and  regulations.  I  might  also 
point  out  that  numerous  other  states  have  already  entered  into  this  same  t.vpe 
contract.  Currently  Group  Hospital  Service,  Inc.,  is  the  fiscal  intermediary  for 
Medicaid  in  Texas  for  the  Department  of  Public  Welfare.  One  of  the  require- 
ments of  the  contract  is  the  providing  of  utilization  review  services  necessary  to 
comply  with  public  laws,  rules  and  regulations  of  HEW.  Group  Hospital  Service, 
Inc.,  currently  does  statistical  reviews  but  does  not  have  the  capability  to  provide 
concurrent  utilization  review  by  physicians  on  a  scale  that  would  be  required 
by  the  law.  The  Department  of  Public  Welfare  likewise  does  not  have  this  cap- 
ability. It  was  only  natural  then  that  DPW  would  seek  out  an  organization  which 
did  have  the  capability  for  providing  the  utilization  review.  The  Texas  Medical 
Foundation  because  of  its  membership  of  duly  licensed  medical  doctors  and 
doctors  of  ostopathy  in  the  State  of  Texas,  does  have  the  capability  of  providing 
the  required  services.  The  Texas  Medical  Foimdation  did  agree  to  discuss  thi.s 
matter  with  the  Department  of  Public  Welfare.  The  original  discussions  were  in 
relationship  to  a  direct  contract  betv>een  the  Texas  Medical  Foundation  and  the 
Department  of  Public  Welfare,  however,  in  view  of  the  fact  that  Group  Hospital 
Service.  Inc.,  already  had  a  contract  and  computer  capabilities,  it  was  determined 
by  mutual  consent  that  the  contract  for  utilization  review  would  be  a  sub-contract 
from  Group  Hospital  Service,  Inc.,  and  the  Texas  Medical  Foundation  with  tl;e 
approval  of  the  Department  of  Public  Welfare.  Negotiations  were  begun  for  a 
development  contract  as  opposed  to  an  operational  contract. 

At  the  time  of  the  previous  testimony  before  this  Committee  only  negotiations 
were  going  on  between  the  Texas  Medical  Foundation  and  Group  Hospital 
Service.  Inc.  Therefore  any  testimony  in  relationship  to  possible  consequencfs 
or  material  provisions  of  that  contract  were  probably  mere  speculation.  Since  thrt 
time,  however,  an  actual  contract  has  been  negotiated  and  has  been  executed  bv 
Group  Hospital  Service,  Inc.,  and  the  Texas  Medical  Foundation  and  has  been 
tapproved  by  the  Department  of  Public  Welfare  for  the  research  and  development 
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of  utilization  review  activities  to  be  performed  by  the  Texas  Medical  Foundation 
as  a  subcontractor  to  Group  Hospital  Service,  Inc.,  under  the  Group  Hospitaliza- 
tion and  Medical-Surgical  Contract  Numbers  21365,  21366  and  21467  between 
them  and  the  Texas  State  Department  of  Public  Welfare.  I  am  attaching  hereto 
a  copy  of  that  developmental  contract  which  by  its  terms  is  for  9<)  days.  During 
those  90  days  the  TMF  is  to  perform  certain  services  and  develop  certain  pro- 
grams and  GHS  is  to  develop  certain  items  during  that  period  of  time  both  in 
relationship  to  an  onsight  admission  and  concurrent  review  program  as  generally 
described  in  a  proposal  dated  March  22,  li)74.  Such  developmental  contract  is 
to  be  completed  within  90  days  from  the  signing  to  form  the  basis  for  an  opera- 
tional contract  which  will  have  to  have  the  approval  of  the  Department  of 
Public  Welfare. 

One  other  area  of  concern  of  the  previous  witnesses  related  to  data  processing.. 
As  you  can  see  by  the  developmental  contract,  GHS  already  has  the  computer 
capability  of  performing  most  of  the  data  processing  services  required  by  the 
proposal  and  in  the  interest  of  the  taxpayer's  dollar,  this  capability  will  be  used 
to  its  fullest  extent.  The  only  data  processing  that  the  Texas  Medical  Foundation 
will  require  will  be  for  certain  unique  assistance  for  which  GHS  does  not  have 
the  expertise  to  provide. 

So  it  can  be  seen  that  rather  than  an  attempt  "to  subvert  any  law",  or  "to 
provide  a  monopoly  on  peer  review"  or  "a  blatant  attempt  of  violation  of  public 
properties",  it  can  be  seen  that  the  Texas  Medical  Foundation  in  the  interest 
of  high  quality  health  care  is  willing  to  provide  a  required  service  in  assisting  the 
Department  of  Public  Welfare  in  complying  with  federal  laws  and  regulations. 
This  service  will  in  fact  truly  be  in  the  public  interest  and  certainly  in  the 
taxpayer's  interest  of  the  State  of  Texas  in  view  of  the  fact  that  this  program 
may  save  the  State  of  Texas  in  excess  of  $30  million  a  year.  Thus  it  can  be 
seen  that  the  testimony  of  Mr.  Leland  and  iliss  Cox  did  not  tell  the  full  story 
on  this  subject. 

OUTDATED    STUDIES   BELATINQ   TO    MEDICAID    CONTEACT   IN    TEXAS 

Both  Mr.  Leland  and  Miss  Cox  made  reference  to  the  Medicaid  contract  of  the 
State  of  Texas.  Mention  was  made  of  the  1970  Texas  Senate  Interim  Committee 
on  Welfare  Reform,  a  study  made  by  Towers,  Perrin,  Foster  and  Crosby  and  the 
1972  Texas  House  Interim  Committee  on  Medical  Welfare.  Purported  allegations 
were  made  relating  to  premium  retention,  inflated  premiums,  interest  income  and 
reserves.  I  have  been  advised  that  the  objections  of  all  of  the  reports  were  being 
corrected  prior  to  the  1970  study,  that  the  contract  is  negotiated  each  year, 
and  that  HEW  dictates  the  substance  of  such  contracts  that  HEW  is  involved 
in  the  the  negotiations  and  HEW  approves  said  contract  in  every  detail.  In 
relation  to  comments  about  the  HEW  approved  contract  between  H.  Ross  Perot 
and  his  Electronic  Data  Systems  Corporation  (EDS),  it  can  and  has  been  said 
in  view  of  the  data  processing  requirements  at  the  time  of  the  Medicare-Medicaid 
contract  that  they  have  performed  their  obligations  capably,  conscientiously  and 
with  appropriate  regard  to  the  needs.  It  is  also  my  understanding  that  the  con- 
tract is  to  run  until  October  of  next  year  and  at  that  time  any  changes  in  the 
contract  will  be  done  only  with  HEW  approval.  I  have  not  gone  into  detail  about 
any  of  these  cliarges  rather  than  to  say  that  they  are  without  substance  and 
would  encourage  this  Committee  if  it  so  desires  to  contact  Group  E[ospital  Service. 
Inc.,  and  the  Texas  Department  of  Public  Welfare  as  to  the  terms,  conditions 
and  changes  in  such  contract  to  verify  that  the  charges  made  were  outdated 
and  do  not  accurately  represent  the  situation  in  Texas  relating  to  the  Medicaid 
contract  in  Texas.  It  is  unfortunate  that  Mr.  Leland  and  Miss  Cox  chose  to  only 
present  what  they  wanted  to  convey  and  not  the  entire  picture  or  an  accurate 
statement  of  the  facts  to  this  Committee. 

TEXPAC 

Miss  Cox  sated  that  "the  upper  echelons  of  the  Texas  Medical  Association  are 
not  unduly  scrupulous  about  ob.serving  the  laws"  and  that  her  examination  of 
the  campaign  contributions  filed  with  the  Election  Division  of  the  Texas  Secre- 
tary of  State's  ofiSce  shows  that  the  Texas  Medical  Political  Action  Committee 
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(TEXPAC)  may  be  guilty  of  a  felony  violation.  She  further  stated  that  in  the 
opinion  of  legal  counsel  in  the  Election  Division  "actions  of  TEXPAC  were  an 
unlawful  funneling  of  unidentified  funds  into  the  Texas  political  arena."  She  said 
the  legal  counsel  in  the  Election  Division  said  TEXPAC  had  been  guilty  of 
felony  violation  of  the  law.  TEXPAC  is  a  qualified  and  registered  political 
action  committee  under  both  federal  and  under  state  law.  A  section  of  the  Texas 
Code,  Article  1408,  states  that  "a  political  committee  shall  not  accept  a  contribu- 
tion of  more  than  $500  from  a  political  committee  not  in  this  state  unless  the 
contribution  is  accompanied  by  a  written  statement  which  sets  forth  the  full 
name  and  complete  address  of  each  person  who  contributed  more  than  $100 
of  the  contribution  and  which  is  certified  as  true  and  correct  by  an  officer  of  the 
contributing  political  committee".  I  have  talked  with  Mr.  Tommy  Toone  of  the 
Election  Division  of  the  Secretary  of  State's  office  of  the  State  of  Texas,  the 
gentleman  of  which  Miss  Cox  referred.  He  has  categorically  denied  to  me  that  he 
indicated  to  Miss  Cox  that  there  was  a  violation  of  the  state  law  and  the  com- 
mission of  a  felony. 

After  the  press  coverage  of  Miss  Cox's  statement.  Representative  Lane  Denton, . 
a  member  of  the  Texas  House  of  Representatives  Election  Committee,  inquired 
of  the  Election  Committee  concerning  the  matters  that  Miss  Cox  spoke  about.  Mr. 
E.  Bryan  Graham,  Chief  Clerk  of  the  Election  Committee,  prepared  a  report 
or   a   memorandum   to   Mr.   Denton  stating  among   other  things    (1)    that  the 
TEXPAC  report  of  which  Miss  Cox  spoke  about  appeared  to  be  properly  reported, 
(2)  that  the  provisions  of  the  law  only  require  a  statement  when  any  one  person^ 
contributed  more  than  $100  of  the  total  amount.  No  statement  is  required  when 
this  is  not  the  case.  And  that  TEXPAC  would  be  in  full  compliance  by  simply 
listing  the  total  amount  and  date,  etc.  of  the  contributions  if  no  one  person  con- 
tributed more  than  $100  and  that  a  listing  of  individuals  making  the  contribution 
would  not  be  required.  (3)  "That  TEXPAC  went  beyond  that  (statutory  require- 
ments)   to  include  on  their  report  the  following  statement — No  part  of  this, 
contribution  represents  an  individual  contribution  of  $100  or  more."  Mr.  Toone 
has  concurred  in  my  opinion  that  the  handling  of  the  report  by  TEXPAC  was  in, 
his  opinion  entirely  within  the  framework  of  law  and  concurred  in  Mr.  Bryan 
Graham's  opinion  that  TEXPAC  went  further  in  reporting  requirements  than 
the  law  actually  required.  So  once  again  it  appears  that  Miss  Cox  gave  testi-- 
mony  to  this  Committee  which  had  no  basis  of  fact,  and  which  was  in  fact  untrue.. 


Exhibit  8. — HEW  Information  Memo  Re  Utilization  Review  Requirements, 

Sees.  207,  237,  P.L.  92-603 

Department  of  Health,  Education,  and  Welfare, 

Social  and  Rehabilitation  Service. 

Washington,  D.C.,  June  8, 1973: 

To  :  State  agencies  administering  approved  medical  assistance  programs. 

Subject :  Utilization  Review  Requirements  under  Sections  207  and  237  of  Public 

Law  92-603. 
Content :  Section  207  of  Public  Law  92-603,  the  Social  Security  Amendments  of 
1972,  as  amplified  by  Section  237(a)  of  the  same  Act,  provides  for  incentives 
for  States  to  establish  efi'ective  utilization  review  procedures  under  Medic- 
aid, effective  July  1,  1973.  The  Department  of  Health,  Education,  and  Wel- 
fare is  currently  processing  new  regulations  under  Title  XIX  to  implement 
these  provisions. 
The  purpose  of  this  memorandum  is  to  advise  State  Medicaid  agencies  con- 
cerning their  utilization  review  responsibilities  until  such  time  as  Sections  207 
and  237  are  fully  implemented  by  new  or  revised  regulations. 

State  agencies  should  send  copies  of  the  memorandum  to  each  provider  of 
institutional  service  since  they  may  be  affected  by  the  provisions  of  Sections 
207  and  237. 

Effective  date  :  July  1, 1973. 
Inquiries  to  :  SRS  Regional  Commissioners. 

Howard  Newman. 
Commissioner,  Medical  Services  Administration.^ 
Attachment. 
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EFFECTIVE  UTILIZATION  REVIEW  UNDER  XIX  INSTRUCTIONS  FOR  STATE  COMPLIANCE 
PENDING  ISSUANCE  OF  NEW  REGULATIONS 

I.  Description  of  the  Statutory  Changes 

Section  207  of  P.L.  92-603  provides  for  a  one-third  reduction  in  Federal  matcli- 
ing  in  payments  for  inpatient  services  for  individual  Medicaid  recipients  after 
they  have  received  a  prescribed  number  of  days  of  such  service  in  any  fiscal 
year,  unless  the  State  title  XIX  agency  makes  a  showing  satisfactory  to  the 
Secretary  that  it  has  in  operation  an  effective  program  of  control  over  utilization 
of  such  services.  The  prescribed  numbers  of  days  of  service  are :  in  a  hospital 
(including  TB),  skilled  nursing  facility  (SNF),  or  intermediate  care  facility 
(IFC) — 60  days;  in  a  hospital  for  mental  diseases — 90  days.  The  provision  does 
not  apply  to  institutional  services  furnished  pursuant  to  a  contract  with  a 
health  maintenance  organization  as  defined  in  Section  1876  of  the  Social  Se- 
curity Act  (as  added  by  Section  226  of  P.L.  92-603) . 

A.  "'satisfactory  shov.ing"  must  include  evidence  that: 

(1)  A  physician  certifies  as  to  each  patient's  need  for  inpatient  services 
at  time  of  admission,  or,  if  later,  the  time  the  patient  applies  for  medical 
assistance,  and  recertifies  as  to  such  need  at  least  every  60  days. 

(2)  For  each  patient,  the  services  are  furnished  under  a  plan  established 
and  periodically  reviewed  and  evaluated  by  a  physician. 

(3)  The  State  has  in  effect  a  continuous  utilization  review  (UR)  program 
whereby  each  patient's  admission  to  and  continued  stay  in  the  institution 
are  reviewed  and  evaluated  (with  such  frequency  as  may  be  prescribed  in 
Federal  regulations)  by  medical  and  other  professional  personnel  not  them- 
selves directly  responsible  for  the  patient's  care. 

(4)  The  State  has  an  effective  program  of  medical  review  (MR)  in  mental 
hospitals  and  SNFs  and  independent  professional  review  (IPR)  in  ICFs, 
providing  a  review  of  each  patient's  care  at  least  annually. 

The  Secretary  must  validate  the  State's  showing  by  conducting  sample  onsite 
surveys  in  the  institutions. 

Section  207  also  authorizes  the  Secretary  to  reduce  the  amount  of  State  ex- 
penditures for  ICF  services  on  which  it  claims  Federal  matching  if  he  finds 
for  any  calendar  quarter  after  June  30,  1972,  that  there  is  not  a  reasonable  cost 
differential  between  the  Statewide  average  costs  for  SNF  and  ICF  services.  The 
reduction  would  amount  to  the  reasonable  equivalent  needed  to  result  in  a 
reasonable  cost  differential  between  the  two  kinds  of  services. 

Section  237(a)  provides  that  FFP  shall  not  be  available  for  expenditures  for 
hospital  and  SNF  care  under  title  XIX  unless  the  institution  has  in  effect  a  UR 
plan  that  meets  title  XVIII  requirements ;  and  if  the  institution  has  in  effect 
a  UR  plan  for  title  XVIII  purposes,  it  must  use  such  plan  in  order  to  claim  title 
XIX  FFP.  The  Secretary  may  waive  this  requirement  if  the  State  agency  demon- 
strates satisfactorily  that  it  has  in  operation  UR  procedures  that  are  more 
effective  than  title  XVIII's.  Section  237(a)  also  requires  that  the  State  plan 
provision  for  utilization  review  include  provision  for  these  procedures. 

//.  Current  Application  of  Section  207 

A.  Minimum  requirements  for  States 

1.  A  State's  program  of  control  of  utilization  of  institutional  services  must 
include : 

(a)  A  physician's  certification  of  each  patient's  need  for  inpatient  serv- 
ices upon  admission  or,  if  later,  upon  application  for  medical  assistance, 
and  recertification  at  least  each  60  days  thereafter. 

(&)  A  plan  of  care  for  each  patient,  established  and  periodically  evaluated 
by  a  physician. 

(c)  In  hospitals  and  SNFs,  UR  committees  and  procedures  that  meet  the 
requirements  of  title  XVIII ;  and  where  the  facility  has  in  effect  a  UR  plan 
for  title  XVIII  purposes,  the  same  plan  and  committee  for  title  XIX  pur- 
poses. This  requirement  may  be  waived  if  the  State  shows  to  the  Secretary's 
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satisfaction  that  it  has  in  operation  utilizaion  review  procedures  which  are 
superior  in  their  effectiveness  to  the  title  XVIII  procedures. 

(d)  Timely  review  of  the  necessity  for  admission  and  continued  stay  of 
each  patient,  performed  by  medical  and  other  professional  personnel  who 
are  not  themselves  directly  responsible  for  the  care  of  the  patient.  In  hos- 
pitals and  SNFs,  a  title  XVIII-acceptable  UR  committee  and  procedures 
may  meet  this  standard.  In  ICFs,  there  must  be  in  operation  a  mechanism, 
meeting  the  personnel  restrictions  noted,  to  perform  the  timely  review.  Until 
"timely"  is  defined  in  forthcoming  regulations,  it  means  at  least  yearly. 

(e)  A  medical  review  program  for  patients  in  mental  hospitals  and  SNFs, 
pursuant  to  45  CFR  250.23. 

2.  A  "satisfactory  showing"  by  the  State  that  it  meets  the  above  requirements 
must  be  evidenced  by  a  certification  to  that  effect  each  calendar  quarter  by  the 
head  of  the  title  XIX  agency.  The  initial  certification  is  due  July  1,  1973.  The 
State  agency  must  maintain  records  which  show  the  number  of  days  each  individ- 
ual has  received  institutional  services. 

B.  On-site  validation  of  effective  utilization  control  program 

The  Secretary  must  make  a  positive  finding  that  the  State's  showing  is  satis- 
factorv,  i.e.,  that  the  minimum  requirements  are  met.  He  must  validate  his  find- 
ings by  on-site  sample  surveys  of  the  institutions  serving  the  State's  Medicaid 
recipients,  and  must  make  the  findings  available  for  public  inspection. 

C.  Reduction  in  FFP 

1.  If  DHEW  finds  that  the  minimum  requirements  are  not  met,  it  will  notify 
the  State  that  Federal  matching  for  payments  for  services  for  individuals  in 
institutions  in  excess  of  the  prescribed  days  will  be  reduced  by  one-third  until 
the  requirements  are  met  or  the  end  of  the  fiscal  year,  whichever  is  earlier. 

2.  The  reduction  in  FFP  will  apply  to  expenditures  for  all  days  beyond  the 
60th  in  each  fiscal  year  for  each  patient  in  an  SNF  and  hospitals  (including  TB), 
and  for  all  days  beyond  the  90th  in  each  fiscal  year  for  each  patient  in  a  mental 
hospital.  For  the  former,  the  reduction  can  be  effective  as  early  as  August  30, 
1973 :  for  the  latter,  September  29,  1973. 

3.  The  reduction  will  end  on  the  earlier  of : 

(a)   June  30, 1974  or 

(&)   The  date  as  of  which  the  Secretary  finds  that  the  State  is  meeting 
the  requirements. 

4.  On  July  1,  1974  and  July  1  of  succeeding  years,  the  same  cycle  will  be 
repeated. 

///.  Provisions  of  Sections  201  and  237(a)  not  yet  applicable 

A.  Following  are  the  provisions  of  Section  207  which  will  not  be  operable  until 
regulations  are  issued. 

(1)  Independent  professional  review  of  patients  receiving  ICF  care  (will  be 
implemented  with  final  publication  of  ICF  regulations). 

(2)  Criteria  and  procedure  for  the  Secretary's  determination  of  a  reasonable 
diflierential  between  expenditures  for  SNF  and  ICF  services. 

IV.  Other  Future  Changes 

Regulations  implementing  the  provisions  of  Section  207  identified  in  III  may 
also  contain  additional  minimum  requirements  for  utilization  control  which  States 
will  have  to  meet  to  comply  with  Section  207.  These  v>'Ould  be  included  in  a  modi- 
fication of  the  utilization  review  regulation  (45  CFR  250.20). 

Until  those  regulations  are  published  in  final,  however,  States'  utilization  con- 
trol programs  are  governed  only  by  the  requirements  summarized  in  II  A  above. 
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Attachment  A. — Social  Security  Amendments  of  1972 
October  30,  1972  Pub.  Law  92-603 


86  STAT.    1379 


INCKXTtVKS    roH    S  TATr.S    TO    K.ST  MU.I?!!    F,>FK(!IVK   »  TIMXATIOX 
liKVlKW    nt("  ):i)VHKS    VNKKR    MKDKAID 

Skc.  -ii)?.  (pi)  ( 5)  •    "iioii  HK);5  of  ihv  Social  Sonuity  Art  is  ninondod   79  stat.   149; 
liy  n«l<lin«r  !>♦  (!io  en--.  1  IttTcof  fiio  foilowini' now  sui)S<"rf  ions:  81  Stnt.   896, 

*"(jr»(l)  WiHi  ri'SiM'ci  to  iXiVio\i!i(s  j»iiHl  lor  tiic  foilo\viii<;  K(M\  ires  '»2  USC  1396t, 
furnished  iin<sfr  f  ho  Shife  jdais  niivr  Jiin?,  -"Ki.  lOr.l  (otiior  th;n>  scrviros 
fnriiisiied  i>\usniini  to  r.  continrt  Avith  n  iirnlth  mninfenniirp  oifjniii/.M- 
tioii  tis  drCtiiod  in  sof-tioj-i  ir-,7(l),  tb.c  rViiornl  inpdir:il  nssistmirc  j)or-  Post,  pp.  1396, 
<'('titn;i('  stiii!!  hp  (ircioascd  n«  follows:  After  nn  ii!di\i(iuni  Ims  roroixod  l'*-3, 
ciuc  as  tui  inpatient  in  n  iiospiial  (ii!clii(ii?i<j'  nn  institution  for 
Inlwrciiiosis),  skiiled  n\rrsi)!jr  iiomo  or  i!itoim^<iintc>  rare  facility  on 
f)!)  dfiys.  or  in  n  iiosoitfii  for  mcjiuil  di^(':',?*;s  on  90  dp.ys  (whctlirr  r>r 
)\ot  such  davs  fire  (•ousccuf'rvo).  (iuiiriT  i^i.y  iiscni  yony.  wiiicl;  for  pnr- 
po^s  of  tins  scciion  tn<ans  the  four  cnk-isdrir  fsunrfcrs  cndin<r  with 
.June  ."50,  the,  Federai  nif-dical  i-ssistanco  jK-rcfritaps  with  rpR|>oct  to 
amo'.nits  paid  for  n>\y  sxicii  cave  f>.;riii=!icd  t.'jercaftor  tosi'.ch  individual 
in  the  samo  Fisrnl  yer.r  siinl]  i>9  dpcrcr.sofl  !>y  ^.PA  i:pr  crntum  thereof 
unless  thpi  State  nf.''^ncy  iesponsiolc  for  f )■(>  r'i'nt:iist;ntio!\  of  the  plan 
makes  a  showing  satissftctory  to  tiio  Spr/efiirv  thnt,  \\'\t\\  resnoct  to 
each  cRk'iidnr  qunrlei  for  ivhich  the  Stni"  suhmit^  a  ror;ncPt  for  pay- 
ment at  the  full  Kidora!  nnHlic'r.]  hsnisHnct> '?:(prccntn,<r(>  for  amounts 
paid  for  inpntifnt  hospital  scrri^es  (including;  fnh.orcniosis  hor;j7itals), 
slcillcd  r^ursii);,'  iionio  sor'.'icns,  or  i'ltrrni^diatc  mvc  incility  sn^  ices 
furnished  beyond  GO  days  (or  innatic-nt  mcnta!  'irspifai  services  fur- 
nished beyond  OO  days),  iiu're  is  lii  Opori'fion  in  file  State  an  clTecrive 
progrnnn  of  oont'-ol  over  v.iiiizat-on  of  such  services;  such  a  showinfr 
must  imliide  evidence  tiuu — 

"(A)  in  eacli  case  for  vhi^'h  naynirnt  is  made  nndr'r  the  State 
I)lan,  a  physician  certifies  at  the  time  of  admission,  or,  if  later, 
the  tinie  the  individnni  applies  for  nne'dica!  a>sistancc  (nuier  the 
State  plan  (and  rfcertiriop.  -rri.orc  sncli  services  are  furnished  over 
a  period  r)f  time,  in  such  cases,  at  least  e'lCi  y  GO  days,  and  acconi- 
))anied  hy  suci;  supportinc  jnatenal,  ;>iipvopriate  to  the  case, 
involved,  ns  may  bft  provided  i*i  rrp.dati'ons  of  the  Secretary), 
that  such,  services  are  or  wsrc^  required  to  ho  given  on.  an  inpatient 
hasis  h.'cn.nse  th?.  individual  neeos  or  -loedt'd  sucli  services;  and 

"(B)  in  each  sncii  case,  such  ser-ices  v.ere  furnished  vuKler  i\ 
plan  esrablisiied  nnd  rvcriodieilly  revic^/ed  ond  evah.mted  hy  n 
phvsicinn; 

"((')  such  State  Jin.s  in  eft'er-?  a  continiuiu.^  ])rnfrram  nf  review 
of  utilization  pu'-sunn.r  to  section  iOO-2(a)  (Sr!)  wherehv  the  ncces-  Post,  p.  1416, 
sity  for  adinission  nn^  t!ie  continued  sJay  of  each  patient  in  such 
institution   is  periodically   rovie^ved  and  evaluated    (with  such 
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86  STAT.   1330 


Pub.  Law  92-603 


October  30;   197Z 


P5  Stilt.  noT. 

J»?  use  1396a. 


A2  use  I395d. 


fi(-(|ii('iii\  ;i-  iii:iy  lic  I'M-i  I  ihi'd  ill  n;Mil;il  iniis:  of  (lie  Sccrcl:!  iv  I 
li\  iiic(lir;il  ;m(l  <it|i(r  |ii(i(i~~i(>n;il  pciMinni-l  wlio  ;u('  )i<it  (liciii- 
>i'l\('S  tlili'((ly  rc-|i(ili-lMr  lo|-  (lie  f:iii'  nf  llu'  |i:ili<'iil  ;nii|  \\  Iki 
itic  not  ciiiiiloycd  liy  or  linniiiially  iiili'iostfil  in  ;iny  siidi  iiisti- 
lii(  ion ;  iind 

■'(  I ))  SI  nil  Sl;i(p  li;i-  nil  illci  I  ivc  ]>ro;;r.iiii  of  HuMlicMl  ic\  ii'W  of 
<lir  (MIC  of  |):it  iciils  ill  ii;cii(iil  )io';|iil;ils.  sicillcd  niiisin;/  Iimiiic--,  :iiid 
iiilci  nicdi:ii(' ciur  faiiliiics  |iiii --iimiiI  (o>ci(i<iii  H'OiMm)   ('-'I')  ;nid 
•  (:U)    wlicu'liy   tlif   |iiofi'>>ioii;il   iii;in;i^<'iiiiMil   of  (':uli  cmsi-   is   ic- 
\i('\\(Ml  ;md  ('\;ilii;it(d  :it    lc:i-t    :uiiiii:iily  li\'  iinU'|)Olidriil    piofi's-' 
MoiKil  i<'\  ifw  t(';im-. 
In  dctciininin^'  the  iiiiihImi  <if  d:i\s  on  \\  !ii'  ii  :iii  indixidnnl  li;is  icrrivcd 
si'ix  i(  OS  di's<iilicd  in   ilii>  mi1i-i  i  i  ion.  lliiii>  s'i:ill   not   lie  coiintcd  Mny 
d;iys  "  itii  res  I  )(■(■(  to  sv  hii  li  -m  h  indn  i(lii;il  i>  i'iiti(  led  to  liavc  |);iyni(Mi(s 
niMdo  (ill  \\  lio'ii-  (n'  in  jiiii  t  )  on  lii->  l)rir,il  f  under  sntion  ISI'2. 

"  i'l)  riit>  Sccictiiiv  sliall.  a*-  pai  t  of  liis  \  alid;il  ion  proi  fdiii  I's  under 
(liis  siil)'-('<f  i<in.  coniliiii  samplp  on-^ilc  snixins  of  pi-ivatc  :ind  pnlilii* 
insti(u(inn<  in  ^\lli^ll  icfiiiicnt^  of  nicilical  a;si;-(aMcc  may  icccixc  rare 
and  sdviris  nndei  a  Stale  plan  appvo\  o<l  under  this  1  itle.  ami  Ids  liinl- 
in;:;s  w  itii  respect  to  >nrli  ^m  \  rys  (as  well  a<  (lie  sliowinfjs  cd'  I  lie  Stale 
aucncy  icqiiiied  under  ( liis  snll^erl  ion)  shall  he  made  a \  ailalde  fiu'  pnli- 
lic  inspection. 

'■(h  )  ( 1 )  I  f  the  Sei  1  cImi  \  diiei  iiiiiu's  for  an\  <  alendar  fi'iai  (er  lie;|i  li- 
ning'a  fler  June -'(i.  IHT^'i.  \\  illi  ii'sped  to  any  Slate  that  there  <ioes  not 
exist  a  reasoiialile  cost  dilleieiitial  iietwccii  the  statewide  a\eia;.'e  e<isf 
.of  s!iille(l  nmsin^'  home  s<'i\ices  aiul  the  stale\\i<Ie  a\eia.i_'e  cost  of 
inli  rmetliate  care  faiilitv  sei\i(cs  in  siuh  Slal<'.  I  he  Senelarv  may 
reduce  the  amount  Mhieli  wrnild  oiliei\\ise  he  considered  as  e.vpendi- 
Inies  under  the  Stale  plan  h\  anv  amonnl  which  in  his  jn<l^'meiif  is 
a  reasoiiahle  ecpiivalent  of  the  dilference  helueen  llie  amonnl  of  tlie 
eNpenditures  liy  sucli  ."-^tale  for  intermediale  care  facility  ser\  ices  ami 
the  amount  that  would  ha\e  iicen  cNpendcd  1)\  .such  Slate  for  such 
services  if  there  had  Ik-cu  a  reasoiiahle  cost  dillciential  hetween  the 
cost  of  si<illed  nnisiii;.'-  home  ser\  ices  and  the  cost  of  intermediale  cnw 
faeilily  sei  \  ices. 

'■("2)  ]n  <letei  iiiiniii;.'-  whether  an\-  sncli  cost  di  !l'ei  eiil  ial  in  aiu'  State 
is  reasoiiahle  t!ie  ."-^ei  Mtai  \  ^hall  take  into  nmsideralioii  the  ian;ie  of 
such  cost  dilforeiitials  ill  ail  States. 
Cost  differential,  ""(•')  I'o''  <lie  jnii  ]iose-^  of  this  suhsrc  tion.  the  (('i  in  'cost  dillei  eiit  ial* 
for  any  State  for  any  <|uaiter  means,  a.s  di-termined  hy  the  Secretary 
on  the  liasis  of  tiie  data  for  thi-  most  re(cnt  calendai-  (jnarlcr  for  whiej) 
satisfactory  data  are  a\  ailahle.  the  exr  ess  of— 

"■(.\)  tiie  a\('!aL'e  amount  paid  in  such  Stale  (re;rardless  of  the 
source  of  payment)  ]->c\-  iniiafient  <lay  for  s!<illed  nnisin;;  home 
services,  over       i 

"(H)  tiir  a\  (1  a;je  amount  paid  in  siuli  State  (rc;iatdl(  s'i  of  (he. 
SOUK  (■  of  payment )  )>ei  iiipal  lenl  day  foi  inlermediateCare  facility 


"Cost." 

^2  I.SC  J3lf)f, 
fffcotivc  'Jntc, 


Sel\  ices. 

■■(I)  I'or  puipo--es  of  this  >ul>se<  I  ioir.  I  he  tei  in  '(rivl '  shall  mean 
amounts  reimliiiisahle  hy  the  Sjate  under  a  .Stale  plan  approxcd  under 
this  title."  " 

(A)  Sedimi  l!i(i:'.(a  )  (  1)  nfsu<h  .Vc(  is  aineinled  hy  insert  iiiL-  ''.  siili- 
jei  t  to  sul)' I'cl  ions  ( I,' )  and  (h)  of  I  his  so  I  ion"  a  flei" ''sei  I  ion  l!Mi.i(  h)'". 

( I) )  The  amendments  made  hv  snhsi ct  imi  (  a  )  shall,  ever- pi  as  o1  her- 
wise  pi(i\idc<l  therein,  he  (•lleiti\e  July  1..1!>7;'. 
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vnr.iZATidN'  i;t:vii'.\v  i;Korii;KMi:NTs  n.ii  iio<prr.\i  s  .wn  skii.mi)  si-?;vin-<: 

IKIAtK-i    INDIK    .MKDKAUI   AM)    li.VDIK    MAIKUNAI,   ANI>   (.Itll.l)    lU-M/IM 

l'i:n(;i;A:\t 

Src.  -i-M.    (:i)(l)    Srrtion   l!)ltt(i)    of  tl\c  So.-ial  Siriinly  A.'l    f;i>? 
:ul(li-il  Ijy  sc(:(i')ii  'i-Jl(i-)  iiiul  uinciuicil  Ijy  sections  '.'-iilfr)  niiil  •-':'.■">(<■) 
of  tliis  Act)  is  fiiitluT  :uiicn(!i-(t  liv  stiik'm^  out  llic  ix-riod  ;it  tlic  end  An'>,   pr.  1395^ 
of  ii;in\<j,rMi)li  (:;)  iuwl  iii-it(iiit;  iii  lieu  tlicicof  ";  or".  :iml  l-y  ;ul(|iti;i  MIO,   IIU, 
after  paTii'.M^pli  (3)  tin-  follow  ii\ir  new  p;irii;:i:ii)h  : 

"(1)    with  rrsjK'ct  to  niiv  iiiiioiiiit  cxprinlrd  fof  riuc.  oi- scrvMi-ri 
fmnisliO'l  iinilrr  tUo  ])1;>m"1).v  a  l)o:~|)i(al  or  skilled  iniisiii;r  liomo. 
unless  such  lu^pital  oi-  skiilc'd  inifsin":  home  lias  in  cllVct  a  utili/a- 
lion  review  ])lni\  wiiicli  meets  the  re(|nircinents  inijiosed  liy  sic-, 
tion  IKC.Kk)  for  ))in  poses  of  title  XVJ II;  nn.l  if  such  hospital  or   i?  rJC  130?rj 
skilled  niii-sinp  iioniu  has  in  elfect  siirh  a  ufili/ation  ie\iew  plan    13^5,   • 
for  piujioses  of  title  XVIII.  sneh  plan  shall  serve,  ns  the  i)laii 
required  hy  li>is  subsection  (with  the  same  standards  an<l  proce- 
dures and'the  same  re^■ie^v  conuniltec  or  firoup)  as  n  conditii'U  ol 
](aynieut  mider  this  title;  the  Se'-relary  is  authorized  to  wnive  the. 
reouireinenis  of  this  paraL'raph  if  the  State  ajjercy  dcnuinst  rales 
to  his  satisfaction  that  it  )\a«  in  operation  uliiix.alion  review  ]n<>- 
cedures  which  are  superior  in  their  edcclivoness  to  the  proced^trcs 
iC(inircd  inuler  sevtiou  i8ljl(k).'"  .86  ST*T.  l-tl5> 

42  its C  1396a.  •    (2)    Section    ]<.»)■.>{■.'.)(:'.())    of   such   A(  (    i-    amended   hy    inHMlinj; 

"(iticliidiii^'  lull  not  limited  to  ntllizati<ui  ie\  iew  plans  ;is  pro\  ided  for 
'in  Section   ll)0;!(i)  (  I ) )""  aflei-  ''plan"  \vhe)c  ii  liist  ap|M'ars. 

(h)   Sertion  :>in;{()  of  sucii  Art    (■.\<  adde<l  hy  scM-tion  L'-'Kd)   aiul 

Anbe,   jip,   1395,      amendcit    hy    sections   2i!"i(d)    and    i^:l:'>ld)    (i(    this    Act)    i-;    fMrther 

'i410,   1412,  amended  l>y  stiikiiij;  out  the  period  at  the  end  of  parajjiaph   (:'.)  and 

iir-etlin<;  in  lien  thereof  ":  oi'',  and  iiy  aridiiiir  after  paia;.'iaph  (•'!) 

thefollowiiifjnew  parauraph: 

''(I)  with  respect  to  any  amoinit  expended  for  .-erv  ices  fui- 
)iislic(l  under  the  plan  hy  a  ho-jiital  unle.-s  .such  ho^j)ital  has  in 
elleel.  n  utilization  rex  iew  jilan  which  meets  the  rc(|uiieineiit- 
impo-ed  hy  section  ISI)l(k)  for  piiipose-i  of  title  XVIII;  and  if 
siirh  hospital  has  in  elVect  such  a  utilization  ie\ie\v  j)lan  for  pur- 
poses of  title  X^'llI.  such  j)lan  shall  >-er\c  as  the  j>lan  rerpined 
l.y  (his  suhsedion  (with  the  smie  stanilards  and  pro(cd\ires  and 
(he  same  review  eommiltee  or  f;rou)i)  :\s  a  rondilu)n  of  payment 
under  this  title;  llie  Seoetary  is  authorized  to  wai\e  the  reipiire- 
uients  of  this  paragraph  in  any  State  if  the  Stale  apency  demon- 
strates to  hissnhsfac  tion  that  ii  has  in  operation  utilization  review 
proce<Inrcs  which  are  supciTor  in  their  elfectiveness  to  the  pro- 
ccnIuics  re(juin.tl  uiulei  section  ISO!  ( I;)." 
42  DSC  I395x.  (c)    Section   IRf;i(k)  of  sucli  Act  is  amended  hy  addin";  at  the  mil 

thereof  the  follow  inp;  new  sentence:  "I  fjhe  Secretary  detei  mines  that 
the  utilization  !r\icw  proced\iies  eslahli--heil  ]iui~nant  to  title  XIX 
are  superior  in  their  eHeclixeneFS  to  the  prf>"ediiies  re(|niird  under 
this  sect  ion.  he  may,  to  the  exlent  that  he  deems  it  appro))i  iaie.  ie(piirc 
for  piir|>oses  of  this  title  that  the  piocedures  c-tahlislied  pni>uanl  li> 
title.  XIX  he  )ililized  instead  of  the  iirocechircs  ie(|uired  hy  this 
.section."" 
^         .,        ..  (d)(1)    The  amendments  made  hy -nh-C' lions  (;i)  (I)  and  (h)  shall 

vc     a  cs.  .,j,|,|^.  ^^i,],  ,,.t.p,.r|,  (o  ^'rvices  fiiriii>hed  in  cahndar  (piailers  hc;iin- 
liin;i  a  fler  .IulH^  -ilh  l!)7:!. 

{■>)    The  aineiidmenl   made  hy  snhscrtioii    (a)  (-J)   shall  he  en'e<'li\'^ 
July    1,   l!)7;5. 
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Exhibit  9. — Letter  from  Mr.  Painter  to  Mr.  Butler  Re  No  Interlocking  Director- 
ships Between  TMA  and  GH8 

Texas  Medical  Foundation, 

Austin,  Tex.,  June  H,  19H. 
Hon.  Geoege  A.  Butleb, 
Chairman,  State  Board  of  Public  Welfare, 
John  H.  Reagan  Office  Building, 
Austin,  Tex. 

Dear  Mb.  Butler  :  On  behalf  of  the  Texas  Medical  Foundation  I  would  like  to 
express  our  thanks  on  the  approval  of  the  TARP  development  contact  between 
Group  Hospital  Services,  Inc.,  and  the  Foundation.  We  look  forward  to  develop- 
ing a  program  of  concurrent  utilization  review  that  will  satisfy  all  the  require- 
ments your  Board  may  require. 

At  the  Board  meeting  on  June  10,  1974,  I  was  quite  disturbed  by  the  comments, 
allegations  and  charges  made  by  Miss  Jackee  Cox,  and  the  two  representatives  of 
the  Bexar  County  Health  Action  Committee.  The  allegations  of  conflict  of  interest 
on  the  part  of  myself  and  the  Foundation  are  false  and  your  Board  should  know 
the  inaccuracy  of  same. 

I  am  not  a  member  of  the  Board  of  Directors  of  Group  Hospital  Services,  Inc., 
and  have  never  been.  I  am  a  member  of  the  Board  of  Directors  of  Group  Life  and 
Health  Insurance  Company  and  Group  Medical  and  Surgical  Service,  neither  of 
which  are  parties  to  the  DPW  Group  Hospital  Services,  Inc.,  contract  in  question. 

I  would  also  point  out  to  your  Board  that  no  member  of  the  Board  of  Directors 
of  Group  Hospital  Services,  Inc.  (the  contracting  entity  with  DPW)  is  a  mem- 
ber of  the  Board  of  the  Texas  Medical  Foundation  nor  do  any  oflScers  of  either 
corporation  serve  in  any  capacity  with  the  other.  A  list  of  the  respective  Boards 
of  Directors  is  attached  to  this  letter  to  verify  the  above. 

I  certainly  hope  that  the  unfounded  allegations  raised  will  be  put  to  rest  and 
that  the  correct  situation  will  be  conveyed  to  the  public  to  remove  any  doubt  as 
to  any  impropriety  on  my  part  as  well  as  that  of  the  Texas  Medical  Foundation. 

We  stand  ready  to  provide  any  further  information  that  your  Board  may 
require  about  our  intentions,  our  capabilities  and  motives  in  presenting  to  your 
Board  a  proposal  which  we  feel  is  in  the  public  interest. 
Respectfully, 

Joseph  T.  Painter,  M.D., 

President. 

Attachment  (1). 

Board  of  Directors  of  Group  Hospital  Service,  Inc.  (Blue  Cross) 

James  W.  Astou,  Chairman,  Dallas. 

John  Justin,  Jr..  Vice  Chairman,  Fort  Worth. 

Robert  B.  Cullum,  Dallas. 

Boone  Powell,  Secretary,  Dallas. 

Tol  Terrell.  Treasurer,  San  Angelo. 

Sister  Marie  Breiting,  Dallas. 

D.  B.  Campbell,  Orange. 

Ellis  Campbell,  Jr..  Dallas. 

Horace  M.  Cardwell,  Lufkin. 

Charles  Max  Cole.  M.D.,  Dallas. 

Bill  Collins,  Lubbock. 

W.  P.  Earngey,  Jr.,  Fort  Worth. 

Robert  F.  Gossett.  INI.D.,  San  Antonio. 

Carroll  McCrary,  Tyler. 

A.  L.  McElmurry,  Texarkana. 

T.  Henry  Morrison,  Jr.,  Harlingen. 

Harry  Peterson.  Austin. 

Harvey  Renger,  M.D..  Hallettsville. 

James  A.  Robinson,  Houston. 

W.  Wilson  Turner,  Houston. 

J.  T.  (Red)  Woodson,  Gober. 

Texas  Medical  Foundation — Board  of  Directors 

1.  Joseph  T.  Painter.  !M.D..  Houston,  President. 

2.  Sam  X.  Key,  Jr.,  M.D.,  Austin,  Vice  President. 
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3.  Sheridan  S.  Evans,  M.D.,  McAUen,  Secretary. 

4.  Fred  M.  Roberson,  M.D.,  Lindon,  Treasurer. 

5.  Thomas  H.  Allison,  M.D.,  Dallas. 

6.  Ruth  M.  Bain,  M.D.,  Austin. 

7.  Henry  G.  Bell,  M.D.,  Conroe. 

8.  R.  Harvey  Bell,  M.D.,  Palestine. 

9.  Jesse  D.  Cone,  M.D.,  Odessa. 

10.  David  S.  Dow,  M.D.,  Waco. 

11.  Don  G.  Harrel.  M.D.,  Dallas. 

12.  James  B.  Hayes,  M.D.,  Brownwood. 

13.  Reagan  Hicks.  M.D.,  San  Antonio. 

14.  Wiley  J.  Jinkins,  Jr.,  M.D.,  Galveston. 

15.  James  L.  Johnson,  M.D.,  Amarillo. 

16.  Ben  R.  Keller,  Jr.,  M.D.,  Arlington. 

17.  George  B.  Livesay.  M.D.,  San  Antonio. 

18.  Percy  B.  Luecke,  Jr.,  M.D.,  Dallas. 

19.  Jerry  C.  Marcontell,  M.D.,  Houston. 

20.  John  D.  Martin,  M.D..  El  Paso. 

21.  Paul  R.  Meyer,  M.D.,  Port  Arthur. 

22.  Joe  T.  Nelson,  M.D..  Weathorford. 

23.  Dorothy  Patras,  M.D.,  Fort  Worth. 

24.  L.  Rodney  Rodgers,  M.D.,  Houston. 

25.  Ed  W.  Schmidt,  M.D.,  Pecos. 

26.  John  M.  Smith,  Jr.,  M.D.,  San  Antonio. 

27.  Louis  M.  Theimer,  M.B.,  Wichita  Falls. 

28.  Charles  W.  Yates,  M.D.,  Rosenberg. 

Exhibit  10. — Agreement  Between  TMA  and  GHS  Re  Utilization  Review 

Activities 

Agreement  Between  Group  Hospitalization  Service,  Inc.  (Heretcn  Called 
THE  Contractor),  and  the  Texas  Medical  Foundation  (Herein  Called 
TMF) 

For  the  research  and  development  of  additional  utilization  review  activities 
to  be  performed  by  TMF  as  a  subcontractor  under  the  Group  Hospitalization 
and  Medical-Surgical  Contract  Nos.  21365,  21366,  and  21367  between  the  Con- 
tractor and  the  Texas  State  Department  of  Public  Welfare.  It  is  agreed  that : 

1.  The  Contractor  is  subcontracting  with  TMF  to  develop  an  onsite  admission 
and  concurrent  review  program  as  generally  described  in  the  attached  proposal 
titled,  "A  Proposal  for  the  Texas  Admissions  and  Review  Program."  dated 
March  22,  1974.  sucli  development  to  be  completed  within  90  days  from  the  sign- 
ing of  this  contract. 

2.  When  developed,  a  subcontract  detailing  the  activities  to  be  performed  by 
each  party  will  be  negotiated  and  executed  by  the  Contractor  and  TMF. 

3.  The  Contractor  and  TMF  discussions  have  led  to  general  agreement  on  the 
following  concepts  which  will  be  developed  more  specifically  in  the  subcontract : 

(a)  The  Contractor  has  responsibility  for  surveillance  of  all  inpatient  utiliza- 
tion review  activities  under  its  Contracts  with  the  State  Department  of  Public 
Welfare. 

(&)  The  Contractor  will  continue  its  present  inpatient  utilization  review  pro- 
grams until  such  time  modifications  and  changes  are  needed  to  interface  such 
present  programs  with  TMF  onsite  admission  and  concurrent  review  program. 

(c)  The  Contractor  will  provide  the  necessary  electronic  data  processing  ca- 
pability for  the  performance  by  TMF  of  its  onsite  admission  and  concurrent 
review  program,  TMF  reserving  the  right  to  use  other  data  processing  systems 
for  internal  purposes,  management,  administration  and  planning. 

(d)  TMF  will  have  access  to  all  data  relating  to  utilization  review  activities 
under  the  Contracts  between  the  Contractor  and  the  State  Department  of  Public 
Welfare,  including  that  generated  by  TMF  activities,  and  TMF  shall  have  full  use 
of  such  data  subject  to  the  confidentiality  provisions  which  are  contained  in  this 
Agreement  and  will  be  contained  in  the  subcontract. 

(e)  TMF  will  develop  specifications  for  data  collection  techniques,  data 
analysis  parameters,  report  system  and  content  within  its  onsite  admission  and 
concurrent  review  program. 

(/)  Confidentiality  of  data  will  be  protected  by  the  Contractor  to  the  extent 
permitted  by  law  and  its  Contracts  with  the  State  Department  of  Public  Welfare. 
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ig)  TMF  may  retain  the  services  of  consultants  as  determined  necessary  by 
TMF. 

(h)  TMF  will  develop  a  concurrent  review  program  to  be  utilized  by  the  Con- 
tractor and/or  TMF  in  small  hospitals  which  cannot  justify  the  employment  of  a 
coordinator. 

(i)  Data  developed  by  TMF  and  submitted  to  the  Contractor  will  be  identified 
separately  from  claims  information  in  the  electronic  data  processing  performed 
by  the  Contractor. 

(;■)  TMF  will  develop  prepayment  screens  based  upon  patterns  of  care  to  be 
used  by  the  Contractor  in  the  administration  of  hospital  claims. 

(fc)  TMF  may  request  special  informational  studies  appropriate  to  the  TMF 
onsite  admission  and  concurrent  review  program  from  the  Contractor,  which  the 
Contractor  will  supply  if  feasible. 

4.  TMF  will  perform  the  follov/ing  tasks  during  the  term  of  this  Agreement : 

(a)  Implementation  Planning  and  Scheduling.  Based  upon  the  most  recent 
Medicaid  patient  admission  data,  by  hospital,  accurate  forecasts  of  the  number 
of  local  coordinators  will  be  made.  Additionally,  budgets  for  the  operation  of 
the  TMF  onsite  admission  and  concurrent  review  program  will  be  prepared.  Once 
TMF  has  a  geographic  breakdown  of  hospital  admissions,  an  implementation 
schedule  will  be  developed. 

(b)  Criteria.  The  initial  set  of  criteria  to  be  used  in  the  review  process  will  be 
developed. 

(c)  Abstract  Design.  Abstract  forms  will  be  developed  for  use  in  the  review 
effort. 

(d)  Data  System  Design.  General  system  specifications  will  be  established,  sys- 
tem flows  prepared,  and  report  layouts  drawn  up. 

(  e)  Training  Program  Design.  A  formal  training  program  will  be  developed  for 
three  levels  of  TMF  participants  :  coordinators,  administrators  and  review  physi- 
cians. The  most  comprehensive  training  program  will  be  established  for 
coordinators. 

(/)  Manuals  and  Procedures.  Procedures  for  the  review  process  and  the  various 
appeals  processes  will  be  established.  When  the  subcontract  is  executed,  these 
procedures  will  be  incorporated  in  manuals  to  be  provided  to  all  TMF  employees 
for  use  during  their  training  and  for  reference  in  the  field. 

(g)  Recruitment  and  Training.  Procedures  will  be  established  for  the  recruiting 
and  training  of  all  TMF  employees,  including  coordinators,  review  physicians  and 
administrators.  However,  only  a  skeleton  staff  of  project  administrators  will  be 
hired  during  the  development  phase. 

{h)  Office  Start-up.  A  central  office  for  development  of  the  TMF  onsite  ad- 
mission and  concurrent  review  program  will  be  established  in  Austin  for  the 
duration  of  this  Agreement. 

Regional  Offices.  Plans  will  be  made  during  the  development  phase  for  TMF 
regional  offices  in  appropriate  areas  in  Texas.  u; 

(i)  Educational  Activities.  TMF  will  develop  and  implement  an  educational 
program  for  certain  hospitals. 

(i)  Establish  Advisory  Committees.  TMF  advisory  committees,  which  will  con- 
sist of  representatives  of  the  various  health  care  organizations  in  the  State  of 
Texas  will  be  established  and  will  be  used  for  consultation  in  the  development  of 
the  onsite  admission  and  concurrent  review  program. 

5.  In  the  development  of  this  program,  certain  costs  will  necessarily  be  in- 
curred hy  TMF,  and  that  TMF  will  be  reimbursed  for  such  costs  by  the  Contrac- 
tor on  a  timely  basis;  provided  that  TMF  will  submit  a  budget  of  costs  in  ad- 
vance to  the  Contractor  and  such  budget  must  be  approved  by  the  Contractor 
before  any  costs  called  for  under  such  budget  are  reimbursable  to  TMF. 

6.  This  Agreement  is  a  subcontract  under  the  Group  Hospitalization  and  Medi- 
cal-Surgical Contract  Nos.  21365,  21366.  and  21367  between  the  Contractor  and 
the  Texas  State  Department  of  Public  Welfare  and  is  subject  to  the  terms  and 
provisions  of  such  Contracts. 

7.  TMF  shall  maintain  books,  records,  documents  and  other  evidence  pertain- 
ing to  this  Agreement  to  the  extent  and  in  such  detail  as  shall  properly  reflect 
performance  hereunder. 

At  all  times  during  the  period  that  this  Agreement  is  in  force  and  for  a  rea- 
sonable time  thereafter  as  specified  below,  TMF  shall  accord  to  duly  authorized 
representatives  of  the  Contractor  and  of  the  State  and  Federal  governments  full 
access  to  such  of  its  records  as  have  direct  relationship  to  the  subject  matter 
hereof,  permitting  such  representatives  to  inspect  and  copy  such  records  in  the 
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.home  office  of  TMF;  provided,  however,  that  srich  inspection,  copying  and 
aiiditing  mav  bo  done  for  the  exchisive  purpose  of  assuring  the  Contractor  and 
the  State  and  Federal  agencies  involved  that  TMF  is  properly  fulfilling  its 
undertakings  according  to  the  terms  of  this  Agreement  and  to  assure  that 
reports  furnished  in  compliance  with  the  provisions  of  this  Agreement  are  true 
and  correct.  Such  access  shall  be  extended  upon  the  understanding  that  all  in- 
formation so  obtained  will  be  accorded  confidential  treatment  to  the  extent  that 
such  confidentiality  is  provided  for  under  applicable  law. 

No  documents  in  the  possession  of  TMF  due  to  the  provisions  of  this  Agree- 
ment shall  be  destroyed  by  TMF  unless  such  destruction  is  authorized  by  the 
Contractor  or  otherwise  authorized  under  the  terms  of  this  Agreement;  pro- 
Tided,  however,  that  in  the  event  this  Agreement  is  terminated,  TMF  shall 
have  the  right  to  place  such  documents  in  the  possession  of  the  Contractor. 

TMF  agrees  to  preserve  and  make  available  such  records  for  a  period  of  six 
(6)  years  (or,  if  shorter,  such  period  as  may  be  permitted  by  the  laws  and  regula- 
tions of  the  State  of  Texas  and  the  United  States)  from  the  date  of  service 
paid.  Records  involving  matters  in  litigation  shall  be  kept  for  one  (1)  year 
following  the  termination  of  litigation  if  the  litigation  has  not  terminated 
within  such  period. 

8.  TMF  will  treat  all  information  obtained  by  it  through  its  performance  un- 
der this  Agreement  as  confidential  information  to  the  extent  that  confidential 
treatment  is  provided  for  under  law,  and  will  not  use  any  information  so  ob- 
tained in  any  manner  except  as  neces.sary  to  the  proper  discharge  of  its  obliga- 
tions and  securing  of  its  rights  hereunder. 

Any  reports  which  identify  individual  Recipients  or  Eligible  Providers  will, 

unless   otherwise   specially    designated   by   the   Contractor,    be  considered   and 

held  by  TMF  as  confidential  or  privileged  matter  and  shall  be  used  only  for 

-purposes  connected  with  the  administratiton  of  the  Medical  Assistance  Act  of 

]967  as  it  now  reads  or  as  it  may  hereafter  be  amended. 

9.  TMF  agrees  to  comply  with  the  "Civil  Rights  Act  of  1964,"  and  any  amend- 
ments thereto,  and  the  rules  and  regulations  thereunder,  said  law  providing  in 
part  as  follows : 

"No  person  in  the  United  States  shall,  on  the  ground  of  race,  color,  or  na- 
tional origin  be  excluded  from  participation  in,  be  denied  the  benefits  of,  or  be 
subjected  to  discrimination  under  any  program  or  activity  receiving  Federal 
financial  assistance." 

10.  This  Agreement  will  not  become  effective  unless  approved  by  the  Texas 
State  Department  of  Public  Welfare,  which  approval  shall  include  acceptance 
of  this  Agreement  as  a  proper  activity  of  the  Contractor  under  the  provisions  of 
Article  III.  Section  B,  Subsection  1,  of  the  Group  Hospitalization  and  Medical- 
Surgical  Contract  Nos.  21365,  21366,  and  21367  between  the  Contractor  and  the 
Texas  State  Department  of  Public  Welfare;  provided  that  any  budget  submitted 
by  TMF  which  would  result  in  reimbursements  to  TMF  of  more  than  .$177,300.00 
niust  be  approved  by  the  Texas  State  Department  of  Public  Welfare  prior  to  ap- 
proval by  the  Contractor.  ,    ,    „  ^ 

Subject  to  the  provisions  of  paragraph  10  above,  this  Agreement  shall  become 
-effective  when  executed  by  both  parties  hereto. 

Texas  Medical  Foundation, 

By 

Group  Hospital  Service,  Inc., 

By- 

President. 


Exhibit  11 — TMA  Proposal  for  Texas  Admissions  and  Review  Program 

(TARP) 

A  Proposal  for  the  Texas  Admissions  and  Review  Program — Submitted  to 
Grout  Health  Sebvioes,  Inc.,  by  the  Texas  Medical  Foundation  (March  22, 

1974) 

r.  introduction 

The  Texas  Medical  Foundation,  at  the  direction  of  the  physicians  of  Texas, 

has  given  high  priority  to  developing  various  means  for  improving  the  quality 

-of  medical  care  in  the  State  of  Texas.  Of  the  projects  identified  by  the  Foundation, 

^the  Texas  Admissions  and  Review  Program  (TARP)  was  given  highest  priority 
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because  it  addressed  an  area  critically  needing  the  involvement  of  the  medical 
community  and  represented  a  proven  approach.  Additionally,  it  provided  the 
means  of  monitoring  the  quality  of  care,  effectively  and  efficiently  and  in  a 
manner  fully  responsive  to  the  requirements  of  Public  Law  92-603. 

The  Texas  Admissions  and  Review  Program  represents  an  adjunct  and  im- 
provement to  present  utilization  review  techniques.  It  provides,  for  the  first  time 
in  Texas,  an  effective  means  of  performing  admissions  and  concurrent  review. 
The  program  employs  the  techniques  of  reinforcement  of  review  at  the  local 
level  utilizing  the  local  utilization  review  committee  for  medical  determina- 
tions while  relieving  the  review  physician  of  mundane  clerical  tasks. 

The  process  of  developing  TARP  has  received  the  willing  endorsement  of  the 
medical  community.  This  support  was  earned,  because  TARP  recognized  the 
need  for  a  uniform  approach  and  guidelines  tempered  by  the  recognition  that  local 
judgment  must  be  exercised  when  patient  care  is  involved.  The  medical  founda- 
tion guidelines  have  been  established  not  only  to  highlight  criteria  for  admis- 
sion and  recommended  length-of-stay  by  diagnosis,  but  also  specify  criteria  for 
quality  of  care  and  provide  screens  for  determining  the  medical  necessity  of 
services. 

The  program  is  not  an  abstracting  system  or  a  data  collection  system.  It  is 
a  highly  refined  procedure  for  making  most  effective  use  of  the  local  utilization 
review  committee.  It  provides  uniform  procedures  and  disciplines  for  performing 
a  concurrent  review  of  the  quality  of  care.  It  does  this  by  utilizing  coordinators 
trained  by  the  Foundation  to  assist  the  physicians,  thus  allowing  the  utilization 
review  committee  to  concentrate  on  areas  requiring  their  attention. 

Everyone  involved  in  administering  our  complex  health  system  recognizes  the 
difficulty  in  developing  a  quality  review  program  that  will  receive  the  acceptance 
of  all  components  of  the  system.  The  Texas  Admissions  and  Review  Program 
proposed  by  the  Texas  Medical  Foundation  clearly  meets  the  test  of  uniform 
acceptability.  It  assures  the  government  and  the  public  that  recipients  of  publicly 
funded  health  care  are  receiving  quality  health  care  guided  by  the  limits  of 
medical  necessity.  It  assures  the  physician  that  he  can  treat  his  patients  in  a 
manner  tempered  only  by  the  guidelines  of  quality  of  care  and  medical  necessity. 
Finally,  it  assures  all  concerned  that  the  health  delivery  system  will  not  be 
distorted  by  the  application  of  techniques  that  do  not  recognize  the  special  nature 
of  medical  practice  and  patient  care. 

The  goals  of  the  Texas  Admissions  and  Review  Program  are  as  follows  : 

( 1 )  Reduced  administrative  and  paperwork  demands  on  physicians  and  institu- 
tions through  the  establishment  of  an  effective  support  system. 

(2)  More  effective  use  of  institutional  care  by  assuring  necessity  of  admis- 
sions, and  more  effective  employment  of  high  quality  care  based  upon  use  of 
benefits  available  under  the  program. 

(3)  Guaranteed  payment  to  the  hospitals  for  certified  medically  necessary  care. 
The  Texas  Admissions  and  Review  Program  will  directly  affect  every  physician 

who  treats  public  aid  recipients,  and  eventually  the  majority  of  all  patients 
in  the  State  of  Texas.  The  following  are  important  TARP  guidelines : 

(1)  The  monitoring  and  certification  of  admission  to  hospitals  to  establish 
medical  necessity  for  institutional  care. 

(2)  The  utilization  of  established  mechanisms  for  certification  within  twenty- 
four  hours  of  a  hospital  admission  (or  on  a  pre-admissions  basis  if  required),  and 
the  determination  of  a  length-of-stay  for  any  diagnostic  category  for  extended 

(3)  Concurrent  review  to  determine  the  medical  necessity  of  all  procedures  and 

services.  .  i.  j  v 

(4)  The  elimination  of  hospital  days  when  they  cannot  be  substantiated  by 

demonstrated  medical  need. 

(5)  The  identification  of  underutilization  and  overutilization  of  medical 
services  and  procedures  and  development  of  necessary  corrective  measures. 

(6)  The  development  of  an  on-going  review  of  diagnoses,  services  and  patterns 
of  medical  care  provided  to  patients.  _ 

(7)  The  acceptance  by  the  fiscal  agent  of  the  program's  determination  of 
medical   necessity. 

The  emphasis  on  local  control  for  determination  of  necessity  and  adequacy 
of  care,  while  at  the  same  time  providing  a  single  overall  point  of  interface  for 
all  the  individual  TARP  activities,  will  be  accommodated  through  the  facilities 
of  the  Texas  Medical  Foundation.  These  same  facilities  and  resources  will  play 
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an  invaluable  role  in  supporting  the  local  operation,  by  disseminating  informa- 
tion and  permitting  establishment  of  a  focal  point  for  contact  by  outside  orga- 
nizations involved  in  the  review  processes.  This  advantage  can  hardly  be  over- 
emphasized when  considering  review  of  care  in  the  State  of  Texas.  The  num- 
ber of  cases  involved  and  the  geographic  distribution  of  this  population  demands 
that  administrative  functions  be  streamlined  as  much  as  possible.  With  the 
Texas  Medical  Foundation  serving  as  the  focal  point  for  the  entire  TARP  pro- 
gram, it  will  be  possible  to  achieve  great  eflSciency  through  the  sharing  of  man- 
power and  equipment  resources,  distribution  of  program  results,  and  availability 
of  a  single  point  of  reference  for  all  TARP  activity.  The  design  will  minimize 
the  possibility  of  duplicated  effort  or  assignment  of  functions  to  points  of 
responsibility  not  best  suited  to  carrying  out  the  particular  function :  TARP  will 
allow  for  a  clear-cut  delineation  of  responsibilities  for  fiscal  and  medical  ac- 
tivities related  to  administration  of  the  Title  XIX  program  in  Texas.  The 
existing  administrative  organization,  oriented  to  fiscal  management  and  claims 
processing,  will  continue  to  carry  out  its  functions  without  disruption.  However, 
payment  will  not  be  made  until  hospital  stays  have  been  certified  by  TARP 
for  both  length-of-stay  and  the  medical  necessity  of  services.  TARP  will  also 
be  designed  specifically  to  capture  non-fiscal  data  pertaining  to  medical  care  as 
delivered  on  behalf  of  the  Title  XIX  program. 

The  members  of  the  Texas  Medical  Foundation  recognize  that  considerable 
experience  has  been  gained  by  other  organizations  in  developing  hospital  re- 
view programs.  The  staff  has  reviewed  the  On-Site  Concurrent  Hospital  Utiliza- 
tion Review  Program  developed  by  the  Utah  Professional  Review  Organization, 
Hospital  Admissions  and  Surveillance  Program  of  the  State  of  Illinois,  and  the 
Certified  Hospital  Admissions  Program  developed  by  the  Sacramento  (Califor- 
nia) Foundation  for  Medical  Care.  However,  the  medical  foundation  has  not 
lost  sight  of  the  fact  that  Texas  has  many  capabilities  of  its  own  that  must  not 
be  neglected.  The  TARP  reinforces  present  approaches,  rather  than  duplicating 
or  destroying  what  has  already  proven  effective. 

n.    TAEP    REVIEW    PEOCESS 

A.  The  Local  Coordinator 

All  certification  activities  and  preliminary  review  are  carried  out  by  local 
TARP  coordinators  who  are  specially  trained  nurses,  medical  records  adminis- 
trators, or  others  whose  background  qualifies  them  for  training  in  medical  review. 
The  major  responsibilities  of  the  local  coordinators  are :  to  certify  the  medical 
necessity  of  admissions ;  to  assign  an  initial  length-of-stay  based  on  admitting 
diagnoses ;  to  apply  physician-developed  screening  criteria  for  concurrent  reveiw 
of  the  medical  necessity  and  adequacy  of  procedures,  treatments  and  services ; 
to  assist  in  discharge  planning;  and  to  assist  the  hospital  utilization  review 
committee  in  carrying  out  its  utilization  review  responsibilities. 

Local  coordinator  activities  will  be  supervised  by  a  local  physician  advisor 
who  will  provide  all  necessary  medical  judgments. 

B.  Admission  Revieto 

The  following  historical  data  will  be  neecssary  in  order  for  the  coordinator 
to  astablish  the  necessity  of  the  admission  : 

(1)  the  patient's  complete  name,  age  and  sex 

(2)  the  patient's  identification  number 

(3)  the  problem,  diagnoses  and/or  surgical  procedures  necessitating  admission 

(4)  where  appropriate,  the  date  of  operating  room  reservation  or  scheduled 
diagnostic  procedures. 

(5)  the  physician's  plan  for  investigation  and/or  treatment. 

This  information  must  coincide  with  minimum  admission  criteria  established 
by  specialty  panels  and  found  in  the  coordinator's  manual. 

Physician  advisors  and/or  utilization  review  committees  will  determine  the 
medical  justification  for  exceptions  and  act  at  their  discretion.  Diagnostic  admis- 
sions will  be  denied  certification  unless  the  diagnostic  procedure  required  hos- 
pitalization (i.e.,  myelography,  bronchoscopy,  etc.),  or  the  patient's  phvsical 
condition  precludes  outpatient  diagnostic  studies.  Diagnostic  admissions  for  the 
convenience  of  the  patient  or  physician  will  not  be  certified. 
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Depending  on  Medicaid  regulations,  prior  autliorization  to  hospitalize  (pre- 
admission certification)  will  only  be  necssary  in  cases  whete  special  control 
is  required.  Physicians  or  hospitals  who  repeatedly  admit  without  sufiieient  data 
to  allow  review,  who  repeatedly  exceed  the  designated  length-of-stay  without  jus- 
tification, or  who  grossly  overutilize  or  underutilize  procedures,  will  be  required 
to  submit  pre-admission  data. 

Should  an  admission  be  disapproved,  the  physician  advisor  will  notify  the 
hospital,  the  patient  and  the  admitting  physician.  Physicians  who  are  con- 
tinually in  noncompliance  with  the  admissions  guidelines  and  procedures  may 
be  placed  on  a  "prior  authorization"  list,  and  will  be  rquired  to  submit  to  pre- 
admission certification  by  the  physician  advisor.  The  appeals  mechanism  for  ad- 
mission certification  will  be  through  the  local  physician  advisor,  through  the 
hospital  utilization  review  committee,  through  the  local  Appeals  Committee,  to 
the  regional  TARP  program  Council,  and  the  Executive  Committe  of  the  State 
Admissions  Program  Ooimcil. 

C.  Quality  Review 

The  Texas  Medical  Foundation,  as  well  as  the  Department  of  Public  Welfare, 
recognizes  the  extreme  importance  of  a  concurrent  review  of  the  appropriateness 
of  care,  in  addition  to  certification  of  the  admission  and  length-of-stay.  The  Texas 
Medical  Foundation  currently  has  a  number  of  specialty  committees  and  societies 
at  work  developing  adaptations  of  the  Utah  Professional  Review  Organization's 
Quality  of  Care  Criteria.  It  is  important  to  note  that  these  criteria  are  intended 
for  screening  purposes  only :  they  are  not  to  be  employed  as  a  professional  evalu- 
ation of  medical  care  and  do  not  constitute  standards  governing  a  physician's 
or  hospital's  obligation  to  a  patient.  These  criteria  are  developed  by  diagnosis 
and  specialty,  and  contain  the  following  components  : 

(1)  Indications  for  admission  which  must  be  present  in  order  to  necessitate 
hospitalization. 

(2)  Aspects  of  a  patient  history,  relevant  to  the  diagnosis,  which  should  be 
recorded. 

(3)  Necessary  components  of  a  physical  examination. 

(4)  A  specification  of  the  necessary  procedures,  as  well  as  the  appropriate 
time  for  initiating  therapy. 

In  addition,  the  specialty  panels  are  developing  specifications  by  diagnosis  for 
determining  when  outpatient  care  rather  than  inpatient  care  is  indicated.  They 
are  further  specifying  guidelines  for  reviewing  procedures,  services  and  treat- 
ment for  medical  necessity ;  these  guidelines  will  specify  services  that  are  never 
oalleti  for,  as  well  as  those  that  are  always  required.  Where  possible,  frequency 
limitations  will  be  developed.  It  is  important  to  note  that  these  criteria  do  not 
dictiite  the  practice  of  medicine,  but  rather  serve  only  to  identify  cases  which 
should  be  reviewed  by  a  physician  advisor. 

A  sample  UPRO  criterion  is  shown  in  Appendix  A. 

D.  Length-of-Stay  Review 

Once  the  patient  has  been  admitted,  the  TARP  coordinator  will  assign  a  length- 
of-sti^y  based  on  the  diagnosis.  In  the  event  of  difficulty  in  determining  the 
lengtli-of-stay,  the  local  physician  advisor  vrill  be  consulted  to  render  decisions 
requiring  professional  judgment.  Only  the  most  common  100  diagnoses  will  be 
screened,  using  the  75th  i>ercentile  of  the  state  length-of-stay  experience. 

It  is  essential  that  TARP  do  more  than  merely  certify  initial  length-of-stay. 
Preliminary  data  shows  a  wide  variation  in  admission  and  discharge  diagnoses; 
it  will  be  necessary  for  the  on-site  coordinator  to  re-certify  the  patient's  length- 
of-stay  whenever  the  admitting  diagnosis  is  modified  because  of  a  change  in  the 
patient's  status  or  the  availability  of  additional  diagnostic  information.  And 
on-going  monitoring  of  the  patent's  chart  shall  be  performed  regularly  by  the 
coordinator,  as  follows : 

(1)  The  coordinator  will  flag  any  chart  twenty-four  hours  prior  to  its  length- 
of-stay  expiration.  If  an  extension  is  requested  and  the  medical  necessity  is  not 
obvious  to  the  coordinator,  the  chart  will  be  referred  to  the  physician  advisor 
for  review,  and  for  disapproval  or  approval  of  an  extension  of  stay.  In  the 
latter  case,  a  new  review  date  will  be  assigned.  In  either  case,  disposition  will 
be  noted  on  the  chart  and  appropriate  docimieutation  abstracted  by  the  local 
coordinator. 
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(2)  Any  physician  ot  hospital  may  request  an  extension  of  stay  for  medical 
reasons  by  aflBxihg  to  the  chart  a  signed  request  form,  with  appropriate  docu- 
mentation of  complications  or  change  of  diagnosis.  (Only  the  physician  attend- 
ing the  patient  may  sign  the  request.)  The  coordinator  will  flag  such  charts  for 
referral  to  the  physician  advisor  where  it  will  be  handled  as  under  (1)  above. 

(3)  If  a  previously-anticipated  weekend  or  holiday  discharge  is  cancelled  be- 
cause of  a  change  in  the  patient's  condition,  the  attending  physician  will  notify 
the  coordinator  on  the  first  working  day  following. 

(4)  If  an  extension  of  length-of-stay  is  denied  by  the  physician  advisor,  the 
attending  physician  may  appeal  to  the  local  utilization  review  committee.  The 
committee  may  approve,  disapprove,  or  refer  the  problem  to  the  Regional  Policy 
Board.  The  Regional  Policy  Board  may  also  approve,  disapprove,  or  refer  the 
request  to  the  State  Policy  Board. 

(5)  The  coordinator  will  flag  any  chart  that  .shows  a  discrepancy  between  the 
admitting  diagnosis  and  accumulated  record  information,  and  the  physician 
advisor  will  be  notified.  _  . 

(6)  The  physician  advisor  assigned  by  the  hospital  utilization  committee  shall 
be  responsible  for  all  medical  judgments  concerning  concurrent  review  not  han- 
dled by  the  utilization  committee  itself. 

(7)  Only  the  physician  advisor  may  certify  a  shorter  length-of-stay  than 
assigned  on  admission  for  an  altered  or  unsubstantiated  diagnosis. 

(8)  Only  twenty-four  hours  will  be  allowed  for  false  labor,  or  for  admission 
certifications  or  extensions  of  length-of-stay  which  are  denied. 

E.  TARP  Reports 

An  important  by-product  of  TARP  will  be  a  series  of  reports,  designed  to  high- 
light various  aspects  of  health  care  utilization.  These  reports  include : 

(1)  Extended  Stay  Reports  will  report  on  the  number  of  Medicaid  admissions 
for  each  .subdivision  of  the  program  and  total  hospital  days  by  authorization 
category  (i.e.,  days  which  fall  within  the  established  length-of-stay  criteria,  days 
which  exceed  the  criteria  but  for  which  extensions  were  granted,  and  days  for 
which  extensions  were  denied). 

(2)  Utilization  of  Services,  Procedures  and  Treatment  will  tabulate  procedures 
and  treatments  used  for  each  diagnosis.  The  reports  will  identify  cases  where 
services  were  performed  but  not  certified,  or  where  TARP  prevented  the  service 
from  being  performed.  An  important  additional  use  of  these  reports  will  be  to 
identify   areas  of  underutilization — areas  in  which  the  indicated  care  is  not 

being  administered.  „        .  ^  ^^      r,     . 

(3)  Quality  of  Care  Reports  will  analyze  the  overall  performance  of  the  physi- 
cian and  his  facility  regarding  the  provision  of  medical  care  in  comparison  to 

criteria  for  care.  ,         * 

(4)  Criteria  Reports  will  show,  for  each  diagnosis,  the  number  of  cases  meet- 
ing or  failing  the  admission,  quality,  procedural/treatment  and  length-of-stay 

criteria. 

(.5)  Special  Request  Reports  can  be  produced  on  demand  for  selected  hospitals, 

cities,  counties,  or  regions.  ,   ,         ^ 

(6)  Historical  Vtilization  Reports  will  be  prepared  from  data  .subsequently 
supplied  on  magnetic  tape  by  the  fiscal  intermediary.  These  reports  will  show 
the  cost  of  care  bv  diagnosis,  as  well  as  historical  trends  in  the  cost  of  care. 

Information  accumulated  by  TARP  will  be  fed  back  through  the  Texas  Medical 
Foundation  and  used  to  determine  the  educational  needs  of  the  practicing  physi- 
cians in  various  localities.  We  fully  expect  that  recommendations  for  changes 
and  improvements  to  TARP  will  originate  from  the  local,  regional  and  state 
levels. 

m.    TARP   PROGRAM    ADMINISTRATION 

A.  TARP  Organization 

The  TARP  organization  consists  of  two  distinct  but  related  structures:  an 
administrative  organization,  responsible  for  TARP  operations,  and  a  profes- 
sional organization,  composed  primarily  of  physicialns  and  responsible  for 
overall  TARP  policy  and  all  medical  judgments. 

The  TARP  Program  Director  (see  accompanying  chart)  reports  to  the  Execu- 
tive Director  of  the  Texas  Medical  Foundation.  Reporting  to  the  Program 
Director  are  a  TARP  Program  Coordinator,  a  Senior  Nurse,  and  various  aucil- 
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lary  functions  to  be  added  during  the  second  year  of  TARP  operation.  TARP 
Regional  Managers,  one  for  each  of  three  TARP  regions,  are  responsible  to  tlie 
Program  Coordinator.  (The  Program  Coordinator  himself  will  serve  as  Regional 
Manager  for  the  fourth  TARP  region.)  The  Regional  Managers  supervise  the 
TARP  Regional  offices  and  coordinate  all  activities  at  the  regional  level,  includ- 
ing relations  with,  and  administrative  support  for,  the  Regional  Policy  Com- 
mittee of  physicians,  and  the  activities  of  the  local  coordinators. 

Depending  on  the  geographic  location,  the  number  of  Title  XIX  admissions 
and  the  type  of  services  provided  by  each  inpatient  facility,  one  of  four  types 
of  local  coordinator  concepts  will  be  employed  : 

( 1 )  Full-time  employees  of  TARP  assigned  to  one  facility  ; 

(2)  Full-time  employees  of  TARP  assigned  to  several  facilities ; 

(3)  Part-time  employees  of  TARP  assigned  to  one  or  more  facilities  ;  and 

(4)  An  employee  of  the  facility  conducting  the  review  with  strong  support 
from  the  local  physician  advisor  and  the  nearest  TARP  regional  office.  All 
services  rendered  by  these  employees  of  the  facility  will  be  reimbursed  by 
TARP. 

The  professional  component  of  the  TARP  organization  consists  primarily  of 
physicians  who  are  not  employees  of  TARP,  but  are  reimbursed  by  TARP  for 
time  devoted  to  the  program.  Reimbursement  and  responsibility  are  uniquely 
interwoven ;  no  responsible  physician  can  or  should  be  required  to  provide  the 
necessary  commitment  of  time  and  personal  involvement  and  to  accept  the 
responsibility  for  effective  review  without  adequate  remuneration.  Reimburse- 
ment will  be  on  an  hourly  basis,  with  the  physicians  recording  and  reporting 
their  time  spent. 

.  TARP  policies  will  emanate  from  a  State  Policy  Board  including,  but  not 
limited  to,  representatives  of  local  medical  regions,  the  Texas  Hospital  Associa- 
tion, the  Texas  Osteopathic  Medical  Association,  the  Department  of  Public  Wel- 
fare, the  Bureau  of  Health  Insurance,  Blue  Cross/Blue  Shield,  CHAMPUS 
and  members  of  the  Texas  Medical  Foundation.  The  State  Policy  Board  will 
deal  primarily  with  four  Regional  Policy  Committees,  each  consisting  of  phy- 
sicians, osteopaths,  and  hospital  administrators  from  one  of  the  four  TARP 
regions.  In  turn,  the  Regional  Policy  Committees  will  interface  with  local  phy- 
sicians through  Local  Appeals  Boards  who  will  deal  directly  with  hospital 
utilization  review  committees.  The  accompanying  diagram  shows  how  the  setting 
of  medical  policy  and  the  physician  appeals  mechanism  flows  downward  and 
upward,  respectively,  through  this  structure. 

The  physician  advisors  will  provide  local  medical  judgment  and  serve  a& 
advisors  to  the  local  coordinators.  They  will  be  nominated  by  the  hospital 
utilization  review  committee  and  appointed  by  the  TARP  Regional  Policy  Com- 
mittee, thereby  assuring  their  credibility  and  local  acceptance. 

B.  Educational  Programs 

Texas  physicians  will  require  familiarization  with  the  operation  of  TARP. 
Such  subjects  as:  (1)  cost  containment  methods;  (2)  quality  review;  (3) 
extension  requests;  (4)  appeals  mechanisms;  and  (5)  outcome  analysis,  will 
be  brought  to  the  attention  of  the  practicing  physicians  by  various  methods. 
Methods  of  educating  physicians  include  instruction  manuals,  state  and  regional 
workshops,  updates  via  monographs  and  papers,  county  medical  society  meet- 
ings, hospital  staff  meetings,  TMA  and  TMF  communications,  and  TMA  meetings. 

It  is  planned  that  both  the  full-time  and  part-time  coordinators,  as  well  as  the 
employees  of  health  care  facilities  supporting  TARP,  will  require  education  in 
TARP  operations.  They  will  receive  manuals  of  instruction  and  be  required  to 
attend  an  initial  orientation  course  to  be  followed  by  periodic  workshops  and 
conferences  as  inodifications  occur. 
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Hospital  staffs  will  also  require  education  about:  (a)  admissions  criteria; 
(b)  lengtli-of-stay  criteria;  (c)  concurrent  screening  review  criteria;  (d)  rela- 
tionships of  hospital  to  local  coordinator  and  physician  advisor;  (e)  extension 
of  hospital  stay  procedures;  (f)  final  certification  of  medical  necessity  of  care 
provided;    (g)   retrospective  certification;  and    (h)    provisions  of  daily  census. 

C.  The  Certification  Process 

At  the  time  of  patient  discharge  the  local  coordinator  will  provide  the  hospital 
with  a  certificate  of  care  which  will  indicate  the  number  of  days  certified.  In 
addition,  the  certificate  will  indicate  which  medical  services,  if  any,  were  not 
certified  for  payment.  The  hospital  will  be  required  to  submit  this  certificate  along 
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with  its  claims  to  the  Title  XIX  intermediary.  There  will  be  numerous  problem 
areas  that  will  become  evident  during  the  initial  development  and  implementation. 
The  following  describes  the  approaches  suggested  by  the  TARP  planners : 

Extension  certifications. — In  situations  of  obvious  medical  necessities  such  as 
fever,  incontinence,  draining  abscess  and  bleeding,  the  coordinator  may  grant  au 
extension  without  a  review  by  the  physician  advisor. 

Social  sei^vice  in  long  term  care  transfer  delays. — It  is  evident  that  some 
individuals  are  admitted  to  the  hospital  primarily  for  sociological  rather  than 
medical  reasons.  Patients  with  social  service  problems,  as  well  as  those  individuals 
who  require  extended  care,  must  be  properly  and  efficiently  placed  in  a  long  term 
care  institution.  To  increase  the  efficiency  of  placement,  the  cause  of  delays  will 
have  to  be  identified,  and  closely  monitored.  An  extension  will  be  denied  in  those 
cases  in  which  the  delay  in  transfer  is  attributable  to  either  the  physician  or 
the  hospital.  On  the  other  hand,  an  extension  will  be  granted  whenever  the  delay 
results  from  an  action  of  a  governmental  agency,  or  because  of  a  justifiable  social 
service  problem. 

A  Certified  Day. — It  is  necessary  to  define  clearly  a  certified  day.  Many  hospital 
services  such  as  the  casting  of  minor  fractures,  renal  dialysis,  minor  dermatol- 
ogical  procedures,  and  others  should  be  billed  to  the  state  on  an  outpatient  cost 
statement  rather  than  as  a  day's  inpatient  charge.  In  addition,  in  those  institu- 
tions which  allow  patient  passes  from  the  hospital,  periods  at  home  should  not 
be  billed  as  certified  days  nor  should  the  hospital  be  reimbursed.  A  four  hour 
minimum  period  of  hospitalization  will  be  required  prior  to  certification  as  a 
certified  day.  Certification  cannot  be  granted  for  ambulatory  services,  regard- 
less of  whether  or  not  a  bed  was  occupied.  Only  one  day  will  be  certified  for  mul- 
tiple admissions  for  false  labor.  These  policies  are  established  to  maintain  pro- 
gram effectiveness  by  restricting  reimbursement  to  those  services  that  are 
medically  necessary  and  which  require  inpatient  hospital  care. 

Pre-Operatixe  Days,  Diagnostic  Work-tips,  and  Ontpatient  Services. — Nor- 
mally only  one  pre-operative  hospital  day  will  be  certified ;  in  exceptional  cases, 
additional  days  may  be  granted  based  upon  justification  of  medical  need.  Some 
requests  for  admission  will  undoubtedly  be  for  a  diagnostic  work-up,  especially 
in  teaching  institutions  where  the  medical  assistance  case  load  is  large  and 
mobile.  Where  diagnostic  work-up  is  requested,  the  coordinator  learns  which 
laboratory  tests  have  already  been  completed.  After  reviewing  the  diagnostic 
problem,  the  physician  advisor  is  responsible  for  determining  the  justification 
for  an  in-hospital  diagnostic  work-up.  The  Texas  Admissions  and  Review 
Program  will  stress  the  objective  that  services  which  can  be  rendered  on  an  out- 
patient basis  be  so  accomplished. 

Finally,  the  TARP  guidelines  encourage  outpatient  service  for  procedures 
such  as  casting  of  minor  fractures,  removal  of  cysts,  moles,  lipomas  and  warts, 
and  other  lesser  diagnostic  procedures.  Furthermore,  merely  occupying  an 
emergency  room  without  justification  of  medical  necessity  is  not  considered 
adequate  proof  of  eligibility  for  hospital  admission  certification. 

Health  emergencies  and  re-certification  for  diagnostic  changes. — Unless  re- 
quired by  regulation,  TARP  will  not  require  pre-admission  certification  of  emer- 
gency admissions ;  however,  any  admission,  whether  emergency  or  otherwise, 
may  be  disapproved  for  certification  within  twenty-four  hours  after  admission. 
If  it  is  determined  that  the  admission  was  unnecessary,  both  the  hospital  and 
physician  will  be  notified,  and  one  day  of  certification  will  be  allowed. 

The  continual,  on-site  concurrent  review  of  the  patient's  diagnostic  status  is 
an  integral  part  of  TARP.  An  initial  certification  of  days  granted  may  prove  to 
be  in  excess  of  the  days  needed,  or,  it  may  be  insufficient ;  on-going  review  under 
TARP  can  adjust  the  need  appropriately. 

In  the  case  of  a  revised  diagnosis  requiring  a  longer  stay,  an  extension  request 
by  the  admitting  physician  should  be  easily  justified  by  medical  necessity ;  the 
patient  is  certified  for  the  median  length-of-stay  for  the  revised  diagnosis. 

In  many  cases,  the  revised  length-of-stay  may  be  less  than  the  number  of  days 
the  patient  has  been  in  the  hospital.  The  re-certification  is  then  adjusted  to 
correspond  to  the  patient's  actual  stay  to  date  in  the  hospital,  plus  one  day, 
and  the  physician  is  notified  promptly  of  the  need  to  justify  further  hospitali- 
zation. 

These  procedures  for  on-going  review  (i.e.,  administrative  review)  by  th« 
coordinator  and  re-certification  by  the  physician  advisor,  are  necessary  to  avoid 
improper  certification.  Experience  with  other  admissions  programs  has  shows 
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that  a  relevant  admissions  certification  program  requires  botli  certification  of 
the  diagnosis  on  admission  and  continuing  review  of  the  certification  based  on 
the  status  of  the  patient. 

Review  of  Services. — The  certification  process  includes  a  review  of  all  proced- 
ures, services  and  treatment,  to  assure  their  medical  necessity.  The  process  re- 
quires the  comparison  of  orders  and  care  to  quality  of  care  guidelines  and  the 
identification  of  services  which  ought  to  be  questioned.  If  the  medical  advisor 
deems  that  delivered  services  are  "not  medically  necessary,"  then  the  local  co- 
ordinator will  be  requiretl  to  notify  the  carrier,  through  the  certification  process, 
that  reimbursement  is  not  justified. 

Prior  Approval  Status,  Confidentiality  and  Anthorized  PhysiGians. — In  teaching 
institutions,  only  senior  residents  and  attending  physicians  have  the  authority 
to  admit  patients.  The  hospital  will  be  asked  to  provide  the  coordinator  with  a 
list  of  authorized  residents  and  a  copy  of  their  signatures.  Continued  monitoring 
of  authorized  signatures  will  be  important  to  insure  that  interns  and  medical 
students  are  not  authorizing  admissions.  Physicians  will  be  identified  for  review 
purposes  and  also  to  limit  the  admitting  authority  of  abusing  physicans. 

Physicians'  confidentiality  is  extremely  important.  All  physicians  will  have 
unique  identification  numbers,  and  knowledge  of  actual  identity  will  be  restricted 
to  only  a  few  key  program  personnel.  The  state  will  not  receive  information  on 
physicians  by  name  in  any  monthly  reports. 

As  in  any  regulatory  program,  there  will  be  individuals  who  will  not  comply 
with  the  guidelines  and  procedures.  These  individuals  will  be  paced  upon  a  pre- 
certification  approval  list  to  have  their  cases  reviewed  and  pre-certified  by  the 
physici!ni  advisor  prior  to  admission.  This  aspect  of  the  program  will  be  closely 
evaluated  by  the  state  oflSeials  and  the  TARP  committee.  This  approach,  which 
recognizes  that  almost  all  physicians  will  admit  properly,  is  much  more  economi- 
cal than  general  pre-admission  certification. 

Retroactive  certification. — There  will  be  occasions  when  the  patient  is  deter- 
mined to  be  eligible  only  after  discharge.  In  addition,  no  extension  may  have 
been  requested  during  hospitalization,  and  the  patient  discharged  without  the 
hospital  obtaining  certification  for  a  number  of  medically  justifiable  days.  All 
such  occurrences  will  be  carefully  evaluated.  Physicians  who  are  in  repeated 
noncompliance  of  this  kind  wdll  be  placed  upon  pre-admissions  certification 
status.  In  those  instances  in  which  the  patient  is  discharged  before  the  physician 
requests  extension,  the  attending  physician  and  the  chief-of-staff  will  be  asked 
to  explain  to  the  regional  committee  the  cause  for  the  delay. 

D.  Appeals 

A  well-organized  and  efficient  mechanism  will  be  established.  In  any  certifica- 
tion or  review  program,  the  appeals  procedures  must  be  prompt  while  striking  a 
balance  between  fairness  and  a  critical  assessment  of  the  appeals.  Two  types  of 
appeals  are  anticipated — first,  those  instances  in  w^hich  the  physician  advisor 
determines  that  continued  hospitalization  is  not  medically  justified,  and  the  phy- 
sician disagrees  with  the  advisor ;  second,  cases  in  which  certification  is  withheld, 
hospital  services  rendered,  and  the  hospital  wishes  to  justify  medical  necessity 
and  receive  compensation.  The  local  utilization  review  committee  wdll  monitor 
the  activities  of  the  local  physician  advisor  and  act  as  the  Court  of  First  Appeals. 
There  must  also  be  a  local  Appeals  Committee,  however,  serving  more  than  one 
hospital :  in  this  way,  appeals  will  be  heard  by  a  committee  whose  interests  are 
not  limited  to  a  single  institution  or  single  medical  staff.  In  addition,  where 
available,  there  will  be  a  mechanism  whereby  a  physician  who  disagrees  with 
the  decision  of  the  physician  advisor  can  receive  immediate  review  by  another 
physician  who  is  well  qualified  in  the  particular  specialty.  Review  of  existing 
programs  in  other  states  has  revealed  that  the  number  of  physician  appeals  has 
been  quite  low. 

E.  Evaluation 

Five  special  reports  will  be  aimed  directly  at  measuring  the  effectiveness  and 
efficiency  of  TARP  itself : 

(1)  Production  reports  will  provide  data  on  the  number  of  cases  reviewed  and 
their  disposition. 

(2)  Extension  reports  will  show,  by  diagnosis  within  region,  the  number  of 
length-of-stay  extensions  requested,  granted,  and  denied. 

(3)  VtiUzatiOn  of  procedures,  services  and  treatment  reports  will  be  used  to 
measure  the  impact  of  TARP  in  reducing  the  number  of  unnecessary  services 
as  well  as  identifying  needed  services  for  improvement  in  quality  of  care. 
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(4)  Cost  effectiveness  reports  will  assess  the  effect  of  TARP  on  costs  of  medical 
care  under  admission  and  concurrent  review  in  comparison  to  historical  utiliza- 
tion patterns  and  the  quality  of  care  received. 

(5)  Data  reliahility  reports  will  compare  reliability  of  data  generated  by  TARP 
with  claims  information  provided  by  the  institution. 

The  Texas  Admissions  and  Review  Program  will  assure  that  Medicaid  bene- 
ficiaries receive  the  highest  possible  quality  of  medical  care  consistent  with  good 
medical  practice,  and  at  the  same  time  will  provide  substantial  cost  savings  to 
the  state  in  its  funding  of  the  Title  XIX  program,  through  its  identification  and 
certification  of  only  those  services  and  admissions  which  are  medically  necessary 
in  the  treatment  of  a  case. 

Initial  savings  will  accrue  from  TARP's  non-certification  of  one  and  two  day 
hospital  admissions  which  are  for  diagnostic  pui"poses  only,  except  in  those  cases 
where  services  provided  in  a  diagnostic  admission  cannot  be  performed  on  an 
outpatient  basis. 

Lengths-of-stay  based  on  diagnosis  will  be  assigned  by  the  local  coordinator  for 
each  hospital  admission  covered  by  the  program.  Programs  similar  to  TARP  have 
been  successfully  implemented  in  other  areas  of  the  country.  If  the  savings 
achieved  in  Texas  through  TARP  are  similar  to  savings  achieved  through  similar 
programs,  there  should  be  an  annual  savings  to  the  Medicaid  program  of  four 
to  six  million  dollars  per  year,  over  and  above  the  program  costs  of  TARP,  from 
the  reduction  of  paid  hospital  days. 

The  concurrent  review  mechanism  will  ensure  that  all  services  performed  in 
reviewed  cases  will  be  evaluated  for  medical  necessity.  Certification  for  payment 
under  the  Title  XIX  program  wil  be  denied  for  those  services  found  to  be  not 
medically  necessary.  More  likely,  the  influence  of  the  medical  advisor  on  the 
treating  physician  will  prevent  the  unnecessary  services  from  being  performed  at 
all,  lowering  the  burden  of  unreimbursed  expenses  for  both  the  treating  physician 
and  the  hosptial.  Significant  cost  benefits  will  accrue  to  both  the  Medicaid  pro- 
gram and  to  the  providers  of  care  from  the  pre-performance  notice  of  non- 
certification  and  non-payment  for  services  deemed  not  medically  necessary. 

As  the  TARP  program  is  implemented  throughout  the  state,  a  change  in  the 
patterns  of  treatment  should  be  noted.  Concurrent  review  of  physicians  by  their 
peers  with  respect  to  physician-established  criteria,  and  a  Texas  Medical  Founda- 
tion-sponsored educational  program  in  areas  where  standard  treatment  is  not 
in  accordance  wdth  the  criteria,  will  encourage  stricter  adherence  to  the  stand- 
ards of  quality  of  care  as  listed  in  the  criteria.  Physicians  will  still  have  latitude 
In  determining  treatment  patterns  based  on  their  own  medical  judgment,  but 
they  know  the  services  they  provide  will  be  evaluated  by  their  peers  for  medical 
necessity. 

The  recipient  of  care  will  benefit  in  that  TARP  will  make  the  recipient's 
physician  aware  of  possible  underutiliztaion  as  well  as  overutilization.  This 
effort  is  considered  part  of  TARP's  educational  program,  and  will  result  in  a 
rise  in  the  overall  quality  of  care,  within  the  bounds  of  medical  necessity,  pro- 
vided to  Title  XIX  recipients. 

The  valuation  of  discharge  plans  on  a  concurrent,  local  basis  will  have  a 
favorable  impact  on  Medicaid  program  costs.  TARP  coordinators  will  be  aware 
of  lower-level  care  facilities  in  their  areas,  and  suggest  the  use  of  alternative 
facilities  where  appropriate,  resulting  in  lower  costs  of  Medicaid  and  a  change 
to  the  utilization  patterns  of  other  resources  in  the  community. 

Conservative  reports  from  programs  similar  to  TARP  in  other  areas  of  the 
country  indicate  reductions  of  from  .8  day  to  1  full  day  in  the  average  length- 
of-stay  of  reviewed  cases.  At  this  point,  the  State  of  Texas  stands  to  benefit 
from  the  research  done  by,  and  the  experience  of,  these  similar  programs.  Using 
recent  figures  of  a  $59  million  a  year  cost  for  Title  XIX  inpatient  services  and  a 
conservative  estimate  of  10  to  12%  reduction  in  costs  because  of  the  operation  of 
TARP,  the  implementation  of  the  Texas  Admissions  and  Review  Program  will 
result  in  a  savings  to  the  Medicaid  Program  of  between  four  and  six  million 
dollars  per  year  after  covering  all  program  costs  incurred  by  TARP.  This  saving, 
when  coupled  with  the  advantage  to  the  beneficiary  of  medical  care  and  the 
assurance  of  quality  medical  treatment,  is  the  reason  for  the  existence  of  the 
-Texas  Admissions  and  Review  Program  and  the  best  argument  for  TARP's  im- 
mediate implementation. 
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IV.   TABP   IMPLEMENTATION   AND    COSTS 

TARP  will  be  implemented  gradually  over  a  two-year  period;  by  the  end 
of  the  second  year,  the  program  will  cover  all  Title  XIX  admissions  in  the  State 
of  Texas,  with  the  possible  exception  of  a  few  very  small  rural  hospitals  where 
concurrent  review  would  not  be  practical.  By  the  end  of  the  first  six  months 
of  the  program's  operation,  we  expect  TARP  to  cover  admissions  in  Dallas,  Fort 
Worth.  Houston,  and  San  Antonio ;  at  this  stage,  approximately  45%  of  all  Title 
XIX  admissions  will  be  covered.  During  the  second  six  months,  approximately 
fifteen  additional  cities  will  be  brought  into  the  program;  about  75%  of  all 
admissions  will  be  covered  by  the  end  of  the  first  year.  During  the  second  year, 
we  expect  coverage  to  reach  the  99%  level  by  the  end  of  the  eighteenth  month, 
and  to  be  virtually  complete  by  the  end  of  the  second  year.  Our  implementation 
approach  is  to  begin  with  the  most  cost-effective  coverage  (i.e.,  larger  hospitals 
and  cities)  and  to  expand  gradually  into  the  smaller,  rural  hospitals. 

The  major  TARP  cost  components  are  the  local  coordinators  who  conduct  the 
the  on-going  concurrent  review,  and  the  physicians  who  establish  medical  policies 
and  review  questionable  cases.  After  the  initial  two-year  start-up  period,  on- 
going operational  costs  will  break  down  as  follows  : 

Percent  of 
total  cost 

Local  coordinators 61 

Physician  advisers 6 

Physician  director 2 

Other  physicians 3 

Total  medical  services 71 

TARP  administration 24 

Data  processing 5 

Total  administrative  services 29 

The  total  cost  of  the  program  during  its  first  year  of  operation  will  be  $1,600,- 
000 ;  this  amount  will  cover  the  cost  of  all  reviews  to  be  conducted  during  the 
first  year,  as  well  as  about  85%  of  the  total  TARP  "start-up"  costs.  The  remain- 
ing 15%  of  the  "start-up"  costs  will  be  required  to  expand  coverage  from  75% 
of  the  Title  XIX  admissions  to  close  to  100%  during  the  second  year. 

During  the  first  year,  costs  will  be  incurred  at  a  rate  of  $108,333.33  per  month 
for  the  first  six  months,  and  $158,333.33  per  month  for  the  second  six  months. 
During  the  second  year,  we  anticipate  that  program  costs  will  consist  of  an 
additional  "start-up"  component,  to  cover  expansion  of  TARP,  plus  a  fixed 
"cost-purchase-review"  which  will  be  established  during  the  first  year. 
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APPENDIX   B — TARP   DATA    SET 

Data  elements  which  will  be  captured  during  the  abstracting  process  and  used 
by  TARP  in  its  program  evaluation  and  modification  are  as  follows : 

1.  Hospital  code  (including  region,  county  and  city  codes). 

2.  Local  coordinator  code. 

3.  Date  of  first  review. 

4.  Patient  identification  number. 

5.  Patient  date  of  birth. 

6.  Patient  sex. 

7.  Patient  marital  status. 

8.  Patient  race. 

9.  Patient  residence. 

10.  Source  of  payment. 

11.  Subscriber  number  (assigned  by  carrier). 

12.  Type  of  admission. 

13.  A  flag  for  appropriate  or  inappropriate  indications  for  admission    (flag 
=  check  one  square). 

14.  Level  of  review. 

15.  A  flag  for  documentation  of  patient  histoi-y  and  physical — either  pre-op, 
within  48  hours,  or  none. 

16.  A  flag  for  documentation  of  progress  notes — either  pre-op,  within  48  hours, 
or  none. 

17.  A  code  for  the  admitting  diagnosis  or  problem. 

18.  A  code  for  the  therapy  (surgery,  special  procedures)  given. 

19.  A  code  for  complications. 

20.  Codes  for  the  final  diagnosis — primary,  secondary,  and  tertiary. 

21.  A  code  for  the  primary  physician  and  his  specialty  code. 

22.  Codes  for  one  or  two  consultants  and  their  specialty  codes. 

23.  A  flag  for  duplication  of  x-ray/lab  procedures — either  yes  or  no. 

24.  Patient  admission  date. 

25.  Anticipated  discharge  date. 

26.  Surgery/delivery  date. 

27.  Procedure  and  treatment  data  (prevented,  not  certified,  recommended). 

28.  Flags  for  extensions  requested  granted  denied. 

29.  Dates  until  which  the  extensions  were  granted. 

30.  Actual  discharge  date. 

31.  Discharge  planning  code. 

32.  A  flag  for  patient  disposition — home,  transferred,  skilled  nursing  facility, 
nursing  home,  home  health  care,  died,  left  against  medical  advice,  other. 

33.  Level  of  care — indicated  and  actual. 

34.  Transfers — indicated,  actual  and  date(s). 

35.  Physician  use  factor. 

36.  A  flag  for  medical  advisor  review — yes  or  no. 

37.  A  flag  for  certification  granted — yes,  no  or  partial. 

38.  A  flag  for  exceptional  case — yes  or  no. 

The  list  of  data  elements  is  comprehensive,  but  the  TARP  planners  have  not 
ruled  out  the  possible  need  for  new  elements  once  the  review  process  begins. 


Exhibit  12. — Letter  to  Br.  Smith  From  Joe  J.  Bernal  Re  Testimony  Before 

Subcommittee 

Joe  J.  Bernal, 
San  Antonio,  Tex.,  August  29, 197Jf. 
Dr.  John  M.  Smith,  Jr.,  M.D., 
San  Antonio,  Tex. 

Dear  Mr.  Smith  :  Thank  you  for  the  Texas  Morbidity  Rate  Statistic  you 
sent  me. 

I'm  glad  Texas  is  not  rating  as  high  as  it  was  in  1970.  It  just  goes  to  prove 
that  with  some  effort  towards  immunizing  the  people — health  can  be  improved. 
It  also  dispels  the  idiotic  idea  of  one  of  your  society  members  that  Mexicans 
are  superstitious,  think  the  devil  is  at  the  point  of  the  needle  and  would, 
therefore,  not  want  to  be  immunized.  The  result  under  this  neat  package  of 
biased  logic  is  that  it  is  "they"  are  at  fault  and  not  "us." 

By  the  way,  in  your  W.ishington  testimony  you  made  reference  to  my  "unin- 
formed" opinions.  Tour  Tt-xas  population  statistical  reference  to  "Latin"  sur- 
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names  being  11%  is  way  off  base ;  it  is  18%  by  the  1970  census.  Texas'  overall 
population  is  11,196,730,  while  the  Spanish  suniamed  population  is  2,059,671 — 
that's  18%. 

You  also  refer  to  our  San  Antonio  Medical  School  statistic  that  19  Mexican 
Americans  enrolled  this  year  out  of  122  students.  Being  that  your  reference  to 
19  is  in  the  same  paragraph  with  your  statistic  of  11%,  I  conclude  thit  it  is 
an  exercise  in  intellectual  dishonesty.  A  truer  comparison  would  be  to  match 
the  State's  18%  Mexican  American  population  against  an  overall  Mexican 
American  enrollment  in  all  Texas  medical  schools.  If  the  San  Antonio  Medical 
School  enrollment  is  to  be  compared  locally  then  it  should  be  compared  to  the 
San  Antonio  population  statistics  (1970  census)  of  52%. 

Although  I  credit  the  leadership  of  the  Medical  School  with  an  improved 
situation,  a  quick  glance  back  into  all  of  the  school's  graduating  classes  shows 
that  U.T.  Medical  School  in  San  Antonio  has  only  graduated  14  Spanish  sur- 
named  out  of  331  as  of  July  1, 1974 — a  paltry  4.2%. 

The  national  scene  is  even  worse.  The  National  Health  Manpower  Education 
Conference  for  the  Spanish  Surnamed  held  in  Chicago  in  October  1972,  showed 
that  there  were  only  247  Spanish  surnamed  medical  students  enrolled  out  of  a 
total  of  43,  399. 

An  August  1974  released  Ford  Foundation  study  of  racial  and  ethnic  enroll- 
ment in  higher  education  shows  that  "in  professional  schools  medicine,  dentistry, 
law.  Black  and  Spanish-surnamed  enrollment  is  low  and  as  is  their  representa- 
tion among  employed  professionals  in  those  fields." 

T  appreciate  your  information,  nevertheless.  We  really  didn't  have  to  go  to 
Washington  to  testify  if  you  would  only  allow  an  honest  exchange  of  ideas 
locally. 

Sincerely, 

Joe  J.  Bernal. 


Exhilnt  13. — Letter  From  Mrs.  Browne  to  Subcommittee  Re  Testimony  of  Dr. 

Smith 

Mrs.  Kenneth  L.  Browne. 
San  Antonio,  Tex.,  July  10,  197^. 
Chairman, 

Senate  Antitrust  and  Monopoly  Subcommittee,  Judiciary  Committee,  U.S.  Septate, 
Washington,  B.C. 

Dear  Sir  :  I  enclose  a  clipping  which  interested  me  very  much  because  of  the 
quoted  testimony  before  your  committee  of  Dr.  John  Marvin  Smith.  Jr.  of  this 
city. 

Several  years  ago,  following  a  severe  and  extremely  painful  back  injury, 
I  was  taken  to  Dr.  Smith's  office  (for  the  first  time.)  Dr.  Smith  did  not  examine 
me.  but  told  the  nurse  to  put  on  an  elastic  bandage  and  left.  I  never  saw  him 
again. 

However,  we  received  a  bill  for  $40.00,  and  when  my  husband  remonstrated, 
Dr.  Smith  told  him  rather  arrogantly  that  he  always  charges  $40.00  for  a  first 
oflSce  visit ! 

I  do  not  know  if  that  is  still  his  custom,  since  I  never  went  back,  and  my  back 
problem  was  handled  by  another  physician. 

Trusting  this  information  veill  be  of  some  assistance  in  your  inquiry,  I  am 
Very  truly  yours, 

Marion  B.  Browne. 

Enclosure : 

[From  the  San  Antonio  Light  (Tex.)  July  11,  1974] 
San  Antonio  Doctors  Refute  Monopoly  Charge 

Washington. — Two  San  Antonio  medical  doctors  and  three  Austin  lawyers 
appeared  before  the  Senate  Anti-Trust  and  Monopoly  Subcommittee  of  the 
Judiciary  Committee  Wednesday. 

Testifying  were  Dr.  John  Marvin  Smith,  Jr.  and  Dr.  Max  Morales.  They  said 
they  wanted  to  refute  testimony  given  to  the  subcommittee  on  May  15  by  a  panel 
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of  Texas  witnesses  who  charged  that  the  Texas  Medical  Association  had  a 
"monopolistic  stranglehold  over  the  planning,  organization,  delivery  and  financ- 
ing of  health  care  services  in  that  state." 

"What  we  have  done,"  Smith,  who  practices  in  Olmos  Park  said,  "is  to  lower 
the  instances  of  infectious  and  contagious  diseases  in  the  state." 

Morales,  who  is  director  of  the  Bexar  County  Medical  Foundation,  said  he 
wanted  especially  to  refute  the  allegations  of  State  Senator  Joe  Bernal  that  the 
Texas  Medical  Assoc,  and  the  Bexar  Coimty  Medical  Foundation  are  trying  to 
get  a  stranglehold  on  the  delivery  of  health  care  in  Texas  and  Bexar  County. 

"The  statements  they  made  before  the  Judiciary  Committee  were  grossly  untrue 
and  incorrect  and  if  left  unchallenged  might  be  accepted  by  the  general  public 
as  being  true,  which  they  are  not,"  Dr.  Morales  said. 

"The  physicians  of  Texas  are  very  desirous  of  exploring  and  implementing  new 
methods  for  the  delivery  of  health  care  to  more  and  more  people  at  less  cost," 
Morales  continued. 

Morales  contends  that  Bernal  is  not  overly  anxious  to  bring  more  health  care 
to  the  poor.  "He  was  anxious  to  have  his  application  rejected  by  the  Board  of 
Medical  Examiners  as  he  knew  it  would  be  since  he  is  aware  of  the  state  law. 
What  he  really  wanted  was  not  to  bring  health  care  to  the  poor  but  to  lay  the 
setting  for  a  lawsuit  to  have  the  state  courts  negate  or  void  the  medical  practices 
act  of  Texas." 

Dr.  Smith  also  claimed  it  was  "absolutely  untrue  that  doctors  were  gouging  the 
poor." 

"When  I  started  practicing  in  1946  a  postage  stamp  cost  three  cents  and  a  visit 
to  my  office  was  $4,"  Smith  related.  "The  stamp  today  costs  10  cents  and  a  visit 
to  my  office  costs  $10.  I  question  the  undue  complaint  that  medical  charges  are 
out  of  line." 

"The  Texas  Medical  Association  for  the  past  five  years  has  provided  more 
adequate  health  care  for  the  migrants — one-third  of  whom  reside  in  the  state  of 
Texas — than  they  can  get  anywhere,"  Smith  continued. 

Smith,  who  told  the  subcommittee  about  the  UTSA  Medical  School  which  he 
helped  create,  said  that  out  of  the  122  medical  students  enrolled  there  this  year, 
19  were  Mexican-Americans,  11  were  Negroes,  three  were  Orientals,  27  were 
women  and  that  115  of  them  came  from  the  state  of  Texas. 
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Material    Subsequently   Received   for   the   Record  Pertaining   to   Health   Care 

Services 

[From  the  Washington  (D.C.)  Post,  June  20,  1974] 

Slow  Death  fob  a  Hospital 

(By  Theodore  Cross) 

The  writer,  an  attorney  in  New  York  City,  has  served  as  a  consultant  to  the 
Office  of  Economic  Opportunity  and  the  Department  of  Health,  Education,  and 
Welfare. 

We  knew  about  Mound  Bayou  before  we  got  there.  It  is  not  a  typical  one- 
stoplight  Mississippi  town  that  you  read  about  in  Faulkner  novels.  It  is  all 
black.  The  town  ofl3cers,  the  school  board,  the  sheriff,  everybody.  It  has  been 
that  way  since  after  the  Civil  War  when  it  was  founded  by  the  emancipated 
slaves  of  the  brother  of  Jefferson  Davis.  Of  course,  in  the  1880s,  the  white 
folks  in  Mississippi  had  something  else  in  mind  but  their  rhetoric  was  that 
black  people  "should  be  encouraged  to  form  their  own  communities  where  they 
would  be  free  to  develop  spiritually  and  economically."  Once  a  fairly  prosper- 
ous town  with  a  good  cotton  crop  and  its  own  bank,  Mound  Bayou  today,  like 
most  of  the  Delta,  is  on  the  economic  skids.  It  is  in  Bolivar  County,  govern- 
ment-certified as  the  nation's  poorest. 

But  the  community  is  famous  for  its  unique  hospital — the  only  black  com- 
munity-controlled hospital  in  America. 

Mississippi  has  always  been  uncomfortable  with  blacks  acting  in  a  self-re- 
specting, self-sufficient  way.  Gov.  William  "Wild  Bill"  Waller  vetoed  last  year's 
hospital  funding  from  the  Office  of  Economic  Opportunity.  When  Washington 
overrode  his  veto,  the  state  tried  to  lift  the  hospital's  license  license.  They 
didn't  like  all  those  doctors  from  Tufts  and  Meharry  Medical  Colleges  messing 
around  in  their  state.  But  the  black  community  fought  back  and  won  the  right 
to  their  license  in  a  federal  court. 

But  a  year  ago,  as  we  drove  south.  Mound  Bayou,  and  the  hospital,  were 
still  in  serious  trouble.  The  White  House  had  just  sent  telegrams  to  all  the 
black  community  self-help  organizations  around  the  country.  The  message  was 
clipped,  icy,  and  dispatched  without  warning:  All  federal  support  money  would 
come  to  an  end  on  June  30.  1973. 

This  decision  in  Washington  was  all  part  of  a  bolder  scheme.  By  fiat,  the 
executive  branch  was  abolishing  the  federal  antipoverty  program.  Constitu- 
tional lawyers  were  dumbfounded.  How  could  that  be  when  a  parliament  of  the 
people  had  created  it  in  the  first  place?  Never  mind.  It  was  being  done. 

Now,  Victor  Sparrow,  a  young  black  Harvard-trained  lavpyer,  and  I  were 
carpetbaggers.  And  we  certainly  thought  of  ourselves  as  mini-Messiahs,  at  the 
least.  But  we  were  not  dumbbells.  In  the  past  we  had  worked  our  way  through 
all  those  rabbit  warrens  at  OEO,  Health,  Education  and  Welfare.  Once  there 
was  an  invitation  to  speak  at  a  cabinet  meeting  in  1970.  I  urged  the  President 
to  spend  some  petty  cash  on  an  experimental  black  development  program.  Nixon 
was  dubious.  "We  won't  get  any  black  votes,"  he  said.  But,  in  the  lingo  of  the 
Watergate  tapes,  he  "stroked"  me  for  my  constructive  work  and  said  he  would 
go  along  with  the  plan.  So  we  thought  we  had  some  clout.  But  Victor  Sparrow 
was  the  one  I  was  really  counting  on.  He  had  been  honored  with  a  White 
House  Fellowship  in  1970.  He  was  agile.  He  knew  how  to  move  paper  at  the 
White  House.  And  our  plan  was  to  get  those  White  House  telegrams  recalled. 

Of  course,  our  strategy  was  Machiavellian.  In  the  White  House  the  young 
fogeys  in  the  heavy  cordovan  shoes  work  on  a  simple  calculus :  what  is  correct 
is  what  works.  It  has  been  years  since  anyone  there  has  struggled  with  abstract 
propositions  of  "right"  or  "wrong." 

(1835) 


183G 

So  Victor  and  I  would  prove  to  those  neo-utilitarians  in  Washington,  who 
valued  money  over  compassion,  that  the  federal  fiscal  load  in  preventing  poor 
folks  from  dying  would  be  lighter  if  the  federal  government  paid  the  million 
dollars  a  year  it  took  to  keep  the  Mound  Bayou  hospital  open. 

We  finally  drove  into  Mound  Bayou  and  turned  left.  You  can't  miss  the 
hospital.  Howard  Jessemy,  the  gentle  and  endearing  hospital  administrator, 
and  Dan  Mitchell,  a  tough-minded  man  in  charge  of  overall  development  and 
planning,  showed  us  around.  By  northern  standards  the  hospital  is  a  tiny  and 
dilapidated  place.  Probably  less  than  a  hundred  beds  to  serve  about  150,000 
people  in  four  counties.  My  memory  is  that  most  of  the  wards  were  filled  with 
babies  clad  only  in  diapers :  little  black  figures  silhouetted  against  snowy 
white  sheets.  Downstairs  were  the  outpatients.  Tliere  were  hundreds  of  moth- 
ers waiting  their  turn — changing  diapers,  taking  care  of  basic  needs,  but  so 
awfully  concerned  about  their  place  in  line  and  about  the  decorum  of  their 
children. 

Victor  and  I  are  both  lawyers.  We  were  on  the  case.  We  assembled  the 
facts.  We  returned  last  May  to  New  York  to  write  our  brief.  But  all  of  a 
sudden  the  Watergate  investigation  exploded.  Strange  things  began  to  happen. 
The  Congress  had  gotten  new  confidence  and  muscle.  Only  then  had  it  occurred 
to  someone  to  ask  a  federal  judge  if  the  President's  guillotine  power  over 
OEO  was  the  equivalent  of  Nero's  power  over  the  citizens  of  Rome.  The  court 
ruled  against  the  President.  He  was  stunned.  But  bureaucracies,  including 
OEO  and  HEW,  have  a  momentum  of  their  own.  With  no  direction  from  the 
White  House,  they  simply  kept  on  doing  what  they  had  always  been  doing- 
giving  out  the  cookies.  And  so  the  negative  telegrams  from  the  White  House 
were  never  acted  on.  Mound  Bayou,  Bedford,  Stuyvesant,  Hough  and  Watts 
would  continue  to  get  their  modest  stipends. 

But  this  spring,  the  fiscal  surgeons  at  HEW  were  on  the  job.  First  they 
said  that  beyond  June  of  this  year.  Mound  Bayou  would  get  no  more  money. 
Then  a  few  weeks  ago  they  said  it  would  be  slow  death  instead.  The  hospital 
will  get  a  "terminal"  grant  only — which  Jessemy  hopes  will  keep  the  doors 
open  imtil  Christmas.  HEW  says  it  can  get  more  medical  care  for  its  dollars 
with  regional  health  centers,  and  the  agency  says  to  the  black  hospital  ad- 
ministrators :  "Don't  forget  about  your  slice  of  'revenue  sharing.'  "  But  this 
federal  money  will  filter  down  in  Mississippi  through  Governor  Waller ! 

So  this  time  it's  really  serious  for  Mound  Bayou.  There's  nobody  in  the 
executive  branch  to  curb  HEW's  knife.  Only  a  man  named  Nixon.  Don't  forget, 
on  the  same  issue  his  office  once  overrode  the  governor  of  Mississippi.  But  Mr. 
Nixon  is  no  longer  acting  like  a  President.  With  an  impeachment  vote  pos- 
sible, the  President  needs  Mississippi's  senators — John  Stennis  and  James 
Eastland.  They  have  him  in  their  pocket.  And  they  don't  want  the  hospital. 

People  who  are  working  to  save  the  Mound  Bayou  Hospital  make  this  argu- 
ment :  "Should  Eastland  give  the  poultry  farmers  of  Mississippi  .$10  m.illion 
in  federal  money  in  one  year  as  compensation  for  having  to  kill  off  a  bunch 
of  contaminated  chickens,  when  this  happens  to  be  enough  money  to  run  Mound 
Bayou  Hospital  for  10  years?"  They  have  put  the  message  on  national  television  : 
"Which  comes  first — chickens  or  people?" 

The  argument  is  technically  specious,  and  the  people  fighting  to  save  the 
hospital  know  it.  But  they  also  know  that  when  the  angels  are  on  your  side, 
there's  more  gunpowder  in  one  well-honed  phrase  than  in  a  thousand  pistol- 
packing  Black  Panthers.  I  guess  they  remember  too  how  Churchill  got  control 
of  world  opinion  when  Britain  was  threatened  with  getting  her  neck  wrung 
like  a  chicken.  He  just  went  on  the  radio  and  said :  "Some  neck  .  .  .  some 
chicken." 

Now  the  Black  Congressional  Caucus  is  on  the  job.  After  what  happened  to 
Sen.  J.  W.  Fulbright  in  the  Arkansas  primary,  even  Stennis  and  Eastland 
are  taking  political  soundings  in  Mississippi.  If  the  poor  people  in  Bolivar 
County  keep  their  hospital,  it  will  be  because  black  people  in  Mississippi  have 
entered  the  world  of  politics. 

[From  the  Congressional  Record,  Apr.  8,  1974] 

Rhode  Island  Group  Health  Association 

Mr.  Pell:  Mr.  President,  the  Rhode  Island  Group  Health  Association  was 
the  first  health  maintenance  organization  established  in  the  State  of  Rhode 
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Island.  Its  history  has  been  typical  of  that  of  all  pioneering  institutions,  and 
I  would  like  to  discuss  it  briefly  today,  and  share  its  lessons  with  my  col- 
leagues. 

My  interest  in  RIGHA  began  as  a  result  of  my  belief  in  the  great  potential 
for  progress  which  law  in  the  reorganization  of  health  care  services.  It  holds 
my  continued  interest  because,  as  with  new  ventures,  there  are  always  unan- 
ticipated problems,  costs,  and  continually  emerging  questions  about  policy  and 
goals,  and  the  way  in  which  RIGHA  has  met  these  challenges  is  in  itself,  an 
exciting  and  important  story. 

When  RIGHA  started  operations,  the  phrase  HMO  was  almost  unknown 
throughout  the  general  community  it  wished  to  serve.  An  enormous,  and  still 
continuing  educational  effort  was  required  to  inform  people  of  the  options 
open  to  them  as  health  care  consumers.  RIGHA  got  off  to  a  rocky  start,  both 
in  the  area  of  marketing  and  management.  It  was  not  until  the  Prudential 
Insurance  Co.  stepped  into  the  picture,  almost  1  years  ago  and  lent  RIGHA 
management  expertise  and  start-up  money,  that  this  new  and  untried  system 
began  to  show  its  merits  as  a  health  care  asset.  The  members  of  the  Rhode 
Island  Group  Health  Association  are  participating  in  an  exciting  and  fruitful 
project,  thanks  to  the  interest  and  participation  of  the  Prudential  and  the 
Rhode  Island  AFL-CIO. 

Mr.  Selig  Greenberg,  the  medical  reporter  for  the  Providence  Journal-Eve- 
ning Bulletin,  has  recently  begun  a  broad  study  of  the  changing  patterns  of 
health  care  in  Rhode  Island.  The  first  article  was  titled  "Group  Health  Care: 
Rhode  Island  Seen  Leading  the  Way."  Because  I  believe  that  the  story  of 
RIGHA  is  important  and  will  be  helpful  as  we  move  into  the  establishment  of 
many  new  HMO's,  Mr.  President,  I  ask  unanimous  consent  that  an  article  in 
the  series  "Health  Care  in  Transition"  by  Mr.  Selig  Greenberg  be  printed  in 
the  Record. 

There  being  no  objection,  the  article  was  ordered  to  be  printed  in  the 
Record,  as  follows : 

EIGHA 

"The  tortuous  history  of  the  Rhode  Island  Group  Health  Association 
(RIGHA),  the  state's  first  group  practice  prepayment  plan,  illustrates  graph- 
ically both  the  difficulties  and  opportunities  of  this  innovative  mode  of  deliv- 
ering medical  services. 

"It  took  labor  union  leadership,  which  originated  the  program  but  has  since 
turned  over  control  to  a  community-dominated  board  of  directors,  several 
years  of  planning,  scrounging  for  start-up  funds  and  efforts  to  overcome  the 
coolness  of  the  medical  and  hospital  establishments  before  actual  operations 
could  get  underway  in  June,  1971,  in  a  newly  constructed  ambulatory  care 
center  on  the  grounds  of  the  Our  Lady  of  Fatima  Unit  of  St.  Joseph's  Hos- 
pital in  North  Providence.  Most  of  the  plan's  full-time  salaried  physicians 
had  to  be  imported  from  outside  the  state. 

"Although  RIGHA's  plans  called  for  an  initial  enrollment  of  6.000  sub- 
scribers and  the  addition  of  1,000  monthly  for  a  membership  of  13,000  by  the 
end  of  1971,  it  began  operations  with  only  1,200  members  and  finished  its  first 
year  with  an  enrollment  of  about  7,000.  After  more  than  two  and  a  half  years, 
its  membership  now  stands  at  13,500. 

"Since  the  plan  had  to  start  with  a  full  complement  of  primary  physicians 
and  auxiliary  personnel,  lagging  enrollment  has  resulted  in  deficit  operations. 
To  date,  net  operating  losses  amount  to  $1,050,000. 

"The  pioneering  project  also  has  had  to  struggle  with  plethora  of  managerial 
problems  under  four  executive  directors.  Some  of  these  problems  are  reported 
to  have  been  resolved  since  the  Prudential  Insurance  Company  came  to  the 
rescue  last  April. 

"Prudential,  which  is  looking  ahead  to  the  likely  enactment  of  a  national 
health  insurance  law  and  wants  to  strengthen  its  position  by  gaining  expe- 
rience in  the  group  practice  prepayment  field,  has  given  RIGHA  two  .'?50,000 
grants  and  agreed  to  lend  it  up  to  one  million  dollars,  of  which  $900,000  has 
so  far  been  borrowed. 

"Under  a  five-year  management  services  contract.  Prudential  also  has  as- 
signed Kenneth  L.  Simons,  one  of  its  young  executives,  as  the  plans  executive 
director  and  two  of  its  other  employees  to  help  in  RIGHA's  management. 

"Aside  from  the  Prudential  loan  and  more  than  $300,000  borrowed  in  start- 
up funds  from  a  number  of  local  and  national  labor  organizations,  RIGHA 
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has  received  nearly  $500,000  in  federal  development  grants.  It  also  has  been 
given  up  to  now  federal  grants  of  $560,000  for  its  so-called  "troubled  em- 
ploye" program  for  the  early  detection  and  treatment  of  persons  adversely 
affected  by  alcohol  or  some  other  disruptive  condition. 

"Simmons  estimates  that  RIGHA  will  reach  the  breakeven  point  by  next 
January,  when  he  anticipates  an  enrollment  of  about  18,500,  the  maximum 
membership  that  can  be  accommodated  in  the  plan's  present  facility." 

The  feasibility  of  establishing  a  second  ambulatory  care  center  in  another 
part  of  the  state  is  now  being  explored  in  the  hope  of  obtaining  federal  aid 
under  recently  enacted  legislation  for  such  assistance  for  health  maintenance 
organizations.  A  requirement  in  the  new  law  that  employers  of  25  or  more 
persons  must  offer  their  employes  the  alternative  of  joining  group  practice 
plans  is  expected  to  help  materially  in  boosting  RIGHA's  enrollment. 

"The  biggest  barrier  to  enrollment  is  the  newness  of  the  concept,"  Simmons 
said.  "Word  of  mouth  is  our  only  weapon.  If  we  can  get  people  into  this  build- 
ing and  get  them  adjusted  to  the  group  practice  concept,  they'll  discover  that 
our  clinic  is  more  attractive  than  the  average  hospital  clinic  or  doctor's  oflSce. 
Our  location,  which  is  not  the  most  accessible,  has  been  the  other  major  enroll- 
ment barrier." 

Much  of  the  initial  resistance  to  the  novel  setting  of  medical  care  is  reported 
to  have  been  overcome  by  now,  and  polls  of  the  membership  have  shown  a 
high  degree  of  satisfaction. 

State  employes,  with  2,436  subscribers,  make  up  the  largest  RIGHA  group. 
Other  large  groups  include  1,451  Providence  municipal  employes,  1,272  persons 
enrolled  through  the  United  Small  Business  Associates,  600  federal  employes, 
590  employes  of  the  Rhode  Island  Public  Transit  Authority,  547  employes  of 
Corning  Glass  Works  and  460  employes  of  New  England  Telephone  Company. 

The  acid  test  of  prepaid  group  practice  organizations  has  been  their  success 
In  reducing  the  incidence  of  costly  hospitalization  by  stressing  preventive  and 
ambulatory  services. 

RIGHA  estimates  that  last  year  it  averaged  490  days  of  hospital  care  per 
1,000  subscribers.  This  compares  with  an  average  of  730.53  days  of  hospital- 
ization per  1,000  group  subscribers  of  Rhode  Island  Blue  Cross  in  the  latest 
available  12-month  period.  In  view  of  the  relatively  small  number  of  patients 
involved,  it  may  still  be  too  early  to  draw  any  definite  conclusions  regarding 
the  statistical  significance  of  the  RIGHA  figures.  They  nevertheless  appear 
to  indicate  that  the  new  plan  is  on  the  right  track. 


Testimony  of  James  Vohs.  Vice  President,  Kaiser  Foundation   Hospitals, 
Oakland,  Calif.,  Before  House  Wats  and  Means  Committee,  April  1974 

Mr.  BuKKE.  *  *  *  Now  your  statement  strongly  favors  the  use  of  commercial 
insurance,  Blue  Cross  and  Blue  Shield  and  HMOs.  We  continually  hear  that 
Social  Security  can  administer  health  programs  much  cheaper  and  more  effi- 
ciently as  private  carriers.  If  this  is  so,  wouldn't  your  proposal  cost  much 
more  than  if  it  were  administered  by  Social  Security? 

Mr.  Vohs.  I  suppose,  Mr.  Chairman,  that  the  cost  for  administration  could 
be  less  if  the  administration  is  through  a  single  Social  Security  Administra- 
tion rather  than  through  a  number  of  carriers.  At  the  same  time  the  critical 
cost,  the  significant  cost,  of  any  national  health  insurance  programs  will  be 
in  the  cost  of  the  services  provided,  not  in  the  administration  of  it. 

The  administrative  cost  I  believe  will  always  be  a  minor  portion  of  it.  What 
is  important  then  is  that  we  attempt  to  introduce  into  the  provision  of  services 
competition,  alternative  approaches  to  health  care  delivery,  that  might  pro- 
vide even  greater  savings. 

Mr.  Burke.  What  is  your  administrative  cost  for  the  Kaiser  Foundation 
Health  Plan?  What  does  it  cover? 

Mr.  VoHS.  The  administration  cost  of  our  kind  of  program,  taking  all  six 
regions  into  account,  is  less  than  four  percent,  maybe  in  the  area  of  three 
percent.  In  some  regions  like  a  newer  region  that  is  smaller  and  just  getting 
started  the  administrative  cost  may  reach  10  percent.  Overall  it  is  in  the 
three  to  four  percent  area. 

Mr.  Burke.  How  long  has  it  been  in  existence? 

Mr.  Vohs.  The  program  has  been  in  existence  serving  the  public  as  an  open 
program  since  1946.  It  had  its  beginnings  earlier  though  in  serving  employees 
of  the  Kaiser  Shipyards  during  the  war. 
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Mr.  BuBKE.  Mr.  Duncan. 

Mr.  Duncan.  I  have  no  questions,  thank  you,  Mr.  Chairman. 

Mr.  Archer.  I  have  no  questions.  Thank  you. 

Mr.  Burke.  Mr.  Archer. 

Mr.  Burke.  We  wish  to  thank  you  for  your  appearance  today.  Of  course, 
the  Kaiser  Foundation  has  a  good  reputation  around  the  country  for  the  worli 
you  have  pioneered.  We  more  than  likely  will  be  calling  on  you  for  additional 
information. 

Thank  you  very  much. 

Mr.  YoHs.  Thank  you  for  your  comments,  Mr.  Chairman. 


Nationax  Association  of  Blue  Shield  Plans, 

Washington,  D.C.,  May  16,  Wtff. 
Mr.  Dean  B.  Sharp, 
Assistant  Counsel, 

Sutcoint>iittec  on  Antitrust  and  Monopoly, 
U.S.  House  of  Representatives, 
Washington,  D.C. 

Dear  Dean  :  Knowing  of  your  interest  in  health  maintenance  organizations, 
I  am  enclosing  a  report  from  the  California  Auditor  General  on  the  perform- 
ance of  15  prepaid  health  plans  administered  bv  the  California  Department 
of  Health. 

You  will  note  that  over  50  percent  of  funds  for  this  HMO  effort  are  being 
used  in  program  administration — with  only  48  percent  being  expended  for 
health  care  services. 

Permit  me  to  again  point  out  combined  Blue  Shield  and  Blue  Cross  expe- 
rience is  approximately  93  to  94  percent  returned  as  benefits  with  five  to  six 
percent  of  premiums  used  in  administration. 

Also  enclosed  is  the  most  recent  issue  of  "Perspective"  which  contains  a 
candid  interview  with  Tom  Paton,  the  President  of  California  Blue  Shield,  on 
a  number  of  health  issues. 

Your  comments  would  be  appreciated. 
Warm  regards, 

Charles  B.  Sonnebobn, 

Vice  President. 
Enclosure : 

California  Legislature, 

Sacramento,  Calif.,  April  22,  197i. 

The  Honorable  President  of  the  Senate,  The  Honorable  Speaker  of  the  Assem- 
bly, The  Honorable  Members  of  the  Senate  and  the  Assembly  of  the 
Legislature  of  California : 

Members  :  Transmitted  herewith  is  the  Auditor  General's  report  pertaining 
to  15  prepaid  health  plans  (PHPs)  administered  by  the  Department  of  Health. 

Total  payments  by  the  Department  of  Health  from  January  1,  1971  through 
December  31,  1973  to  the  15  PHP  contractors,  14  of  whom  provide  services  in 
Los  Angeles  County,  amounted  to  $56.5  million.  Of  this  amount,  only  an  esti- 
mated $27.1  million  or  48  percent  was  expended  for  health  care  services  for 
Medi-Cal  recipients.  The  balance  of  $29.4  million  or  52  percent  was  expended 
by  the  PHP  contractors  and  their  afiiliated  subcontractors  for  administrative 
costs  or  resulted  in  net  profits  to  these  companies. 

As  one  example  of  such  administrative  costs,  a  salary  of  $120,000  plus 
expenses  was  paid  by  a  PHP  contractor  to  a  physician  to  serve  as  a  plan 
administrator. 

The  Auditor  General  has  concluded  that  the  Department  of  Health,  in  pay- 
ing out  $56.5  million  to  15  PHP  contractors  and,  in  return,  receiving  only  48 
percent  of  that  amount,  or  $27.1  million  in  actual  health  care  services,  has 
administered  the  PHP  program  in  an  effective  manner. 

The  Auditor  General  has  recommended  legislation  be  enacted  to  provide 
that  a  minimum  of  75  percent  of  all  payments  made  by  the  Department  of 
Health  to  PHP  contractors  be  expended  for  actual  health  care  services  as 
existing  legislation  effectively  requires  for  similar  nonprofit  hospital  seiwice 
plans. 

The  Department  of  Health  has  not  properly  discharged  its  statutory  author- 
ity  and    responsibility   of  instituting   and   requiring   uniform   accounting  pro- 
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cedures,  complete  financial  reporting  and  routine  auditing  of  PHU  contractors 
and  their  affiliated  subcontractors.  Therefore,  the  Auditor  General  has  recom- 
mended that  legislation  be  enacted  to  transfer  such  authority  and  responsi- 
bility from  the  Department  of  Health  to  the  Department  of  Finance. 

Officers  and  directors  of  the  nonprofit  PHP  contractors  have  formed  firms  of 
affiliated  profit-making  subcontractors  who  provide  various  services,  including 
administration  and  health  care,  for  the  PHP  contractors.  The  complex  rela- 
tionship of  the  contractors  with  the  subcontractors  makes  it  more  difficult  to 
determine  how  much  of  the  Department  of  Health  payments  is  actually  ex- 
pended for  health  care  services. 

Pertinent  data  regarding  the  organizational  structure  of  each  of  the  15 
selected  PHP  contractors  and  their  affiliated  subcontractors  is  shown  in  an 
Appendix  in  the  report. 

Respectfully  submitted, 

Vincent  Thomas, 
Chairman,  Joint  Legislative  Audit  Committee. 


Prepaid  health  plan  contractors 


Estimated  amounts 
expended  for  ad- 
Total  payments    minlstrative  costs 


by   department 
of  health 


Estimated  amounts 


or  resulting  in  expended  for  health 
in   net  profits  care  services 


Consolidated  Medical  Systems,  Ltd $27,983,000  $14,990,000  $12,993,000 

<Famlly  Health  Program,  I nc 8,959,000  5,465,000  3,594,000 

■  Central  Los  Angeles  Health  Project 4,101,000  2,338,000  1,763,000 

Marvin  Health  Services,  Inc 6,974,000  4,254,000  2,720,000 

Harbor  Health  Services 2,617,000  864,000  1,753,000 

Omni-Rx  Health  Care,  Inc 897,000  '305,000  592,000 

Los  Angeles  Health  Foundation 826,000  272,000  554,000 

Centurv  Health  Plan,  Inc 987,000  257,000  730,000 

Westland  Health  Services,  Inc 860,000  '301,000  559,000 

South  Los  Angeles  Community  Health  Plan 1,021,000  357,000  664,000 

Watts  Multipurpose  Health  Services  Plan 405,000  '(61,000)  466,000 

Americare 720,000  '43,000  677,000 

Western  Medical  Group 216,000  76,000  140,000 

Century  City  Doctors  Foundation 1,000  1,000  0 

rSouth  Bay  Medical  Group,  Inc 

Total 2  $56,  567,  000  $29,462,000  27,105,000 

» These  PHP  contractors  reported  net  losses. 

2  The  Department  of  Health  received  50  percent  of  this  amount  in  Federal  funds  from  the  Department  of  Health,  Education 
and  Welfare. 


RECAP 


Amount 


Percent 


Administrative  costs  and  net  profit___ $29, 462, 000 

Health  care  services 27,105,000 

Total  payments  by  department  of  health 56,  567, 000 


52 
48 


100 


Superior  Court  of  the  State  of  California  for  the  County  of  San  Diego 

No.  3445G7 

The  People  of  the  State  of  California,  plaintiff' 

V. 

Consolidated  Medical  Systems,  LTD.,  a  California  Nonprofit  Corporation, 
Donald  K.  Kelly,  Toby  Freedman,  Howard  Davis,  Charles  Forrest,  Kay 
Dickson,  Gina  Smolling,  Bob  Price,  David  Sippel,  Bart  Seitz,  and  Does 
I  through  XX,  inclusive.  Defendants 

Complaint  for  Civil  Penalties,  Permanent  Injunction  and  Other  Relief 
The  People  of  the  State  of  California,  by  and  through  Edwin  L.  Miller,  Jr., 
District  Attorney  of  the  County  of  San  Diego,  State  of  California,  acting  on 
information  and  belief,  allege  : 

I.    FIRST  CAUSE  OF  ACTION 


Edwin  L.  Miller,  Jr.,  as  duly  elected,  qualified  and  acting  District  Attorney  of 
the  County  of  San  Diego,  State  of  California,  acting  to  protect  the  public  as 
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consumers  and  as  competitors  from  deception,  fraud  and  misrepresentation, 
and  unlawful,  unfair  and  fraudulent  business  practices,  brings  this  action  in 
tlie  public  interest  in  the  name  of  the  People  of  the  State  of  California. 

II 

The  District  Attorney's  authority  to  bring  this  action  is  derived  from  the 
statutory  law  of  the  State  of  California,  specifically  California  Business  and 
Professions  Code  Sections  17500,  17535,  17536,  and  California  Civil  Code 
Sections  3369,  3370,  3370.1. 

Ill 

Defendants  transact  business  within  the  County  of  San  Diego,  State  of 
California.  The  violations  of  law  hereinafter  described  have  been  and  are 
now  being  carried  out  within  the  County  of  San  Diego,  State  of  California. 
The  actions  of  defendants,  and  each  of  them,  jointly  and  severally,  as  set 
out  below  are  in  violation  of  the  laws  and  public  policies  of  the  State  of 
California  and  are  inimical  to  the  rights  and  interests  of  the  general  public 
as  competitors  and  as  consumers. 

IV 

Defendant  Consolidated  Medical  Systems,  Ltd.,  at  all  times  mentioned  herein 
was,  and  now  is,  a  California  Corporation  with  its  principal  office  in  the 
County  of  Los  Angeles,  State  of  California.  Defendant  Consolidated  Medical 
Systems.  Ltd.,  is  a  nonprofit  organization  doing  business  within  the  County 
of  San  Diego  and  other  counties  within  the  State  of  California.  Defendant 
Consolidated  Medical  Systems,  Ltd.,  has  contracted  with  the  State  of  California 
to  provide  prepaid  health  care  and  to  enroll  persons  to  receive  such  care. 
Defendant  Consolidated  Medical  Systems,  Ltd.,  is  responsible  for  employing 
salesmen  and  providing  the  salesmen  with  sales  presentation  material  and 
other  sales  aids  used  by  their  salesmen  for  the  purpose  of  enrolling  persons 
to  receive  care. 

V 

Defendant  Donald  K.  Kelly  at  all  times  mentioned  herein  was,  and  now  is. 
President  of  defendant  Consolidated  Medical  Systems,  Ltd.,  and  in  that 
capacity  conducts,  manages  and  operates  the  business  of  Consolidated  Medical 
Systems,  Ltd. 

VI 

Defendant  Toby  Freedman  at  all  times  mentioned  herein  was,  and  now  is, 
Medical  Director  of  defendant  Consolidated  Medical  Systems.  Ltd.,  and  in 
that  capacity  conducts,  manages,  and  operates  the  business  of  Consolidated 
Medical  Systems,  Ltd. 

VII 

Defendant  Howard  Davis  at  all  times  mentioned  herein  was,  and  now  is, 
Vice  President  and  Marketing  Manager  of  defendant  Consolidated  Medical 
Systems,  Ltd.,  and  in  that  capacity  conducts,  manages,  and  operates  the 
business  of  Consolidated  Medical  Systems,  Ltd. 

vin 

Defendant  Charles  Forrest  at  all  times  mentioned  herein  was,  and  now  is, 
the  Health  Plan  Representative  of  defendant  Consolidated  Medical  Systems, 
Ltd.,  and  in  that  capacity  conducts,  manages,  and  operates  the  business  of 
Consolidated  Medical  Systems,  Ltd. 

IX 

Defendant  Kay  Dickson  at  all  times  mentioned  herein  was,  and  now  is, 
the  Clinic  Manager  in  San  Diego  County  of  defendant  Consolidated  Medical 
Systems,  Ltd.,  and  in  that  capacity  conducts,  manages,  and  operates  the 
business  of  Consolidated  Medical  Systems,  Ltd. 


Defendant  Gina  Smolling,  at  least  since  May  1,  1973,   was,  and  now  is,  a 
salesman  employed  by  defendant  Consolidated  Medical  Systems,  Ltd.,  and  in 
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that   capacity   has   made   sales   presentations   to   prospective  enrollees   of  de- 
fendants' health  care  plan. 

XI 

Defendant  Bob  Price,  at  least  since  May  1,  1973,  was,  and  now  is,  a  salesman 
employed  by  defendant  Consolidated  Medical  Systems,  Ltd.,  and  in  that 
capacity  has  made  sales  presentations  to  prospective  enrollees  of  defendants' 
health  care  plan. 

xn 

Defendant  David  Sippel,  at  least  since  May  1,  1973,  was,  and  now  is,  a 
salesman  employed  by  defendant  Consolidated  Medical  Systems,  Ltd.,  and  in 
that  capacity  has  made  sales  presentations  to  prospective  enrollees  of  de- 
fendants' health  care  plan. 

xni 

Defendant  Bart  Seitz,  at  least  since  May  1,  1973,  was,  and  now  is,  a  salesman 
employed  by  defendant  Consolidated  Medical  Systems,  Ltd.,  and  in  that 
capacity  has  made  sales  presentations  to  prospective  enrollees  of  defendants' 
health  care  plan. 

XIV 

Plaintiff  is  informed  and  believes,  and  thereon  alleges,  that  each  of  the 
defendants  designated  herein  as  DOE  participated  in  one  or  more  of  the 
transactions  herein  referred  to  and  is  responsible  in  some  manner  for  the  events 
and  happenings  herein  referred  to.  The  true  names  or  capacities,  whether 
individual,  corporate,  associate  or  otherwise,  of  the  defendants  named  herein 
as  DOE  I  through  DOE  XX,  inclusive,  and  the  extent  and  nature  of  the  par- 
ticipation of  said  defendants  in  the  transactions  referred  to  herein,  whether 
as  principals  or  agents,  for  one  or  more  of  the  named  parties,  or  otherwise, 
are  unknown  to  the  plaintiff  who,  therefore,  sues  said  defendants  by  such 
fictitious  names,  and  pb^iutiff  will  amend  this  complaint  to  show  their  true 
names  and  capacities  and  the  nature  and  extent  of  their  participation  when 
the  same  has  been  ascertained. 

XV 

The  acts  of  defendants,  whenever  alleged  in  this  complaint,  shall  be  deemed 
to  include  the  acts  of  any  of  the  officers,  agents,  employees  or  representatives, 
past  or  present,  performed  under  the  direction,  control  or  authority  of  the 
defendants,  or  any  of  them,  and  performed  within  the  course  and  scope  of 
their  employment. 

XVI 

Whenever  in  the  complaint  reference  is  made  to  any  act  of  the  corporate 
defendant,  said  allegations  shall  be  deemed  to  mean  that  the  officers,  directors, 
agents,  servants  and  employees  of  said  defendant  did  or  authorized  such  act 
while  actually  engaged  in  the  management,  direction  or  control  of  the  affairs 
of  said  corporate  defendant,  and  while  acting  within  the  course  and  scope  of 
their  employment. 

XVII 

Defendants,  in  the  course  and  conduct  of  their  business  at  all  times  men- 
tioned herein,  have  been  and  are  engaged  in  the  solicitation  of  members  of 
the  public  for  the  purpose  of  enrolling  such  persons  in  defendants'  prepaid 
health  care  plan  and  providing  such  enrollees  with  health  care. 

xvin 

Beginning  at  an  exact  date  unknown  to  plaintiff,  but  commencing  at  least 
July  1,  1971,  defendants  have  engaged  in  and  continue  to  engage  in  a  course 
of  conduct  constituting  acts  of  false,  deceptive  and  misleading  representations 
as  made  unlawful  and  prohibited  by  Business  and  Professions  Code  section 
17500. 

XIX 

Specifically,  and  among  other  things,  but  not  limited  thereto,  as  part  of  that 
pattern  of  conduct  set  forth  in  paragraph  XVIII,  defendants  have  made  the 
following  false,  deceptive  and  misleading  representations : 
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A.  That  the  salesmen  and  agents  soliciting  prospective  eni'oUees  to  join  de- 
fendants' health  care  plan  were  welfare  workers  and  representatives  of  the 
County  when  in  fact  defendants"  salesmen  and  agents  were  not  welfare  workers 
nor  did  the  County  of  San  Diego  endorse  defendants'  health  care  program. 

B.  That  emergency  services  under  defendants'  health  care  plan  were  available 
'24  hours  a  day  every  day  and  such  representation  vt'as  conspicuously  displayed 
in  a  brochure  presented  to  the  enrollee  with  an  emergency  ntmiber  listed  when 
in  fact  members  of  defendants'  health  care  plan  who  incurred  emergencies  and 
attempted  to  utilize  the  emergency  number  were  given  excuses  and  other 
reasons  why  the  service  was  not  available,  leaving  the  enroUees  to  their  own 
devices  in  seeking  emergency  care. 

C.  That  defendants'  health  care  plan  was  replacing  Medi-Cal  and  that  en- 
rollment was  not  voluntary  when  in  fact  enrollment  in  defendants'  health  care 
plan  is  and  was  voluntary  and  such  plan  was  not  to  replace  Medi-Cal  unless 
voluntarily  chosen  by  the  prospective  member. 

1).  That  transportation  for  members  of  defendants'  health  care  plan  was  free 
when  in  fact  meml>ers  were  required  to  pay  for  their  own  transportation  with- 
out reimbursement. 

E.  That  defendants'  health  care  plan  remained  Medi-Cal  and  that  only  the 
name  had  changed  when  in  fact  defendants'  health  care  plan  is  separate  and 
distinct  from  the  State  Medi-Cal  program. 

F.  That  enroUees  under  defendants'  health  care  plan  could  seek  the  service 
of  their  own  personal  doctor  rather  than  with  a  doctor  on  the  defendants'  staff, 
leading  the  enrollee  to  believe  such  consultation  or  services  by  the  personal 
physician  woukl  be  free  when  in  fact  an  enrollee  must  personally  pay  for  any 
physician  not  connected  with  defendants'  health  care  program. 

(1.  That  enrollment  contracts  signed  by  citizens  would  be  held  for  a  specified 
lieridd  of  time  in  cn-der  to  give  the  citizen  an  opportunity  to  cancel  the  contract 
if  tlie  citizen  should  elect  but  in  fact  defendants  did  not  hold  the  contract  for 
the  specified  period  but  immediately  processed  the  contract  cau.sing  disenroll- 
ment  from  IMedi-Cal  coverage  and  enrolling  the  citizen  in  defendants'  health 
care  program. 

H.  That  defendants  processed  citizens'  enrollment  contracts  vphen  in  fact 
the  c(mtracts  were  unsigned  and  processed  without  the  authorization  of  the 
citizen.  Such  acts  caused  the  disenrollment  from  the  State  Medi-Cal  program 
without  the  knowledge  of  the  citizens  affected. 

I.  That  defendants  led  citizens  to  believe  that  a  person  contracting  with 
defendant  for  their  health  care  plan  was  automatically  enrolled  in  defendants' 
phui  when  in  fact  enrollment  is  subject  to  state  verification. 

.1.  That  defendants  offer  complete  medical  care  including  medical  emergencj' 
and  dental  care  amcmg  others.  By  defendants'  verbal  i-epresentations  and  illus- 
trated brochure  given  to  enroUees,  defendants  imply  that  such  service  is  equal 
to  or  greater  than  the  experti.se  and  care  provided  under  Medi-Cal  which  de- 
fendants' plan  replaces.  In  fact,  citizens  belonging  to  the  plan  are  re(iuired  to 
wait  long  hours  before  receiving  aid  during  regular  appointments  and  in  some 
caj^es  medical  and  dental  attention  received  was  deleterious  to  the  membei*. 

XX 

Plaintiff  is  informed  and  believes  and  thereon  alleges  that  defendants  and 
each  of  them  knew  or  by  the  exercise  of  reasonable  care  should  have  known 
that  the  representations  as  set  forth  in  paragraph  XIX  were  and  are  false, 
deceptive  and  misleading. 

XXI.    SECOND  CAUSE  OF  ACTION 

Plaintiff  realleges  and  incorporates  by  reference  paragraphs  I  through  XX. 

XXII 

Beginning  at  an  exact  date  unknown  to  jilaintiff  but  commencing  at  least 
July  1,  1971,  defendants,  as  part  of  a  pattern  of  ccmduct,  committed  acts  which 
constitute  unfair  competition  in  violation  of  Civil  Code  sections  3369,  3370.1. 
Specifically  and  among  other  things,  but  not  limited  thereto : 

A.  Defendants  violated  Business  and  Professions  Code  Secticm  17500  as 
described  in  paragraph  XIX  of  the  First  Cause  of  Action,  which  are  realleged 
and  incorporated  by  reference  as  though  set  forth  at  length. 

35-554 — 74 — pt.  3 2S 


1844 

B.  Defendants  misrepresented  the  sponsorship,  approval  or  certification  of 
their  services  to  citizens  of  San  Diego  in  offering  and  selling  their  health  plan 
to  citizens  of  iSan  Diego  County  in  violation  of  Civil  Code  section  1770(b). 

C.  Defendants'  salesmen  represented  that  they  have  a  sponsorship,  approval, 
status,  affiliation,  or  connection  in  offering  to  sell  and  selling  their  health  care 
plan  which  they  do  not  have  in  violation  of  Civil  Code  section  1770(e). 

D.  Defendants  advertised  services  with  intent  not  to  sell  them  as  advertised 
in  violation  of  Civil  Code  section  1770 (i). 

E.  Defendants'  salesmen,  representatives  or  agents  misrepresented  their  au- 
thority to  negotiate  the  final  terms  by  leading  an  enrollee  to  believe  that  signing 
the  enrollment  contract  automatically  enrolled  the  citizen  in  their  health  care 
plan  when  in  fact  enrollment  depended  on  state  verification  in  violation  of 
Civil  Code  Section  1770 (p). 

XXIII.    THIRD  CAUSE  OF  ACTION 

Plaintiff  realleges  and  incorporates  by  reference  paragraphs  I  through  XX. 

XXIV 

Beginning  at  an  exact  date  unknown  to  plaintiff  but  commencing  at  least 
.July  1,  1971,  defendants,  as  part  of  a  pattern  of  conduct,  committed  acts  which 
constitute  unfair  competition  in  violation  of  Civil  Code  Sections  3369,  3370.1. 
Specifically  and  among  other  things,  but  not  limited  thereto : 

A.  Defendants  have  engaged  in  conduct  inimical  to  the  public  health,  morals, 
welfare  and  safety  of  a  Medi-Cal  beneficiary,  as  described  in  paragraph  XIX 
of  the  First  Cause  of  Action,  which  are  realleged  and  iucori^orated  by  reference 
as  thought  set  forth  at  length,  in  violation  of  Title  22,  California  Administrative 
Code  Section  51481. 

B.  Defendants  have  engaged  in  marketing  presentations  in  violation  of  Title 
22,  California  Administrative  Code  Section  51850(e)   (4)    (5)   (6)   (7). 

C.  Defendants  have  misrepresented  themselves  in  presenting  their  health 
care  program  to  citizens  in  violation  of  Title  22,  California  Administrative 
Code   Section  5180(g)    (1)    (2)    (3). 

Wherefore,  plaintiff  prays  that : 

I.  Defendants,  and  each  of  them,  their  successors,  agents,  representatives, 
employees  and  all  persons  who  act  under,  by,  through  or  on  behalf  of  defend- 
ants be  permanently  restrained  and  enjoined  from  doing  any  of  the  following 
acts: 

A.  Making  or  disseminating  any  false  or  misleading  statements  relating  to 
the  offer  to  enroll  and  enrolling  of  citizens  in  defendants'  health  care  plan. 

B.  Oft'ering  to  enroll  or  enrolling  citizens  in  defendants'  health  care  plan 
unless  or  until  each  person  previously  enrolled  in  defendants'  health  care  plan 
is  given  the  opportunity  to  disenroll  and  be  given  a  truthful  and  complete 
presentation,  including  a  full  and  complete  explanation  as  to  the  exact  benefits 
and  services  conferred  and  mechanics  of  how  to  obtain  such  benefits  and  serv- 
ices, by  trained  personnel  knowledgeable  in  defendants'  health  care  plan. 

C.  Utilizing  intimidation  in  presenting  defendants'  health  care  plan  to  pros- 
pective enroUees. 

D.  Offering  to  enroll  or  enrolling  citizens  in  defendants'  health  care  plan 
unless  or  until  defendants  demonstrate  satisfactorily  the  ability  to  provide 
prompt  and  satisfactory  service  to  the  present  enrollees. 

E.  Offering  to  enroll  or  enrolling  citizens  in  defendants'  health  care  plan 
unless  or  until  defendants  can  demonstrate  satisfactorily  that  the  services  and 
professional  staff  provided,  including  the  physician/population  ratio,  rate  of 
physician  turnover,  staffing  of  clinics,  and  overall  service  provided  is  equal 
to  or  greater  than  similar  health  cai-e  plans  in  the  community. 

II.  That  defendants  be  assessed  a  civil  penalty  of  $2500.00  as  provided  by 
California  Civil  Code  Sections  3369.  3370.1  for  each  false  or  misleading  repre- 
sentation made  by  defendants  and  for  each  unlawful,  unfair  or  fraudulent 
business  practice  perpetrated  by  defendants  and  each  of  them. 

III.  That  plaintiff  have  such  other  and  further  relief  as  the  nature  of  this 
case  may  require  and  the  Court  deems  proper  to  dissipate  the  false,  misleading, 
unlawful,  or  unfair  acts  complained  of  herein,  including  but  not  limited  to  the 
following : 

A.  Defendants  engaged  in  sales  shall  provide  each  and  every  salesmen  work- 
ing for  or  with  them  a  copy  of  any  final  judgment  issued  by  this  Court. 
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B.  Defendants  shall  permit  duly  authorized  representative (s)  of  plaintiff  at 
reasonable  times  and  places  in  San  Diego  County,  and  without  interference  of 
any  kind,  to  interview  officers,  managers,  directors,  agents,  employees  or  repre- 
sentatives of  defendants,  or  any  of  them,  regarding  any  matter  contained  in  any 
final  judgment  issued  by  this  Court. 

C.  Upon  written  request  of  any  of  plaintiffs  attorneys,  defendants  shall  sub- 
mit such  reports  in  writing  with  respect  to  such  matters  contained  in  any  final 
judgment  as  may  from  time  to  time  be  necessary  for  the  enforcement  of  the 
judgment. 

IV.  Plaintiff  recover  its  costs. 
Dated :  July  17,  1973 

Edwin  L.  Miller,  Jr. 

District  Attorney. 
M.  James  Lorenz, 
Deputy  District  Attorney, 
Attorneys  for  Plaintiff. 

Boca  Raton,  Fla.,  Mny  1',.  7.97^. 
Senator  Philip  Hart, 
Senate  Office  Building, 
Washington,  D.C. 

Senator  Hart  :  According  to  Jack  Anderson's  column  Sunday,  I  imderstand 
your  committee  is  investigating  monopolistic  practices  by  local  medical  estab- 
lishments which  result  in  sub-standard  services  to  the  poor.  I  hope  this  does 
not  reach  you  too  late  to  be  of  use. 

Please  find  enclosed  a  copy  of  a  story  I  wrote  in  January  for  my  former 
employer,  the  Palm  Beach  Post  of  West  Palm  Beach,  Florida.  The  story,  as 
you  will  see,  illustrates  how  the  doctors  of  one  community  have  made  it  a 
practice  of  blocking  the  establishment  of  clinics  which  would  provide  primary 
health  care  to  agricultural  workers.  And  it  shows  how  easy  it  can  be  to  help 
by  comparing  it  with  doctors  of  another  community  20  miles  away,  in  another 
county  with  another  Health  Planning  Board,  which  opened  its  arms  to  the 
primary  health  care  facility. 

And  what  was  this  radical  departure  from  standard  medical  services?  Noth- 
ing more  than  staying  open  at  night.  In  the  first  community,  Bell  Glade,  none 
of  the  clinics — -private  or  public — other  than  the  local  hospital,  provided  aftei'- 
hours  primary  health  care.  It  has  been  found  that  farmworkers  generally  are 
not  willing  to  give  up  a  day's  pay  to  visit  a  doctor,  and  normally  will  not  do 
so  xmtil  they  are  too  ill  to  work  and  must  seek  aid. 

If  I   may   be   of  further   assistance   to   your   committee   in   this  worthy   en- 
deavor, please  feel  fi-ee  to  contact  me. 
Sincerely, 

Joseph  T.  Jordan. 

Enclosures  (4). 

[Enclosure   1] 

[From  the  Palm  Beaeh  Post-Times.  Jan.  6.  19741 
Wht  Clewiston,  Not  Belle  Glade,  Will  Get  Rural  Health  Program 

(By  Joe  Jordan) 

Jerry  Hill  worked  in  the  fields  for  45  years  before  the  anchor  he  had  been 
carrying  slowly  dragged  him  down  and  killed  him. 

Jerry  Hill's  anchor  was  tuberculosis,  a  disease  considered  conquei'ed  by  most 
of  the  civilized  world  in  1974. 

His  brother,  Willie  Hill,  an  agricultural  bus  driver  in  Belle  Glade,  recalled 
his  brother  was  quiet.  "He  jes'  work  hard  all  his  life." 

.Terry  Hill  used  to  travel  "up  the  road"  in  the  summer,  following  the  "mi- 
grant stream"  and  the  ripening  crops  up  the  eastern  seaboard  in  search  of 
work. 

"Then  my  brother  just  got  sicker  and  sicker.  He  didn't  travel  any  more. 
He  was  working  less  and  less.  He  never  knew  what  he  had,  or  at  least  he 
never  told  anybody,"  Willie  said. 

"Finally,  he  got  so  sick,  we  took  him  to  the  (Glades  General)  hospital  (in 
Bell  Glade).  The  doctor  there  said  he  should  be  in  the  hospital  in  Lantana 
(the  A.  G.  HoUey  Tuberculosis  Hospital),  so  we  took  him  over  thei-e. 
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"He  was  there  for  maybe  nine  mouth.s,  but  I  don't  believe  it  was  that  Ion? 
when  they  let  him  come  home  for  a  spell.  Then  later  he  got  bad  sick  and  1 
took  him  to  the  (Glades  General)  hospital,  but  the  doctor  there  couldn't  do 
nothing  for  him." 

There  was  no  reason  for  Jerry  Hill  to  die  of  TB,  not  today.  He  needed 
treatment  at  the  right  time,  treatment  which  was  available,  if  only  he  had 
gone  to  a  doctor  soon  enough. 

A  program  to  diagnose  the  illnesses  of  workers  like  Jerry  and  to  arrange  for 
treatment  was  designed  for  Palm  Beach  County  but  it  was  killed — at  least 
temporarily — by  a  combination  of  political  pressure  from  the  local  medical 
establisliment  and  by  pressures  from  the  government  agency  that  is  making 
it  possible. 

Jerry  Hill  was  a  member  of  that  porticm  of  society  wliicli  helps  feed  the  rest 
of  us  with  his  toil,  but  is  the  last  to  receive  the  benefits  which  most  take  for 
granted. 

Perhaps  if  he  had  experienced  the  luxury  of  sick  leave,  he  would  have  sought 
help,  but  most  agricultural  workers  simply  have  to  take  oft  a  day  without  pay 
if  they  want  to  see  a  doctor. 

Other  than  hospital  emergency  room.s,  there  are  no  free  clinics  or  doctors' 
oflices  open  at  night  in  the  Glades.  So  most  farm  workers  won't  give  up  a 
12-hour  day  of  pay  unless  they  are  too  sick  to  work. 

The  head  of  the  Palm  Beach  County  Health  Department,  Dr.  Carl  Brum- 
back,  said  most  rural  health  care  is  on  a  "crisis  basis." 

There  are  adequate  medical  facilities  to  treat  illnesses  and  injuries,  but 
what  is  needed  now,  Dr.  Brumback  said,  is  "primary  health  care" — preventi^e 
medicine. 

Brumback  has  earned  a  national  reputation  as  ;i  iijoneer  in  I'ural  hcaldi 
care,  but  mainly  ))ecause  of  limited  local  finances,  be  has  fallen  short  of  the 
goal  of  providing  primary  care  to  the  rural  poor  of  Palm  Beach  County. 

Brumback  has  two  "outreach"  teams  which  visit  labor  camps  and  poor 
neighborhoods,  day  care  centers  and  schools.  Becau.se  of  a  personnel  shortage, 
the  teams  go  out  only  once  a  week. 

One  of  his  rural  area  offices,  the  one  in  the  courthouse  annex  on  the  western 
fringe  of  Delray  Beach,  is  open  two  nights  a  week  for  a  general  medicine 
clinic. 

Those  programs,  he  said,  only  scratch  the  surface  of  adequate  primary  care. 

Another  organization,  made  up  mostly  of  representatives  of  the  rural  poor 
and  operating  with  a  ,$1.2  millian  federal  grant,  sought  to  fill  in  that  gap  in 
health  care  here,  but  was  frustrated.  So,  the  rural  health  care  project  found 
a  home  in  neighboring  Hendry  County,  where  officials  and  the  medical  es- 
tablishment made  it  welcome. 

Hendry  County  has  less  than  a  quarter  of  the  40.000  migrant  workers  who 
fill  the  labor  camps  and  ghettos  in  Palm  Beach  County  during  the  pe.ak  winter 
harvest  months. 

At  the  heart  of  the  problem  is  a  handful  of  Belle  Glade  doctors  who  simply 
refused  to  say  yes  or  no  when  asked  if  they  would  support  the  new  rural 
health  care  program.  They  don't  think  it  is  needed,  despite  overwhelming  evi- 
dence to  the  contrary. 

They  had  killed  at  least  one  project  they  didn't  like  in  the  past  by  "sort  of 
ignoring  it,"  as  one  of  the  Glades  doctors  told  The  Post.  They  decided  they 
would  use  that  tactic  again. 

The  funding  agent  for  the  project,  the  IT.S.  Department  of  Health.  Educa- 
tion and  Welfare  (HEW),  unsure  of  itself  in  the  face  of  political  pressure 
from  the  medical  establishment,  simply  sidestepped  the  issue  and  encouraged 
moving  the  project  to  another  county. 

Such  obstruction  is  not  new  to  rural  families,  who  have  traditionally  been 
the  last  to  receive  what  urban  America  considers  the  basic  conveniences  of 
modern  life. 

Rural  families  were  among  the  last  to  come  under  minimum  wage  laws  and 
now  are  paid  on  a  special  scale  below  that  of  the  rest  of  the  workers  in  the 
country. 

They  were  the  last  to  be  given  workmen's  compensation  insurance  protec- 
tion, and  for  them  compulsory  education  rules  are  relaxed,  as  are  health  and 
sanitation  regulations. 

They  were  among  the  last  to  become  eligible  for  welfare  when  they  are 
out  of  woi'k  and  they  were  the  last  to  be  guaranteed  Social  Security  for  their 
old  age  if  they  survive  their  cruel  living  and  working  conditions. 
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It  is  a  life  of  poor  housing,  where  malnutrition  is  a  too-frequent  visitor, 
where  impetigo  is  a  childhood  companion. 

Against  that  backdrop  of  neglect,  two  years  ago  a  group  representing  a 
dozen  organizations  from  rural  communities  in  seven  southeastern  Florida 
counties,  including  Palm  Beach  County,  was  chartered  by  the  U.S.  OflSce  of 
Economic  Opportunity   (OEO). 

It  was  called  the  Rural  Improvement  Council  (RIC),  and  the  workers' 
representatives  decided  their  most  pressing  need  was  for  a  health  care 
program. 

At  a  meeting  in  Pompano  Beach,  a  fiery,  sharp-tongued  young  woman  named 
Rachael  Vivi  said,  "All  our  lives  we  have  had  nothing  but  promises.  Just  prom- 
ises and  nothing  else.  Now  we  are  going  to  have  this,  health,  nor  for  us  maybe, 
but  for  our  children. 

"It  will  be  so,  because  it  will  be  run  by  the  only  people  we  can  trust.  Our- 
selves." 

I'Ufortunately,  it  didn't  turn  out  that  way. 

RIC  outlined  a  program  in  which  it  would  set  up  a  motorized  clinic  that 
could  take  medicine  into  the  migrant  labor  camps.  It  would  have  room  for  a 
doctor  and  dentist  and  the  equipment  they  would  need  to  provide  primary 
medical  care,  the  kind  Jerry  Hill  never  knew. 

Satellite  vans  would  scour  the  neighborhoods  around  the  mobile  clinic  and 
provide  free  transportation. 

A  system  of  computerized  health  records  would  be  set  up  and  would  be 
available  through  the  microwave  radio  sy.stem  of  the  South  and  Central 
Florida  Flood  Control  district. 

And  when  a  worker  traveled  up  the  "migrant  stream,"  his  medical  history 
would  be  available  in  minutes  if  a  doctor  needed  it. 

Local  medical  officials  have  agreed  the  mobile  clinic  idea  would  have  been 
the  biggest  contribution  RIC  could  have  made,  since  it  would  build  on  services 
already  available  at  area  hospitals  and  through  the  Palm  Beach  County  Health 
Department. 

Then,  OEO  fell  under  the  Nixon  administration's  economizing  ax,  and  the 
RIC  project  was  handed  over  to  the  Department  of  Health,  Education  and 
Welfare  last  July. 

HEW  regulations  allow  funding  of  projects  "to  establish  and  operate  family 
health  service  clinics"  for  agricultural  workers,  and  that,  said  HEW  spokes- 
man Ed  Rogge,  means  more  than  the  kind  of  services  a  mobile  clinic  can 
provide. 

Rogge  said  HE"\^'  was  worried  RIC  would  be  spreading  itself  too  thin. 

So  RIC  decided  to  open  a  clinic  in  Belle  Glade,  with  a  branch  office  on  land 
provided  by  Fort  Pierce  Memorial  Hospital.  "Outreach"  vans  with  medical 
teams  were  to  range  on  from  the  clinics,  offering  immunization  shots,  physical 
examinations,  health  education  and  venereal  disease  information  and  treat- 
ment. 

But  HEW  had  another  requirement.  It  insisted  RIC  obtain  the  blessing  of 
a  sub-agency  called  the  Palm  Beach  County  Health  Planning  Council. 

The  planning  council  sought  the  advice  of  the  Palm  Beach  County  Medical 
Society,  which  in  turn  asked  the  Glades  doctors  what  they  thought  of  the 
program. 

The  Glades  physicians  never  replied,  so  the  Medical  Society  did  not  respond. 
The  Health  Planning  Council  endorsed  the  RIC  plan  in  December,  but  only 
with  some  heavy  provisions. 

Those  provisions,  according  to  RIC  executive  director  Bernard  Simon,  who 
describes  himself  as  "a  man  with  20  years  experience  in  ambulatory  health 
care  delivery  systems,"  would  have  prohibited  RIC  from  rising  above  the  cur- 
rent level  of  health  care  already  being  provided  and  contributed  to  the  move 
to  Hendry  County. 

The  planning  council  provisions  included  : 

— ^  No  permanent  building  could  be  built.  The  step  was  taken  by  the  planning 
council  with  the  knowledge  that  HEW  required  RIC  to  build  a  clinic. 

—  RIC  must  contract  for  the  use  of  area  hospitals  and  other  medical  facili- 
ties. Simon  said  that  was.  in  fact,  one  of  RIC's  original  goals.  Hospitals  in 
Fort  Pierce  and  Pnhokee  agreed  to  cooperate,  but  Glades  General  Hospital  in 
Bell  Glade,  through  administrator  Ben  Clarke,  replied  in  October  that  such  a 
statement  of  cooperation  "might  be  difficult,  if  not  impossible  to  produce." 

—  The  Palm  Beach  Medical  Society  must  be  consulted  on  the  hiring  of  any 
doctors  by  RIC.  Planning  council  executive  director  Richard  Warfield  ex- 
plained, "There  is  no  point  in  hiring  way-out  radical-type  doctors.  They  would 
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not  be  accepted  by  local  hospitals  and  then  they  will  be  locked  in.  They  won't 
be  able  to  refer  patients  anywhere." 

— -Salaries  and  fringe  benefits  must  be  comparable  to  area  wages.  That  sy.s- 
tem  had  already  prevented  the  county  Health  Department  from  providing 
night  clinics  in  Belle  Glade. 

Although  the  Medical  Society  said  the  Glades  d<Ktors  had  not  commented 
on  the  plan,  they  really  had,  in  their  way. 

Dr.  John  Grady,  prominent  Belle  Glade  physician,  mayor  of  the  town  and 
frequently  a  spokesman  for  the  medical  estjiblishment,  recalled  the  RIG 
proposal. 

"As  a  matter  of  fact,  we  recently  discussed  this  among  members  of  the 
(Glades  General  Hospital)  staff  when  they  (the  JMedical  Society)  came  to  us 
and  wanted  to  know  if  we  would  support  the  unit  here.  AVe  didn't  see  any  use, 
or  any  advantage — a  necessity  for  this  program  at  all." 

He  sees  RIG  as  an  outgrowth  of  other  organizations  of  the  rural  poor,  which 
he  said  are  "radical"  and  part  of  a  "created  crisis"  for  showing  the  need  foi 
a  change  in  the  medical  system  to  socialized  medicine. 

The  current  facilities  in  the  Glades  are  adequate,  he  said.  The  fact  of  the 
existence  of  three  hospitals  in  the  area  and  several  doctors'  clinics  indicate 
patients  are  being  seen,  therefore  the  system  works. 

The  Glades  medical  establishment  several  years  ago  thwarted  a  proposal  by 
an  organization  called  the  Rural  Health  Committee  to  increase  medical  care 
in  the  rural  sectors  of  the  county,  Grady  said.' 

"They  got  into  this  thing  real  big.  Well,  the  doctors  and  hospitals  sort  of 
ignored  them  and  that  fell  by  the  wayside." 

Grady's  opinion  of  the  availability  of  medical  services — particularly  primary 
care — in  the  Glades  is  opposed  on  practically  all  sides.  Even  Glades  General 
Hospital  administrator  Clarke  said,  "Care  to  migrants  is  on  a  crisis  basis. 
If  the  Health  Department  could  be  staffed  to  hold  night  clinics  it  would  go  a 
long  way  to  helping  the  situation." 

As  it  is,  Clarke  said,  many  people  who  come  to  his  emergency  room  for 
treatment  should  be  going  to  a  clinic.  But  his  emergency  room  is  open  all  the 
time,  and  'They  don't  want  to  leave  their  work  because,  'No  tickee,  no 
washee.'  " 

Brumback  says  the  local  doctors  aren't  doing  a  complete  job,  and  the  U.S. 
Health  Services  Administration  reported,  "The  existing  institutions  don't  re- 
spond to  the  medical  and  health  needs  of  Belle  Glade." 

So  with  the  opinion  of  nearly  everyone  except  the  Glades  doctors  providing 
pressure  from  the  top,  HEW  officials  last  month  met  with  RIC  director  Simon 
and  president  Jesse  Robinson  of  Clewiston  and  told  them  HEW  was  interested 
in  seeing  the  program  get  under  way  during  the  first  90  days  of  1974. 

Simon  said,  "We  could  see  if  we  were  to  stick  with  (putting  a  clinic  in) 
Belle  Glade,  we  would  still  be  negotiating  long  after  the  90  days  had  come 
and  gone." 

So  Robinson  suggested  the  Harlem  Tenants  Association,  a  Clewiston  com- 
munity-operated housing  authority,  could  donate  land  for  the  clinic.  A  RIC 
board  member,  Fred  Sikes,  vice  president  in  charge  of  personnel  for  U.S.  Sugar 
Corporation  in  Clewiston,  obtained  working  agreements  from  doctors  thei'e 
and  from  Hendry  General  Hospital. 

It  wasn't  difficult,  Sikes  said.  "We  practically  are  a  one-company  town." 

After  RIC,  the  clinic  and  RIC's  own  outreach  program  have  proved  them- 
selves according  to  Ed  Rogge  of  HEW,  the  program  "can  then  be  expanded 
into  other  areas." 

RIC's  Simon  said  he  and  Brumback  have  agreed  to  cooperate  in  the  future, 
"sort  of  like  two  Don  Quixotes  riding  across  the  field.  He's  really  a  great 
guy." 

They  will  coordinate  outreach  activities  and  communications  systems  and 
consolidate  medical  records,  Simon  said. 

Jesse  Robinson  is  a  big  man  with  a  big  smile  and  a  determined  attitude 
about  improving  the  lot  of  blacks  in  Clewiston. 

He  was  a  leader  in  the  rent  strike  with  which  the  residents  of  Harlem 
seized  control  of  their  housing  project  and  he  helped  create  RIC. 

"We  learned  some  things  about  ourselves  and  about  negotiating.  We  once 
tliought  the  RIG  board  would  be  made  up  of  grassroots  people,  but  we  went 
to  a  meeting  about  a  year  ago  tliat  had  some  people  from  the  Health  Planning 
Council  there,  and  we  saw  we  were  going  to  have  to  give  up  some  seats  on 
tlie  board  to  jn-oviders   (nioiiibpTs  of  the  medical  establishment),  so  we  did. 
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"There  was  once  a  time  when  you  could  con  the  white  man,"  Robinson  said, 
a  huge  smile  spreading  across  his  face,  "but  he's  been  conned  so  much  he 
knows  a  con  job  when  he  sees  one.  Now  you  got  to  negotiate  with  him." 

There  were  other  lessons  learned,  too,  he  said,  nearly  all  of  them  un- 
pleasant. 

"We've  come  a  long  way  to  get  to  this  point.  Now  we  got  it  all  nailed  down. 
A  beginning.  Smaller  than  what  we  wanted,  but  a  place  to  start. 

"I'll  tell  you  one  thing.  It's  going  to  work.  It's  going  to,  and  when  it  does, 
we'll  show  some  people  some  things  about  medical  care  delivery." 

He  fairly  spat  out  the  last  words,  like  something  bad-tasting  he  had  been 
holding  on  his  tongue. 

"And  when  the  people  over  there  in  Palm  Beach  County  see  what  we've  got, 
they  are  going  to  begin  to  ask  themselves  how  come  they  don't  have  something 
like  that. 

"Then  maybe  they  will  begin  to  realize  that  if  you  sit  and  wait  for  the  white 
man  to  do  for  you,  then  you  are  going  to  do  nothing  but  wait. 

"Black  and  white  can  live  side  by  side  and  work  for  the  common  good,  but 
there  ain't  nothing  one  can  give  to  the  other." 

[Enclosure  2] 
2  Men,  2  Outlooks  on  Migrants 

The  experience  of  the  Rural  Improvement  Council  (RIC)  is  really  a  story 
of  contrasting  attitudes  in  the  agricultural  towns  of  Belle  Glade  and  Clewiston, 
barely  20  miles  apart. 

The  accompanying  story  shows  how  the  medical  power  structure  of  one  com- 
munity maneuvered  to  keep  a  rural  health  clinic  out  and  how  its  counterpart 
in  the  other  went  out  of  its  way  to  welcome  the  clinic. 

The  attitudes  are  reflected  in  the  outlooks  of  two  men. 

One  is  outgoing,  well-dressed  Dr.  John  Grady,  mayor  of  Belle  Glade,  a  man 
concerned  with  high  moral  issues  such  as  whether  one  person  has  the  right 
to  take  the  life  of  another  in  an  abortion.  He's  against  abortion,  as  he  is  against 
what  he  sees  as  an  international  conspiracy  to  weaken  the  vitality  of  the  United 
States  and  its  institutions. 

The  other  man,  U.S.  Sugar  Corp.  Vice  President  Fred  Sikes,  likes  to  dress 
in  open-necked  shirts.  He  is  concerneed  with  providing  a  vigorous  work  force 
for  his  employer  and  he  is  concerned  with  the  well-being  of  his  community, 
Clewiston. 

Grady,  in  a  well-cut  white  jacket,  sits  behind  his  desk.  On  the  wall  behind 
him  hang  an  American  Eagle  and  the  Hippocratic  Oath. 

In  front  of  a  window  are  an  American  flag  and  an  end  table  covered  with 
samples  of  books  and  pamphlets — including  one  by  Grady  on  abortion — usually 
associated  with  literary  outlets  of  the  John  Birch   Society. 

Grady  believes  in  charity  medicine  bestowed  by  local  physicians  operating 
at  the  level  they  believe  suitable.  Nonmedical  persons,  he  thinks,  do  not  have 
the  expertise  to  design  a  medical  program. 

Grady  said,  in  part,  "In  the  long  run  I  don't  know  how  much  we're  helping 
these  people  (migrant  workers).  We  might  be  destroying  them  by  making  them 
entirely  dependent  upon  welfare. 

"Maybe  we  should  encourage  them  to  work  an  extra  hour  a  day  or  try  to 
achieve  a  little  higher  standard  of  living  or  afford  something  they  don't  have 
today. 

"We  need  to  raise  people  up  instead  of  trying  to  pull  everybody  down  to  the 
lowest  common  denominator." 

An  impressionist  would  paint  Grady  in  red,  white  and  blue.  Beside  Grady, 
he  would  paint  Fred  Sikes  in  forest  green  and  gray. 

Behind  his  desk,  running  most  of  the  length  of  his  tennis  court-sized  office, 
is  a  window.  On  the  tile  sill  is  a  well-thumbed  bird  watcher's  field  guide. 

He  has  never  run  for  office  and  is  not  comfortable  with  questions  from 
strangers  until  he  warms  up  to  them.  Then  he  relaxes,  meets  the  interviewer's 
gaze  and   smiles. 

He  never  lost  the  soft  drawl  he  grew  up  with  in  his  father's  general  store 
in  Lake  City. 

He  was  personnel  manager  when  U.S.  Sugar  began  offering  its  workers  re- 
tirement, insurance  and  modern  housing,  and  when  the  company  elected  to 
help  the  Harlem  Tenants  Asociation  take  over  the  local  housing  authority. 
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"I  think  Jesse  (Robinson,  director  of  the  tenants'  association)  and  his  boys 
have  done  an  excellent  job  out  there.  Both  the  city  (which  the  company  con- 
trols) and  the  company  have  sought  to  help  them  wherever  we  can.  We  don't 
try  to  be  overbearing. 

"It  is  something  they  should  do  more  and  more  for  themselves.  What  advice 
and  counsel  we  can  give  them,  we  are  ready,  but  we  don't  want  to  be  paternalis- 
tic about  it. 

"We  have  a  sincere  interest  in  the  progress  of  these  people.  As  Mr.  Robinson 
so  aptly  says,  a  lot  of  their  problems  can  be  solved  themselves  with  a  little  help, 
8nd  this  (medical  project)  is  another  demonstration  to  me  that  they  recognize 
the  problems  and  they  know  what  can  be  done  to  alleviate  them. 

"It's  their  project.  We  are  going  to  benefit  from  the  project,  we  know  that. 
We  have  ali*eady  benefited  from  the  Harlem  TeJuints  (Association)  and  what 
it's  done.  Whatever  is  good  for  this  community — if  I  may  reverse  the  General 
Motors  statement — is  good  for  us  as  an  employer  if  we  have  a  happier  group 
of  people,  then  we  are  going  to  have  people  who  are  pleased  with  the  location 
in  which  they  live. 

"Don't  give  me  or  the  company  the  credit  for  what  these  people  have  done." 

[Enclosure    3] 

Palm  Beach  County  Health  Planning  Council,  Inc., 

West  Palm  Beach,  Fla.,  Decemher  7, 191Ji. 
Mr.  Bernard  Simon, 

Executive  Director,  Rural  Improvement  Council.  Inc.,  FAU  Joint  dntcr. 
Ft.  Lauderdale,  Fla. 
Dear  Mr.  Simon  :  This  is  to  formally  notify  you  that  both  the  Palm  Beach 
County  Health  Planning  Council  and  the  Indian  River  Area  Health  Planning 
Council,  at  regular  meetings  of  their  Board  of  Directors  held  on  Thursday,  No- 
vember 29th  and  Wednesday,  December  5th  respectively,  have  approved  your 
Migrant  Health  Project  for  the  period  Januai-y  1,  1974  to  December  31,  1971 
with  the   following  provisos : 

1.  There  will  be  no  construction  of  permanent  facilities  in  Palm  Beach,  Martin, 
Indian  River,  Okeechobee,  and  St.  Lucie  Counties ; 

2.  That  contractual  agreements  will  be  developed  to  utilize  existing  health 
facilities  and  services  and  to  provide  funds  for  expansion  of  such  facilities  and 
services  for  primary  care,  as  well  as  emergency,  specialists,  and  laboratory 
services ; 

3.  That  the  Rural  Improvement  Council's  own  operation  of  services  will  be 
directed  towards  the  outreach  program  i>roviding  primary  care  through  the 
utilization  of  mobile  vans  and  outreach  teams ; 

4.  No  physicians  will  be  hired  in  Palm  Beach  County  unless  it  is  impossible  to 
serve  the  migrant  group  within  the  structiire  of  existing  personnel  and  facilities, 
and  that  prior  to  any  action  in  recruitment  of  physicians,  the  Palm  Beach 
County  Medical  Society  will  be  consulted ; 

5.  That  salaries  and  fringe  benefits  be  comparable  to  area  wages  paid  for 
similar  service ; 

6.  That  a  progress  report  be  submitted  to  the  Health  Planning  Council  by 
July  15,  1974  covering  the  first  six  months  of  operation. 

Two  budgets  were  approved,  one  in  the  amount  of  .$1,059,GG1  and  one  in  the 
amount  of  $1,799.45.  This,  as  you  know,  was  in  the  event  that  you  are  able 
to  secure  additional  funding  as  anticipated.  A  copy  of  the  final  Review  and 
Comment  document  is  enclosed  for  your  information.  We  have  your  letter  indi- 
cating that  you  are  agreeable  to  the  provisos  as  listed  above  and  also  that  you 
will  submit  a  quarterly  report  throughout  the  year  to  us  to  keep  us  informed 
about  your  progress. 

I  wish  you  the  best  of  success  in  your  endeavor  and  hope  you  will  call  upon 
us  if  we  can  be  of  any  assistance  to  you. 
Sincerely, 

Richard  D.  Warfield, 

Executive  Director. 
Enclosure  [retained  in  files]. 
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[Enclosure  4] 

Health  Lag  in  Glades  Is  Pbobed 

(By  Susan  Hixon) 

Three  representatives  of  a  federal  health  agency  arrived  in  Palm  Beach 
County  last  night  to  assess  the  shortage  of  health  facilities  in  the  Glades  area. 

"We  hope  to  be  able  to  bring  some  help  here,"  Dr.  McDonald  Rimple,  head 
of  the  team  from  the  Health  Services  and  Mental  Health  Administration  said. 

Dr.  Rimple,  Dr.  Vivian  Chang,  and  Dr.  David  Kindig  are  here  at  the  request 
of  the  Rural  Health  Committee.  The  committee  was  formed  several  months  ago 
to  deal  with  the  medical  needs  of  the  Glades. 

"We  want  to  explore,  with  the  local  community,  the  requirements  for  ade- 
quate medical  delivery  and  health  care  system  in  Belle  Glade,  Pahokee,  and 
Clewiston,"  Dr.  Rimple  said. 

Today,  the  representatives  from  the  Health  Seervices  Administration  will 
meet  with  physicians,  consumers,  members  of  the  Rural  Health  Committee,  and 
members  of  other  health  agencies  in  the  Glades  area. 

"We  can  get  more  doctors  for  this  area,"  Dr.  Rimple  said,  "maybe  five  or  six 
emergency  room  doctors  to  serve  the  immediate  needs." 

He  said  the  Health  Services  Administration  can  assign  doctors  to  hospitals 
with  critical  need  as  a  substitute  for  doctors  serving  two  years  in  the  military. 

"This  project  of  assigning  doctors  has  just  reached  the  implementation  stage." 
Dr.  Kindig  said.  "Hopefully  the  first  10  communities  will  be  assigned  doctors 
by  Oct.  1." 

He  said  it  will  be  necessary,  if  the  need  is  established,  for  application  to  be 
made  to  the  agency  so  that  additional  doctors  can  be  sent  here. 

"It  will  probably  be  March  1  of  next  year  before  we  can  make  any  major 
assignments."  Dr.  Kindig  said. 

The  members  of  the  Rural  Health  Committee  have  named  what  they  feel  are 
three  failures  of  the  current  situation  in  the  Glades. 

"The  existing  institutions  don't  respond  to  the  medical  and  health  needs  of 
Beetle  Glade,"  according  to  a  committee  report  studied  by  the  Health  Services 
Administration. 

Also,  the  report  states,  "The  manner  of  medical  delivery  is  dehumanizing." 

The  committee's  third  criticism  is,  "There  is  no  community  medical  or  health 
service  in  the  Glades  area." 

One  committee  member.  Dr.  Theodore  Norley  of  West  Palm  Beach,  last  night 
said,  "Health  care  in  the  Glades  means  more  than  medical  care. 

"It  also  means  industry,  round-the-year  jobs,  low  income  housing  projects,  in 
addition  to  improved  health  care. 

"The  health  center  should  be  a  training  center,"  Dr.  Norley  said. 


Mat  15,  1974. 
Senator  Philip  Hart, 
Democrate,  State  of  Michigan, 
Senate  Antitrust  Subcommittee, 
Washington,  D.C. 

Dear  Sib  :  I  am  particularly  pleased  to  hear  that  the  investigation,  mentioned 
in  the  attached  column  by  Jack  Anderson,  is  being  conducted  by  your  com- 
mittee. I  hope  your  efforts  will  not  be  lost  through  the  AMA's  powerful  lobbying 
committee. 

Three  or  four  years  ago,  my  daughter  prepared  a  report  for  one  of  her  classes 
on  the  AMA.  She  brought  home  quite  a  number  of  books  on  the  subject,  and  I 
read  several  of  them.  I  wish  I  could  give  you  the  list  of  books,  but  her  teacher 
asked  to  keep  the  report.  It  seems  that  the  history  of  the  AMA  has  been  to  do 
everything  possible  to  hinder  social  legislation.  For  instance,  when  some  Civil 
Service  people  in  Washington,  D.C.  set  up  a  health  care  plan  dedicated  to  the 
idea  of  keeping  themselves  well  at  a  cheaper  cost,  their  doctors  were  refused 
admission  to  the  hospitals  in  the  area  and  they  were  finally  frozen  out. 

We  all  know  how  long  and  successfully  the  AMA  fought  Medicare.  Also,  I  was 
shocked  to  discover  that  they  fought  the  idea  of  giving  children  innoculations 
in  school.  Even  now  they  refuse  to  recognize  acupuncture.  How  much  better  it 
would  be  if  they  gave  it  under  carefully  controlled  circumstances  so  it  could 
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be  studied  and  be  assured  mat  the  iDerson  giving  it  was  well  qualified.  As  it  is 
now,  people  have  to  search  for  acupuncturists  that  may  not  be  properly  trained. 
I  have  a  relative  that  has  found  relief  from  the  pain  in  his  shoulder  for  the 
first  time  in  years  as  a  result  of  regular  acupuncture  treatment  and  has  been 
able  to  stop  some  of  the  medication  he  had  to  take  for  it. 

One  more  point— as  a  result  of  this  health  care  plan  that  the  government 
is  considering,  we  are  going  to  need  more  doctors.  Our  family  is  transferred 
frequently  and  many  times  I  have  had  trouble  locating  a  doctor  that  would  take 
new  patients — and  I  can  afford  to  pay !  Many  small  towns  and  rural  areas  are 
without  doctors  entirely.  People  have  to  stick  with  doctors  that  do  not  give 
them  good  care  in  some  instances,  because  they  are  afraid  they  either  won't  get 
better  or  won't  find  a  doctor  at  all.  Most  doctors  charge  now  for  the  first  ten 
minutes  of  time  and  then  increase  every  so  many  minutes  after  that. 

What  ever  happened  to  the  government  plan  to  open  a  medical  school?  Let's 
train  some  of  these  young  people  that  are  being  turned  away  from  our  present 
medical  schools.  I  know  one  young  man  that  had  a  Master's  degree  in  Science 
with  a  3.7  average.  He  was  told  that  if  he  were  female  or  a  minority  race,  he 
could  qualify  even  with  a  lower  grade  average,  but  not  since  he  was  a  white 
male.  I  wonder  how  many,  less  qualified,  were  admitted  because  they  were  doc- 
tor's sons  or  had  other  political  pull.  I  met  one  such  in  Washington,  D.C.  who 
was  looking  forward  to  setting  up  practice  in  a  fancy  area  in  New  York  City 
and  making  a  mint.  What  happened  to  the  general  practice  physician  anyway? 
Yours  truly, 

(Mrs.)  Evelyn  Haeman. 

Enclosure : 

[From  the  Albuquerque  Journal,  May  14,  1974] 

Medical  Societies  SnoRXCHANGE  Poor 

Washington. — Senate  investigators  have  found  that  medical  societies  have 
put  their  pocketbooks  before  their  patients  by  freezing  out  doctors  who  try  to 
set  up  low-cost  health  care  centers. 

The  societies,  often  made  up  of  the  wealthier  doctors  in  the  community,  have 
created  a  quiet  monoiwly  in  one  town  after  another.  The  result :  higher  costs  at 
a  time  when  all  medical  cost  controls  have  just  been  lifted  by  the  federal 
government. 

This  finding  will  surface  this  week  in  the  Senate  Antitrust  subcommittee 
chaired  by  Sen.  Philip  Hart,  D-Mich.,  who  ironically  looks  like  a  stereotyi^e  of 
the  oldtime  doctor.  Later  this  month,  Sen.  Edward  Kennedy,  D-Mass.,  will  chair 
more  meetings. 

The  ailment  the  senators  will  analyze  is  little  known  but  costly  to  the  ordinary 
patient  and  sometimes  fatal  for  the  poor.  It  is  the  stranglehold  that  county, 
state  and  national  medical  societies  have  on  almost  all  medical  practice. 

For  poor  patients,  the  attitude  of  the  medical  societies,  often  supported  by 
government,  can  be  disastrous.  Poverty  physicians  have  actually  been  banned 
from  using  local  hospitals,  dispensing  medical  information  and  even  from 
practicing. 

Typical  of  cases  discovered  by  Hart's  sleuths  is  that  of  a  young  idealistic 
physician,  Dr.  Daniel  Blumenthal.  He  was  determined  to  help  a  community  of 
black  cane  workers  in  rural  Louisiana. 

Documents  collected  by  Hart  show  that  among  107  people  in  the  community, 
ranging  from  the  aged  to  babies,  "a  total  of  102  pathological  diagnoses  were 
made."  Forty-two  of  the  107  needed  immediate  hospitalization. 

The  diseases  ranged  from  tumors  to  various  heart  problems  (including  two 
with  undiagnosed  heart  failure),  rotten  teeth,  blindness,  arthritis,  alcoholism, 
various  ulcers,  psychiatric  disorders,  emphysema  and  hernia.  Ninety  per  cent  of 
the  children  had  worms. 

The  sugar  companies  paid  the  first  five  dollars  of  medical  care,  about  enough 
to  cure  one  case  of  worms. 

"They  usually  go  knowing  they  cannot  afford  the  medical  care  and  usually 
incur  a  bill  that  they  cannot  pay.  The  simple  fact  that  they  haven't  paid  their 
bill  makes  them  feel  guilty  about  going  back  to  the  physician." 

As  for  the  doctor,  he  spends  "long  hours  seeing  his  regular  paying  patients" 
and  sees  the  charity  patients  only  when  he  must. 
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Blumenthai  stepped  into  this  medical  niglitmare  and  tried  to  lielp  local  anti- 
poverty  workers  set  up  a  clinic.  Despite  the  fact  that  the  clinic  was  only  for 
the  poor„  the  local  medical  society  and  doctors  on  a  federally  sponsored  plan- 
ning council  blocked  it. 

When  federal  funds  were  finally  obtained,  the  local  doctors  refused  to  ap- 
prove the  clinic  as  a  National  Health  Service  Corps  site,  so  this  ruled  out  a  full- 
time  government  doctor. 

Later,  in  Alabama,  Blumenthai  served  as  a  consultant  for  another  poverty 
clinic,  but  was  stymied  by  the  Alabama  state  medical  society.  In  this  ease,  the 
Hart  documents  show,  the  U.S.  Health,  Education  and  Welfare  Department 
refused  funds  to  the  clinic. 

Blumenthal's  experiences  are  not  unique.  The  Hart  studies  have  turned  up 
similar  medical  outrages  in  Texas,  Wisconsin,  Massachusetts,  Ohio  and  other 
states. 

In  Ohio  for  example,  Charles  Rawlings.  then  director  of  health  consumer 
affairs  at  Case  Western  Reserve  University,  told  Hart  investigators  how  the 
American  Medical  Association  killed  his  program. 

Under  a  federal  Public  Health  Service  grant,  Rawlings  had  prepared  a  simple 
slide  show  to  demonstrate  to  Cleveland  residents,  particularly  the  poor,  what 
their  medical  options  were. 

Rawlings'  brisk,  factual  slides  were  accompanied  by  a  text  that  said,  "Private 
doctors  have  left  the  inner  city  and  rural  areas  where  people  do  not  have  as 
much  money  to  pay  them.  Making  large  amounts  of  money  is  often  a  major  con- 
sideration for  many  private  physicians  ..." 

The  slide  show  also  outlined  how  clinics  could  be  set  up  to  provide  free  or 
low-cost  health  care  under  a  single  roof  for  every  disease  from  TB  to  VD. 

When  the  American  Medical  Assn.  and  the  Cleveland  Academy  of  Medicine 
learned  of  the  innocuous  little  presentation,  they  showed  acute  symptoms  of 
soaring  blood  pressure. 

The  American  Medical  Assn.  published  a  three-column  story  and  an  editorial 
against  the  "sinisterly  biased"  slides.  In  a  letter  to  the  Health,  Education  and 
Welfare  Department,  the  AMA  suggested  the  grant  be  withdrawn. 

Surgeon  General  Steinfeld  stuck  to  his  guns,  but  the  AMA  won  anyway. 
Medical  alumni  of  Case  Western,  the  Cleveland  Academy  of  Medicine  and  others 
put  pressure  on  the  university,  which  withdrew  its  supix)rt.  A  Case  spokesman 
claimed  it  backed  off  for  "academic"  reasons,  but  other  official  Case  sources  said 
there  was  "a  lot  of  correspondence  and  it  wasn't  the  happiest." 

These  and  other  stories  of  medical  malfeasance  will  make  the  medical  estab- 
lishment squirm.  But  there  is  stronger  medicine  still  in  the  spoon.  The  Hart- 
Kennedy  hearings  may  result  in  a  formal  request  for  antitrust  action  by  the 
Justice  Department  against  the  AMA  and  other  medical  societies. 


[From  Washington    (D.C.)    Post] 
Administration  Proposal — Tighter  Hospital  Rules? 

Washington. — In  a  drastic  step  to  cut  the  nation's  hospital  costs,  the  Xixon 
administration  moved  yesterday  to  require  a  medical  committee  to  approve  all 
non-emergency  Medicare  and  Medicaid  admission  to  hospital  beds. 

Caspar  W.  Weinberger,  secretary  of  health,  education  and  welfare,  proposed 
a  new  set  of  Medicare-Medicaid  rules  that  would  call  on  hospitals  to  decide 
whether  each  admission  is  necessary. 

The  proposal  would  directly  affect  the  one  third  or  so  of  the  average  hos- 
pital's patients  who  are  Medicare  or  Medicaid  recipients.  But  it  could  also  set 
a  pattern  by  which  review  committees  and  other  new  groups  required  by 
federal  law  soon  will  be  reviewing  all  hospital  admissions. 

Published  in  The  Federal  Register  and  subject  to  health-industry  comment 
for  30  days,  then  administration  review,  the  move  is  one  of  two  new  steps  to 
try  to  control  hospital  costs. 

The  Cost  of  Living  Council  will  announce  soon  that  hospitals  may  increase 
their  average  costs  and  charges  this  year  by  71/0  per  cent  per  admis.sion.  Cost 
increa.ses  previously  were  geared  to  total  hospital  revenues. 

The  key  words  in  the  new  Phase  4  rules  for  hospitals  are  "per  admission." 
The   effect,    agree   administration   and   health-industry   economists,    will   be    to 


1854 

encourage  hospitals  to  keep  hospital  stays  short  to  hold  average  costs  down. 
This  move  was  seen  both  by  administration  ofl3cials  and  by  liospital  and 
medical  associations  as  prepai'atory  to  some  form  of  national  health  insurance. 
The  hospital  and  medical  groups  may  oppose  both  moves  as  too  extreme. 


May  17,  1974. 
Dear  Senator:   We  read  Jack  Anderson's  report  about  the  great  job  you 
are  doing  to  help  the  poor  people  of  America  stop  being  robbed  by  the  doctors. 
We  have  a  M.D.  wlio  stopped  in  a  hospital  room  and  each  morning  asked, 
how  are  you?  The  bill  sent  to  the  government  for  fifty  days  of  such  question- 
ing was  $500.00  or  $20.00  for  each  day. 

Please  save  us  from  this  and  keep  up  your  good  work. 
Let  me  know  if  there  is  anything  we  can  do  to  help  you. 
Respectfully, 

C.  Lynch. 


June  3,  1974. 
Mrs.  C.  Cunningham, 
600  Bonnie  Blvd., 
Palm  Springs,  Fla. 

Dear  Mrs.  Cunningham  :  Many  thanks  for  your  recent  letter  concerning  our 
health  care  services  investigation.  I  am  taking  the  liberty  of  including  your 
letter  in  the  record  of  the  hearings. 

We  hoite  by  restructuring  the  supply  of  health  care  services,  including  in- 
creasing the  distribution  and  correcting  the  maldistribution  of  physicians  in  this 
country  that  tliis  will  help  curtail  the  high  cost  of  medical  services.  By  merely 
pumping  more  money  into  the  existing  services,  as  medicare  and  medicaid  is 
presently  doing,  this  will  do  nothing  but  increase  doctors'  incomes.  But,  we  must 
not  condemn  all  doctors,  because  many  are  working  long  hours,  charging  reason- 
able fees,  and  giving  quality  care  to  patients. 

Again,  many  thanks  for  taking  the  time  and  trouble  to  write  such  a  thought- 
ful letter.  The  self-addressed  envelope  is  enclosed. 

Best  wishes. 
Sincerely, 

Philip  A.  Hart, 

Chairman. 

Enclosure : 

Palm  Springs,  Fla.,  May  22,  1911t. 
Hon.  Senator  Philip  Hart, 
Antitrust  \8uhcoinmittee. 

Dear  Senator  Hart  :  I  am  writing  to  you  because  I  feel  you  have  the  medical 
interest  of  the  American  people  at  heart  and  will  take  into  consideration  when 
you  chair  the  discussion  on  medical  practices  by  individual  doctors  and  their 
large  medical  associations. 

Investigators  for  Jack  Anderson  and  other  interested  individuals  have  re- 
ported excesses  in  fees  and  placing  road  blocks  against  any  one  trying  to  set 
up  more  economically  run  clinics. 

Since  there  are  approximately  250,000  doctors  for  over  290  million  people 
it  would  seem,  the  sick  people  ought  to  be  able  to  get  better  service  and  at  less 
cost  if  the  government  would  take  this  medical  prob- 

The  Medicare  payments  agency  ought  to  be  able  to  supply  your  committee  with 
the  monies  this  medical  agency  has  paid  out  to  the  medical  profession  since  1966 
when  it  started.  The  doctors  went  to  work  building  nursing  homes  and  hospitals 
instead  of  making  home  visits  taking  care  of  patients  in  their  homes.  They 
aimed  at  getting  the  people  into  hospitals  and  nursing  homes  to  have  these  out- 
lets as  bonuses  to  collect  Medicaid  and  Medicare  money  from  these  programs. 
No  wonder  the  millionaires  in  the  last  decade  are  in  the  medical  profession.  The 
I.R.S.  could  give  you  the  income  figures  you  might  need  to  get  a  good  reasonable 
medical  program  going.  It  would  reveal  the  enormous  amounts  of  tax  money  this 
group  of  Americans  have  received  in  10  years  or  less  while  their  service  to  us 
has  become  worse.  Their  pocket  books  are  more  important  to  them. 
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My  friend  was  badly  injured  during  a  higla  wind  that  blew  the  door  of  a 
business  place  against  her.  The  ambulance  that  took  here  a  block  away  charged 
$30,  the  6  weeks  in  the  hospital  cost  $3000  plus,  the  drugs  they  used  were  $400  to 
ease  the  pain  they  said.  The  doctors  setting  the  bones  charged  $800  +  anesthesia 
$175  for  1  application.  They  wanted  her  to  go  into  a  nursing  home  for  a  month 
but  she  refused  because  of  the  high  costs  and  went  to  her  own  home  to  recuper- 
ate and  the  neighbors  and  1  relative  helped  with  the  chores  until  she  could  take 
over  herself. 

I  feel  what  the  medical  profession  is  doing  to  us  is  far  worse  than  bugging  or 
trespassing  on  a  poltical  party's  headquarters  yet  so  much  tax  money  and  time 
is  being  consumed  in  this  matter  while  the  sick  go  on  suffering  financially  and 
physically. 

I  had  a  tooth  extracted  recently  that  was  real  loose  and  took  only  Vo  minute  to 
extract  in  a  dentist  chair  but  he  charged  $15  just  the  same.  The  prescription 
mess  is  a  disgrace  and  I  could  go  on  plenty  about  this.  There  are  rumors 
on  T.V.  and  radio  news  that  doctors  own  pharmaceutical  places  where,  they 
make  up  orders  for  medicine,  ship  the  orders  to  the  Bahamas  and  else  where 
out  of  the  country  to  be  made  up  and  shipped  back  and  sold  at  higher  prices  to 
our  patients.  I'm  sure  your  investigators  can  tell  you  more  than  I  can. 

I  try  hard  to  stay  away  from  doctors.  I  have  by  blood  pressure  tests  taken 
in  market  places  for  $1  instead  of  $5  in  a  doctors  office  and  many  other  tests  like- 
wise from  time  to  time. 

I'm  sure  every  constituency  in  American  would  back  you  up  on  any  reasonable 
program  you  could  get  your  other  Congressmen  to  go  along  on.  The  people  are 
tired  of  the  treatment  they  have  to  put  up  with  when  they  are  ill  and  those  of 
us  who  avoid  the  medical  profession  and  their  facilities  feel  very  sorry  for  the 
sick  people. 

One  situation  that  bothers  me  is  why  the  government  has  not  set  up  good  medi- 
cal facilities  where  the  poor  migrant  workers  live  and  work  at  no  cost  at  all  to 
them.  They  are  the  neglected  Americans,  poorly  paid,  have  shabby  housing  even 
when  available  for  them.  They  ask  for  so  little  they  are  not  reliefers  like  the 
city  dwellers  having  everything  done  for  them  from  tax  money. 

The  Congress  could  order  doctors  who  got  their  schooling  at  tax  payers  ex- 
pense, man  the  medical  facilities  where  ever  the  migrant  workers  live  and  work. 
If  we  can  pay  billions  annually  to  people  who  do  not  work,  how  much  more 
should  we  spend  to  care  for  those  who  work. 

Thank  you  for  listening.  Please  let  this  be  the  year  you  control  what  the  doc- 
tors can  charge  and  in  that  way  at  least,  keep  us  from  becoming  paupers  be- 
cause the  doctors  have  drained  what  finances  we  managed  to  save  during  our 
working  years. 

I  am  a  registered  democrat,  take  my  voting  privileges  seriously,  pay  my 
ordinary  bills  and  taxes  but  am  frightened  of  ever  having  any  major  illness. 
I  know  there  are  many  older  Americans  like  me.  Being  wiped  out  financially  by 
the  medical  profession  can  be  the  cause  of  a  lot  of  illness. 

I  remain. 

Mrs.  C.  Cunningham, 

500  Bonnie  Blvd., 
Palm  Springs  - 177, 

Fla.  -  33460. 

Honolulu,  Hawaii. 
Mr.  Jack  Anderson, 
Honolulu  Star  Bnllctin. 

Dear  Sir  :  I  am  74  and  my  wife  is  72.  She  fell  to  the  floor  in  a  coma.  The 
manager  of  our  Condominim  Phone  every  one  she  knew.  I  phoned  the  Physi- 
cians Exchange  six  times  and  they  did  not  answer.  One  doctor  told  the  manager 
to  get  an  ambulance  and  take  her  to  a  Hospital. 

By  this  time  she  got  off  the  floor  as  if  nothing  had  happened.  She  has  been 
sleeping  in  her  bed  all  afternoon. 

All  the  money  we  have  is  our  Social  Security  and  a  pension  from  New  York 
city  for  $103.90  a  month. 

Your  column,  Medical  Monopolies,  caused  me  to  write  this  letter. 
Thanks, 

Joseph  A.  Kinzley. 

Enclosure. 


1856 

N.  Miami  Beach,  Fla.,  May  15,  191/f. 
Re  Cohiiun  Doctors'  "Union." 

Dear  Mr.  Anderson  :  I  have  great  interest  in  the  column  which  you  wrote 
about  the  doctor  and  the  group  which  he  represents— keeping  up  the  price.s.  This 
is  true — perhaps  not  in  all  cases  but  a  sufficient  number  to  cause  concern. 

I  was  married  to  an  M.D.  when  this  happened  and  he  was  sincere,  honest  and 
wished  to  help  distressed  people.  This  was  many  many  years  ago,  but  I  have 
no  idea  but  what  it  has  continued. 

It  was  Danville,  Illinois  in  the  late  thirties  or  early  forties.  My  husband  then 
a  general  practicioner  had  a  family  with  a  bunch  of  kids  as  patients.  Each 
year  they  had  a  history  of  colds  sore  throats  etc.  they  infected  and  reinfected 
each  other — and  carried  the  bugs  to  school.  As  he  arrived  later  on  the  scene, 
and  investigated  the  syndrome  he  suggested  that  the  tonsils  be  removed  as  they 
were  oversized  and  hot  beds  of  infection.  The  parents  were  shocked  at  the  cost 
possibility.  lie  suggested  that  these  operations  be  done  two  or  three  at  a  time, 
that  all  kids  be  in  the  same  room,  that  they  hire  one  nurse  to  look  after  them, 
and  he  would  reduce  his  fee  for  the  mass  care  effort.  This  would  at  once  remove 
the  cause  of  the  trouble,  make  the  care  easier, — and  they  could  pick  the  time 
as  best  suited  being  off  of  work,  having  grandma  come  etc  etc.  The  medical 
society  got  wind  of  this  and  caused  him  endless  trouble  and  humiliation.  He 
could  have  suggested  that  it  be  done  one  ut  a  time — charged  the  same,  the  end 
result  would  have  been  the  same  but  the  cost  and  the  inconvenience,  the  worry 
to  the  Mother  and  trouble  would  have  been  a  great  deal  more. 

On  another  occasion  a  similar  thing  happened.  At  Hoopeston — a  few  miles 
North  of  Danville  (at  that  time  there  was  no  hospital  there)  there  are  several 
canning  factories — they  do  the  season's  products  (corn,  tomatoes,  beans,  etc. 
into  cans  and  they  do  a  very  good  job)  However,  there  was  a  law  that  required 
either  than  a  certain  test  be  run  (Venereal,  maybe?)  OR  that  certain  shots  be 
given  to  each  person  who  handled  the  food.  (I  think  it  was  the  venereal  test — 
not  sure ! )  Anyway,  it  cost  each  individual  a  certain  sum  for  the  test,  and 
while  they  could  go  to  the  doctors  in  Hoopeston — and  I  supposed  some  of  them 
did  do  so.  the  then  director  of  County  Health  Services  (don't  know  now  what 
his  name  was)  approached  my  husband  as  to  how  best  this  would  be  handled. 
My  husband  told  him  that  if  they  would  all  come  at  one  given  time  (after 
supper  when  the  office  was  regularly  closed)  (did  not  interfere  with  regular 
office  traffic)  if  he  (my  husband,  the  doctor)  would  be  supplied  with  the  proper 
forms,  and  a  secretary,  and  a  nurse,  he  would  take  care  of  the  entire  group 
per  person  for  a  given  sum — less  than  the  individiiaVs  regular  cost  of  having 
the  test.  The  people  came  in  cars  together,  the  business  was  done  the  ill  ones 
were  weeded  out,  the  healthy  ones  went  to  work — .  However,  one  man  from  the 
medical  society  entered  the  office,  pounded  on  the  private  office  entrance  and 
threatened  my  husband  for  being  a  tool  of  "socialized  medicine!" 

There  are  other  similar  stories  but  this  I  wanted  you  to  know  in  support  of 
your  stance.  I  do  not  know  the  situation  to  day — but  such  business  as  above 
does  go  on  .  .  . 
Sincerely, 

Emily  Dickerson  (Mrs.). 

P.S. — He  also  gave  medication  by  generic  name  rather  than  commercial  name. 
More  trouble — this  time  joined  by  the  pharmacists. 


Baltimore,  Md.,  May  24,  lOlf/. 
Mr.  .Tack  Anderson. 
1612  Xorth  E  St.,  N.W., 
Washington,  B.C. 

Dear  Mr.  Anderson  :  Re  your  article  "Medical  Societies  Probed"  in  the  News- 
American.  I  thought  the  enclosures  might  be  of  interest  to  you.  If  there  is  any- 
thing I  can  do  to  assist  you,  please  do  not  hesitate  to  let  me  know. 
Sincerely, 

M.  B.  Levin,  M.D. 
Enclosures   (4). 
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April  16,  1974. 
Hon.  Richard  M.  Nixon, 
President  of  the  United  States, 
1600  Pennsylvania  Ave., 
Washington,  B.C. 

Dear  Mr.  President  :  After  more  than  a  half-century  of  constant  medical 
practice  for  the  general  public  in-hospitals  and  out-hospitals,  as  well  as  military 
service,  I  am  daily  more  impressed  by  the  sick  citizen's  (the  patient)  point  of 
view  regarding  his  medical  care  and  attention  both  in-hospitals  and  out-hos- 
pitals. 

It  is  as  follows : — 

hospitals  are  only  as  good  as  the  patient's  attending  physician  ;  AND 
HOSPITAL  reputations  DEVELOPED  BY  SUCH  PHYSICIANS  TOO  OFTEN  CARRY 
physicians'  REPUTATIONS  ON  THE  COAT  TAILS  PROVIDED  BY  FORMER  PHYSICIANS 

1.  From  the  point  of  view  of  providing  the  best  available  medical  care  at  the 
lowest  cost  in  the  overall  picture  from  the  country,  the  patient  having  his 
personal  physician  attend  him  for  his  entire  need  of  the  best  available  medical 
care  both  inside  hospitals,  as  well  as  outside,  should  have  prime  attention. 

2.  Sufficient  supply  of  general  medical  practitioners  widely  distributed 
throughout  the  community  for  both  routine  and  emergency  work  would  also  be 
for  the  patients'  greatest  benefit,  provided — 

3.  From  the  patient's  point  of  view,  the  greatest  roadblock  against  the  im- 
provement of  the  delivery  of  medical  care,  i.e.  hospital  "privilege"  must  be 
removed ;  and.  every  citizen  must  have  the  right  to  his  own  personal  physician's 
sei'vices  whether  inside  hospitals  or  outside.  Removal  of  peerage  classification 
by  hospitals,  not  the  profession,  into  "non-privileged"  and  "privileged"  doctors ; 
and,  the  citizen  and  his  doctor  having  the  right,  not  the  ''privilege,"  to  utilize 
tax  supported  and  subsidized  beds  and  facilities  at  any  hospital  he  and  his 
patient  select  for  such  care,  would  permit  full  access  by  the  patient's  own 
physician  to  learn  and  apply  the  best  available  medical  care  in  his  behalf  at 
the.se  tax  supported  and  subsidized  hospital  beds,  in  the  citizen's  behalf,  to  save 
health  and  life. 

4.  Selection  of  various  tests  and  attention  should  not  be  regulated  by  any 
institution  within  each  state,  but  by  the  entire  medical  profession  in  each  state ; 
and.  after  thorough  di.scussion  of  each  item,  by  voting  by  secret  ballot  by  mail 
to  decide  the  various  limits  and  choice  of  the  various  tests  and  activities  in 
behalf  of  the  patient,  in  order  to  keep  costs  at  the  lowest  level. 

5.  The  greatest  costs  of  medical  care,  i.e.,  in-ho.spitalization,  should  not  be 
yoked  by  outside  and  dispen.sary  activities  of  the  institution,  which  may  be 
for  Educational  or  Welfare  purposes ;  and,  should  be  spread  to  other  divisions 
rather  than  included  in  the  immediate  Health  costs,  and  then  properly  distrib- 
iited  among  various  governmental  divisions. 

6.  Health  matters  which  of  themselves  are  such  highly  specialized  types  of 
activities,  must  not  be  tied  in  under  the  broad  band  of  Health,  Education  and 
Welfare,  but  must  be  operated  as  tangential  contacts  through  administrative 
areas. 

7.  Our  profession  in  turn  must  assume  responsibility  for  furnishing  the  best 
available  medical  care  to  the  entire  public  at  the  lowest  cost,  provided  such 
reduction  does  not  adversely  effect  the  health  or  life  of  the  citizen. 

8.  We  cannot  and  will  not  work  throughout  the  country,  providing  dispensary 
type  and  modified  dispensary  type  of  medical  care  to  the  entire  population, 
because  it  happens  to  be  cheap  for  the  time  being,  but  expensive  in  life  and 
health  in  the  long  run. 

This  i>ersonal  medical  attention  is  the  main  responsibility  of  the  profession, 
not  the  institutions  locally  or  on  a  statewide  and  nationwide  scale ;  and,  in  final 
analysis  up  to  the  professional  decisions,  provided  we  can  through  secret  ballot 
by  mail  have  our  voices  heard  and  our  entire  membership  selection  made  in 
this  manner.  You  may  then  hear  a  different  story  relative  to  hospital  costs, 
which  is  the  major  expen.se  at  present,  and  not  outside  medical  care  costs. 

I  am  enclosing  some  of  the  data  that  should  be  of  interest  to  you  in  your 
own  decision  for  the  benefit  of  the  entire  country.  I  do  not  think ;  and,  I  am 
certain  that  many  others  in  our  profession  do  not  think  that  dispensary  type  of 
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care  for  the  individual's  pains,  aches,  and  life-saving  is  the  best  when  com- 
pared to  the  individual  physician  being  made  responsible  to  that  patient  for 
furnishing  him  the  l)est  medical  care  he  can  under  the  limitations  decided  by 
the  entire  profession  only. 
Best  wishes. 
Sincerely, 

M.  B.  Levin,  M.D. 

SUPPLIED  BY  THE  STATE  HEALTH  DEPARTMENT— DR.  JEAN  STIFLER 
Black: 

Baltimore  City  (Monumental  City  Medical  Society) 199 

Counties  (Maryland  Medical  Association) 38 

Total 237 

White: 

State  Medical  Society  (Med-Chi) 3, 140 

Baltimore  City  Medical  Society... I,  541 


Hospitals 


Number  of  physicians  with  hospital 
privileges 


Black 


White,  etc. 


Total 


Baltimore  County  General  Hospital 3                         167  170 

Bon  Secours 8                          326  334 

Church  Home  and  Hospital 2                           340  342 

Franklin  Square  Hospital 1                           239  240 

Greater  Baltimore  Medical  Center  (Womens) 

Presbyterian  Eye  and  Ear... 4                           516  520 

Johns  Hopkins  Hospital 650 

Lutheran  Hospital  of  Maryland 18                           226  244 

Maryland  General 

Baltimore  Eye,  Ear  &  Throat 406 

Mercy 3                         250  253 

North  Arundel  Hospital __ 

North  Charles  General 8                         237  245 

Provident 92                             54  146 

St.  Agnes 10                           204  214 

St.  Joseph 1                           276  277 

Sinai 16                           476  492 

South  Baltimore  General 5                           304  309 

Union  Memorial 2                           347  349 

University 6                         390  396 


Note.— Baltimore  city  Hospital,  physicians  indicated  are  those  authorized  to  admit  patients.  There  are  none  w/ith  hospital 
privileges  in  the  usual  accepted  meaning  of  the  profession. 

Staff 0  61  61 

HouseStaff 2  237  239 

Total - 300 


[Enclosure  2] 

May  3,  1972. 

flailed  to  Senators  and  Congressmen. 

Dear  Sir  :  The  enclosure  represents  a  sampling  of  more  than  1,000  signatures 
and  addresses  of  Maryland  citizens,  gathered  within  a  two-week  period.  They 
initiated  and  requested  help ;  and,  solicited  my  assistance  in  obtaining  the  same 
for  their  health  care  and  at  times,  the  saving  of  their  lives. 

Any  obstruction  or  discrimination  by  individuals,  groups,  or  institutions  in 
delivery  of  such  care,  jeopardizes  their  health  and  life  itself  in  many  instances, 
whether  on  a  local  or  national  basis. 

In  the  Federal  Medicare  and  Medicaid  groups,  discrimination  in  the  delivery 
of  care  by  the  citizen's  own  doctor,  by  and  inside  hospitals  or  other  institutions, 
or  outside,  can  be  easily  corrected  by  the  following  added  basis  for  discrimi- 
nation in  the  Medicare,  etc.  regulations :  Page  87  and  88 — Questions  and  Answers 
on  Public  Law  89-97  Medicare  and  the  Physician.  .  .  ."  is  treated  differently 
solely  because  of  his  race,  color  or  national  origin,  or  denying  him  the  right  to 
have  his  personal  lieenscd  physician  treat  him  on  any  hasis  other  than  profes- 
sional qualifications  and  conduct,  in  hospitals  or  other  institutions,  or  outside" 
"and,  the  intermediary  (Blue  Plans  or  others)  shall  withhold  or  withdraw  the 
contract  with  such  hospital  or  institution." 
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On  the  state  level,  as  the  enclosed  copies  of  the  state-elected  officials  advise, 
you  can  write  and  urge  the  Legislative  Council  to  consider  and  in  turn  urge  the 
legislature  early  in  the  coming  session  to  pass  Senator  Robert  Dalton's  Bill 
#519  and  Delegate  Frank  Heintz's  proposed  Bill  to  withhold  or  withdraw  non- 
profit status  licensure  for  such  a  discriminatory  roadblock. 

May  I  receive  a  favorable  reply  to  transmit  to  all  who  have  requested  this, 
at  an  early  date,  indicating  just  what  you  have  done  regarding  the  same? 

Thanking  you,  I  am 

Sincerely, 

M.  B.  Levin,  M.D. 
[Enclosure  3] 

Statement  of  H.  B.  Levin,  M.D.,  on  hearing  Senate  bill  No.  519 — Economics 
Committee,  Court  of  Appeals  BxnLDiNG,  Annapolis,  Md.,  March  14,  1972 

After  experiencing  hazardous  and  untoward  effects  and  even  death  in  families 
in  hospitals  through  denial  to  the  citizens  to  have  their  own  physicians  treat 
them  at  the  hospital  which  they  and  their  physicians  choose,  (a  basic  7'ight  and 
the  announced  policy  of  the  AMA  House  of  Delegates),  the  citizens,  fed  up  with 
the  situation,  initiated  the  following;  and,  requested  my  aid  as  well  as  that  of 
others  throughout  our  state,  for  legislation  to  fully  correct  it  at  this  session : — 

"We,  the  citizens  of  Maryland,  want  our  own  personal  physicians  to  have  the 
right  to  treat  us  at  any  tax-supported  and  subsidized  hospital,  which  we  and 
our  doctors  select. 

AVe  want  you  to  legislate  to  accomplish  this,  at  this  session."  In  two  weeks 
we  have  collected  close  to  1000  signatures  and  addresses  throughout  the  state. 

1.  Bill  No.  519  is  an  effective  way  to  do  this ;  and,  should  be  made  statutory 
law  iu  Maryland.  Life,  health  and  costs  are  directly  affected  as  the  result  of  the 
present  hospital  situation. 

2.  The  Health  Department  list  of  Baltimore  City  and  Metropolitan  Baltimore 
hospitals  shows  the  usual  effective  method  of  disci'imination  against  more  than 
75%  of  all  doctors  in  good  standing  at  and  by  each  institution ;  and,  corre- 
sponding restriction  of  the  use  of  our  tax-supported  and  subsidized  beds  and 
facilities  to  less  than  25%  of  the  doctors  in  good  standing  at  each  institution. 
This  action  is  even  greater  against  the  black  doctors  than  the  white. 

3.  The  separation  of  physicians  in  good  standing  throughout  the  state,  into 
"privileged  peers"  and  "non-privileged  peers"  at  each  institution  is  very  effective 
discrimination  as  well  as  restriction  to  "privileged  peers",  often  termed  "the 
few  riding  the  gravy  boat  and  not  wishing  to  rock  it." 

4.  At  each  institution,  they  make  their  own  ByLaws  instead  of  having  the 
entire  profession  agree  on  and  approve  general  ByLaws  for  all  hospitals  with 
minor  variations  to  eliminate  such  discrimination ;  and,  thereby  reduce  some  of 
the  hazards  to  life  and  health  at  each  institution,  through  full  utilization  of 
general  personal  physicians  and  specialists.  At  present  we  find  many  "privileged 
peers"  at  some  hospitals  becoming  "non-privileged"  peers  at  other  institutions 
whose  ByLaws  are  similar  and  whose  staff  members  are  no  better  qualified  than 
the  ones  discriminated  against. 

5.  At  a  matter  of  fact,  our  State  Medical  Society  poll  of  the  membership  in 
good  standing  will  soon  be  available:  and,  will  undoubtedly  show  a  smaller 
number  'l)rivileged"  at  all  hospitals  throughout  the  state  than  the  number 
without  "privilege"  at  any  hospital  in  the  state.  This  is  also  contrary  to  last 
year's  AMA  House  of  Delegates'  announced  policy,  that  every  doctor  have 
"privilege"  in  at  least  one  or  more  hospitals. 

6.  The  ByLaws  situation,  aside  from  the  hazard  to  life  and  health,  un- 
doubtedly leads  to  hospital  and  physician  increased  costs  for  medical  care,  as 
the  staffs  at  the  hospitals  not  wishing  to  jeopardize  standing  with  Accreditation 
Boards  are  almost  forced  to  order  tests  and  treatments  which  they  on  their 
own  would  frequently  consider  unnecessary. 

7.  The  Accreditation  Board  consists  of : — at  the  top  the  American  Hospital 
Association  (of  which  Blue  Cross  is  a  Subcommission),  the  American  College  of 
Surgeons,  the  American  Medical  Association,  an  the  American  College  of  Physi- 
cians (%  of  which  are  in  Chicago). 

8.  Blue  Cross,  the  collection  agency  for  the  hospitals,  pays  out  and  this 
naturally  increases  rates  for  much  of  hospital  costs,  which  might  not  be  required 
by  the  patient's  own  physician. 
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9.  The  hospitals  have  definitely  reduced  the  number  of  General  Practitioners 
permitted  staff  "privilege"  so  that  the  patient  too  frequently  cannot  have  his 
own  doctor.  At  least,  the  vast  majority  of  the  members  are  Specialists,  many  of 
whom  might  have  remained  General  Practitioners,  had  they  the  right  to  treat 
their  patients  at  any  tax-supported  and  subsidized  hospitals,  which  patient  and 
doctor  choose. 

10.  The  present  situation  is  the  direct  result  of  "privilege" — the  greatest 
roadblock  against  improving  the  Practice  of  Medicine  and  Health  Care  Delivery. 
The  General  Practitioners  are  now  reduced  from  the  former  widespread  distri- 
bution in  the  commimity  of  75%  of  all  doctors  in  good  standing  to  15%,  to  take 
care  of  the  doubled  population.  General  Pi'actitioners  cannot  humanly  spread 
themselves  and  furnish  the  best  available  adequate  medical  care  in  hospitals 
and  outside  under  these  conditions. 

11.  Emergency  and  non-emergency  work  tends  to  resort,  gravitate  to,  and 
concentrate  in  the  hospital  as  well  as  for  the  out-patient  dispensary  type  of 
attention  at  much  greater  cost  for  such  care  directly  to  the  public  and  Blue 
Plans,  as  well  as  increasing  tax  support  and  subsidy. 

12.  We  might  not  have  to  increase  quite  the  estimated  medical  graduates 
from  our  medical  schools,  who  in  turn  will  also  be  subjected  to  "non-privilege" 
hospital  discrimination-ByLaws  if  and  when  they  go  into  General  Practice. 
And,  further  we  might  be  able  to  do  with  less  higher  cost  Specialist  attention 
with  community-wide  General  Practitioner  distribution. 

Opposition  to  the  above  AMA  policies,  which  would  abolish  the  discrimination 
against  the  citizens  through  their  personal  physicians,  based  on  any  excuse 
other  than  professional  qualifications  and  conduct,  would  abolish  privilege 
among  medical  peers ;  and.  the  excuse  that  it  would  cause  chaos,  requires  but 
a  change  to  capable  administrators. 

We,  the  citizens  of  Maryland,  request  and  urge  you  to  remedy  this  situation 
and  enact  the  proper  legislation  to  enable  us  to  have  the  basic  right  to  have 
our  own  doctors  treat  us  at  any  tax-supported  and  subsidized  hospital  we  and 
oiir  doctors  select. 

[Pierson  Commission  "bill  of  rights"  recommendations  which  became  law  (Arti- 
cle 50,  Section  50  and  51)  on  July  1,  1970,  already  provide  these  same  rights 
to  all  patients,  including  the  mentally  retarded,  in  state  run  or  supervised 
familities.  S.B.627  and  H.B.  974  (Article  59 A,  Sections  34  and  35)  is  almost 
identical  to  present  law.  The  addition  of  S.B.  519  in  this  comprehensive  law 
should  complete  the  enforcement.] 

[Enclosure  4] 

Discussion  of  Non-Factual  Statements  Mare  by  Mr.  Davidson,  Reresentinq 
THE  Hospital  Association  Group,  Not  Permitted  Cross-Examination  Re- 
ply. Hearing  Re  :  Senate  Bill  #519 — Economics  Committee— March  14, 
1972,  Court  of  Appeals  Building,  Annapolis,  Md. 

Non-profit  hospitals  have  no  direct  responsibility  for  tlie  medical  care  of 
patients  attended  by  their  own  outside  or  visiting  staff  physicians. 

This  is  the  direct  responsibility  of  the  doctor  to  his  patient  for  medical 
services  inside  or  outside  the  hospital. 

Non-profit  hospitals  are  responsible  for  the  type  of  care  furnished  by  those 
physicians  employed  by  the  hospital,  as  well  as  their  other  associated  em- 
ployees, in  furnishing  medical  care. 

The  hospital  Lay  Boards  do  not  have  the  right  to  regulate,  interfere  with  or 
intervene  in  the  type  of  medical  practice  at  the  institution.  They  are  required 
to  furnish  the  best  available  beds  and  facilities  for  the  physicians  to  exercise 
their  best  medical  care  for  the  benefit  of  the  sick  citizens. 

The  hospital  itself  in  attempting  to  usurp  the  authority  to  practice  medicine, 
has  not  been  granted  that  statutory  authority  for  such  purpose.  The  practice 
of  medicine  still  remains  the  province  of  the  physician  with  his  public,  with 
hospitals  licensed  to  support  and  furnish  all  beds  and  facilities  for  the  best 
available  and  adequate  sei-vice  to  the  public.  It  is  on  this  basis  that  a  liosnital 
may  be  sued  for  direct  liability:  and.  not  on  the  type  of  individual  medical 
care  furnished  by  the  outside  physician's  staff. 
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The  Accreditation  Board  in  Chicago  consisting  of  those  members  previously 
described,  would  be  the  laughing  stock  of  the  country  and  would  not  dare  to 
disaccredit  an  entire  state's  hospitals.  The  Accreditation  Medical  Board  members 
and  physicians  in  Chicago,  111.  have  no  monopoly,  nor  greater  medical  knowl- 
edge than  the  physicians  in  any  other  state  in  the  union.  Each  state  should 
and  can  establish  all  basic  ByLaws,  as  well  as  stautory  laws,  for  medical  prac- 
tice inside  and  outside  hospitals  within  the  state,  provided  that  previously 
these  are  thoroughly  aired  and  voted  on  by  secret  ballot  by  mail  by  the  entire 
profession  in  good  standing  of  each  state. 

Individual  hospitals  should  not  attempt  to  regulate,  intervene  in  or  interfere 
with  the  practice  of  medicine,  which  the  citizens  require  of  their  own  physicians  ; 
and,  it  is  and  should  be  the  basic  right  of  every  citizens  with  and  through  his 
own  doctor  to  select  and  use  such  hospital  beds  and  facilities  to  obtain  the  best 
available  medical  care  for  his  benetit. 

•■Privilege"  among  medical  peers  by  hospitals  must  be  abolished.  Medicare 
and  Medicaid  regulations  should  and  can  do  away  with  the  vast  discrimination 
by  hospitals  against  the  practicing  physicians  of  the  citizens,  whether  General 
Practitioners  or  Specialists.  Discrimination  must  be  abolished  against  the  citi- 
zen and  his  physician  on  the  basis  of  race,  creed,  color,  source  of  origin;  or, 
by  denying  him  and  his  physician  the  basic  right  to  select  the  hospital  and 
have  his  personal  physician  treat  him,  or  any  basis  other  than  professional 
qualifications  and  conduct. 


Associated  Optometrists  P.C. 

NasJiville,  Tenn.,  May  16,  191J,. 
Hon.  Senator  Philip  Hart, 
Chairman — Senate  Anti-Trust  Subcommittee, 
253  Russell  Senate  Office  Building, 
Washington,  B.C. 

Dear  Senator  Hart  :  Pursuant  to  reading  the  enclosed  Jack  Anderson  article, 
I  have  taken  the  liberty  to  submit  to  you  a  copy  of  a  brief  which  was  filed  in 
the  Tennessee  State  Court  of  Appeals. 

The  history  of  the  case  speaks  for  itself,  but  certainly  vividly  illustrates  how 
the  law  is  being  used  by  the  Board  of  Optometry  and  being  interpreted  by  a 
local  Chancellor  in  the  interest  of  perpetuation  of  the  entrenched  power  struc- 
ture of  organized  Optometry  at  the  expen.se  of  the  visual  needs  of  the  pul)lic. 

The  delivery  of  such  a  vital  health  care  need  as  vision  care,  in  group 
delivery  mode^  at  the  place  of  employment  or  at  the  school,  is  axiomatically 
more  efficient,  therefore  less  expensive  and  more  convenient  to  the  recipient 
than  having  each  person,  one  by  one,  go  to  the  offices  of  vision  care  profession- 
als. Certainly  tlie  delivery  of  service  so  simple  as  examination  of  the  eyes  and 
refraction  for  glasses,  screening  for  pathology  and  glaucoma  screening,  can  be 
done  in  modern  mobile  facilities  without  making  any  sacrifies  in  the  quality 
of  vision  care  delivered. 
Verv  sincerelv, 

S.  J.  Simon,  O.D. 

Enclosures  (2). 

[Enclosure   1] 

Health  Societies  Have  Stranglehold  on  Poor 

Washington — Senate  investigators  have  found  that  medical  societies  have 
put  their  pocketbooks  before  their  patients  by  freezing  out  doctors  why  try  to 
set  up  lowcost  health  care  centers. 

The  societies,  often  made  up  of  the  wealthier  doctors  in  the  community,  have 
created  a  quiet  monopoly  in  one  town  after  another.  The  result :  higher  costs 
at  a  time  when  all  medical  cost  controls  have  just  been  lifted  by  the  federal 
government. 

This  finding  will  surface  soon  in  the  Senate  Antitrust  subcommittee  chaired 
by   Sen.    Philip  Hart,   D-Mich.,   wiio  ironically  looks  like  a   stereotype  of  the 
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oldtime  doctor.  Later  this  month,  Sen.  Edward  Kennedy,  D-Mass.,  will  chair 
more  meetings. 

The  ailment  the  senators  will  analyze  is  little  known  but  costly  to  the  ordi- 
nary patient  and  sometimes  fatal  for  the  poor.  It  is  the  stranglehold  that 
county,  state  and  national  medical  societies  have  on  almost  all  medical  practice. 

They  can  and  have  blocked  doctors  from  forming  clinics  to  dispense  good, 
reasonably-priced  health  care  under  a  single  comprehensive  fee.  Instead,  the 
average  ailing  American  must  go  to  an  individual  doctor,  or  to  a  "clinic"  set 
up  by  doctors  who  sock  them  with  a  separate  fee  for  each  ailment. 

For  poor  patients,  the  attitude  of  the  medical  societies,  often  supported  by 
government,  can  be  disastrous.  Poverty  physicians  have  actually  been  banned 
from  using  local  hospitals,  dispensing  medical  information  and  even  from 
practicing. 

Typical  of  cases  discovered  by  Hart's  sleuths  is  that  of  a  young  idealistic 
physician,  Dr.  Daniel  Blumenthal.  He  was  determined  to  help  a  community  of 
black  cane  workers  in  rural  Louisiana. 

Documents  collected  by  Hart  show  that  among  107  people  in  the  community, 
ranging  from  the  aged  to  babies,  "a  total  of  102  pathological  diagnoses  were 
made."  Forty-two  of  the  107  needed  immediate  hospitalization. 

The  diseases  ranged  from  tumors  to  various  heart  problems  (including  two 
with  undiagnosed  heart  failure),  rotten  teeth,  blindness,  arthritis,  alcoholism, 
various  ulcers,  psychiatric  disorders,  emphysema  and  hernia.  Ninety  per  cent 
of  the  children  had  worms. 

The  sugar  companies  paid  the  first  five  dollars  of  medical  care,  about  enough 
to  cure  one  case  of  worms. 

As  described  in  the  Hart  documents,  the  ordinary  sugar  worker  "goes  to  a 
physician  only  when  his  children  are  sick  with  fever  or  pain,  or  when  he 
or  his  wife  has  obvious  pain. 

"They  usually  go  knowing  they  cannot  afford  the  medical  care  and  usually 
incur  a  bill  that  they  cannot  pay.  The  simple  fact  that  they  haven't  paid  their 
bill  makes  them  feel  guilty  about  going  back  to  the  physician." 

As  for  the  doctor,  he  spends  "long  hours  seeing  his  regular  paying  patients" 
and  sees  the  charity  patients  only  when  he  must. 

Blumenthal  stepped  into  this  medical  nightmare  and  tried  to  help  local 
antipoverty  workers  set  up  a  clinic.  Despite  the  fact  that  the  clinic  was  only 
for  the  poor,  the  local  medical  society  and  doctors  on  a  federally  sponsored 
planning  council  blocked  it. 

When  federal  funds  were  finally  obtained,  the  local  doctors  refused  to  ap- 
prove the  clinic  as  a  National  Health  Service  Corps  site,  so  this  ruled  out  a 
full-time  government  doctor. 

In  Arkansas,  where  Blumenthal  had  worked  earlier,  the  county  medical 
society  and  a  federally  funded  county  hospital  combined  to  thwart  Vista  doc- 
tors. After  months  of  obstruction,  Blumenthal  and  his  poor  patients  sued  and 
an  uneasy  out-of-court  settlement  was  reached. 

Later,  in  Alabama,  Blumenthal  served  as  a  consultant  frtn  another  poverty 
clinic,  but  was  stymied  by  the  Alabama  state  medical  society.  In  this  case, 
the  Hart  documents  show,  the  U.S.  Health,  Education  and  Welfare  Department 
refused  funds  to  the  clinic. 

Blumenthal's  experiences  are  not  unique.  The  Hart  studies  have  turned  up 
similar  medical  outrages  in  Texas,  Wisconsin,  Massachusetts,  Ohio  and  other 
states. 

In  Ohio  for  example,  Charles  Eawlings,  then  director  of  health  consumer 
affairs  at  Ca.se  Western  Reserve  University,  told  Hart  investigators  how  the 
American  Medical  Association  killed  his  program. 

Under  a  federal  Public  Health  Service  grant,  Eawlings  had  prepared  a 
simple  slide  show  to  demonstrate  to  Cleveland  residents,  particularly  the  poor, 
what  their  medical  options  were. 

Rawlings'  brisk,  factual  slides  were  accompanied  by  a  text  that  said,  "Private 
doctors  have  left  the  inner  city  and  rural  areas  where  people  do  not  have  as 
much  money  to  pay  them.  IMaking  large  amounts  of  money  is  often  a  major 
consideration  for  many  private  physicians.  .  .  ." 

The  slide  show  also  outlined  how  clinics  could  l^e  set  up  to  provide  free  or 
low-cost  health  care  under  a  single  roof  for  every  disease  from  TB  to  VD. 
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When  the  American  Medical  Association  and  the  Cleveland  Academy  of 
Medicine  learned  of  the  innocuous  little  presentation,  they  showed  acute  symp- 
toms of  soaring  blood  pressure. 

The  academy's  executive  director,  Robert  Lang,  wrote  a  choleric  letter  to 
then  U.S.  Surgeon  General  Jesse  Steinfeld. 

"I  am  amazed  .  .  .,"  spluttered  Lang.  "This  is  obviously  a  piece  of  propa- 
ganda. ...  I  do  strenuously  object  to  the  use  of  government  funds.  .  .  ." 

The  American  Medical  Association  published  a  three-column  story  and  an 
editorial  against  the  "sinisterly  biased"  slides.  In  a  letter  to  the  Health,  Edu- 
cation and  Welfare  Department,  the  AMA  suggested  the  grant  be  withdrawn. 

Surgeon  General  Steinfeld  stuck  to  his  guns,  but  the  AMA  won  anyway. 
Medical  alumni  of  Case  Western,  the  Cleveland  Academy  of  Medicine  and 
others  put  pressure  on  the  University,  which  withdrew  its  support.  A  Case 
spokesman  claimed  it  backed  off  for  "academic"  reasons,  but  other  official  Case 
sources  said  there  w^as  "a  lot  of  correspondence  and  it  wasn't  the  happiest." 

These  and  other  stories  of  medical  malfeasance  will  make  the  medical  estab- 
lishment squirm.  But  there  is  stronger  medicine  still  in  the  .spoon. 


[Enclosure  2] 
In  the  Court  of  Appeals  of  Tennessee  Middle  Section  at  Nashville 

Davidson  Chancery 
Samuel  J.  Simon,  appellant 

V. 

Tennessee  State  Board  of  Optometry,  et  al.,  appellees 

assignment  of  errors  and  brief 

Herbert  R.  Rich, 
213  Third  Avenue  North, 
Nashville,  Tennessee  37201 

Solicitor  for  Appellant. 
Of  Counsel: 

Philip  M.  Garden, 

216  Third  Avenue  North, 

Nashville,  Tennessee  31201. 

statement  of  the  case 

This  is  an  appeal  from  a  decree  [R.  52-54]  ^  of  the  Chancery  Court  of 
Davidson  County  affirming  an  order  of  the  Tennessee  State  Board  of  Optometry 
[R.  7-10]  suspending  the  appellant's  license  to  practice  optometry  for  five 
concurrent  periods,  the  longest  being  18  months,  for  his  activities  in  developing 
an  industrial  safety  corporation  making  use  of  a  mobile  clinic  in  cooperation 
with  ophthalmology  and  otolaryngology  experts. 
Proeeedings  in  court  teloiv 

The  original  order  of  the  board  having  been  made  effective  earlier  than  the 
time  allowed  for  filing  certiorari,  the  Chancery  proceedings  began  with  a 
petition  for  and  grant  of  the  writ  of  supersedeas  effective  until  final  disposition 
of  the  case.  [R.  1-15] 

The  petition  for  writ  of  certiorari  was  filed  in  due  time  [R.  16-27]  and  was 
duly  granted  by  fiat  of  Chancellor  Ned  Lentz,  [R.  28],  issued  [R.  34]  and 
served  [R.  35]. 


1  Bracketed  reefrences  designated  "R"  refer  to  pages  of  the  Cliancerv  Court  technical 
technical  record.  Those  designated  "B.R."  refer  to  the  record  certified  upon  return  of 
the  writ  of  certiorari.  The  Board  record  Is  in  six  volumes  of  testimony  and  a  separate 
envelope  of  exhibits.  The  first  three  volumes,  paginated  consecutively"  from  1  through 
310,  in  brown  covers.  Include  the  proceedings  of  March  20,  1972,  and  will  be  designated 
herein  as  [B.E.  I]  plus  the  page  number.  The  fourth  volume,  in  a  blue  cover  includes 
the  proceedings  of  March  21,  1972,  paginated  from  1  through  219,  and  will  be  designated 
by  the  Roman  numeral  II.  The  final  two  volumes,  in  green  covers.  Including  the  pro- 
ceedings of  April  19  and  20,  and  consecutively  paginated  from  1  through  373,  will  be 
designated  by  the  Roman  numeral  III. 
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A  motion  to  set  the  case  for  trial  was  made  by  the  respondent  Board's 
attorney  January  12,  1973,  and  granted  January  19,  1973.  The  record  as 
certified  by  the  chairman  of  the  board  on  January  13  [B.E.  I,  atached  to 
inside  front  Cover]  was  filed  January  30,  1973. 

The  answer  of  the  respondent  Board  was  also  filed  January  30,  [R.  42] 
admitting  all  of  the  allegations  of  the  petition  except  portions  of  paragraph 
IV  and  paragraph  IX.  To  put  these  issues  in  perspective  for  ready  com- 
parison it  may  be  well  to  quote  these  paragraphs  and  answers  here : 

Paragraph  IV  of  the  petition  [R.  17-18]  :  "On  February  26,  1971,  the  peti- 
tioner addressed  the  Middle  Tennessee  Optometric  Society  on  the  subject  of 
the  necessity  for  developing  industrial  optometry  in  Tennessee  pursuant  to 
the  Code  of  Industrial  Practice  adopted  by  the  House  of  Delegates  of  the 
American  Optometric  Association,  Inc.,  on  June  29,  1960,  in  order  to  assist 
Tennessee  industry  in  meeting  the  requirements  of  the  federal  Occupational 
Safety  and  Health  Act  of  1970.  He  described  his  experience  in  developing  a 
visual  safety  service  for  Tennessee  industrial  firms  and  how  this  experience 
had  shown  that  it  was  necessary  to  use  a  mobile  clinic  to  meet  the  purpose 
of  the  program  and  of  the  Act.  He  invited  the  Middle  Tennessee  Optometric 
Society  and  the  Tennessee  State  Optometric  Association  and  their  members  to 
join  him  in  developing  a  method  of  delivering  optometric  services  and  in 
working  out  the  legal  problems  by  means  of  legislative  proposals  or  a  court 
test  case." 

Paragraph  IV  of  the  answer  [R.  42-43]  :  "Respondent  admits  that  petitioner 
addressed  the  Middle  Tennessee  Optometric  Society  February  26,  1971  about  the 
development  of  industrial  optometry  in  the  State  of  Tennessee.  Re.spondent 
admits  that  petitioner  describes  his  experience  in  industrial  optometry  in  the 
State  of  Tennes.see.  Respondent  denies  that  it  is  necessary  to  use  a  mobile 
clinic  in  order  to  deliver  these  Sf-vices.  Respondent  admits  that  petitioner 
invited  the  Middle  Tennessee  Optomi'lric  Society  and  the  Tennessee  State 
Optometric  Society  and  the  members  to  ioin  him  in  developing  a  method  of 
delivering  optometric  services  and  in  working  out  the  legal  problems  by  means 
of  a  legislative  proposal  or  a  court  test  case." 

Paragraph  IX  of  the  petition  [R.  24-25]  :  "The  petitioner  avers  that  the 
defendant,  Tennessee  State  Board  of  Optometry,  exercise  judicial  functions 
without  jurisdiction  to  do  so,  exceeded  the  jurisdiction  conferred  on  it  by  any 
valid  statute,  and  otherwise  acted  illegally  and  erroneously  in  issuing  the 
order.  More  particularly : 

"(1)  Insofar  as  statutory  provisions  purport  to  authorize  the  Board  to 
exercise  judicial  functions  by  conducting  hearings  and  revoking  or  suspending 
licenses,  such  provisions  are  invalid  because  violative  of  the  specific  separation 
of  power  principles  of  Article  II,  Sections  1  and  2,  of  the  Constitution  of 
Tennessee. 

"(2'»  Insofar  as  the  Optometry  Law  of  1925  as  amended  and  codified  was 
'designed  to  regulate  the  competitive  practices  of  optometrists'  by  preventing 
the  adoption  of  more  efficient,  non-fraudulent  methods  of  delivering  optometric 
services,  it  creates  and  fosters  a  monopoly  in  violation  of  Article  T,  Section 
22.  of  the  Constitution  of  Tennessee,  and  is  destructive  of  the  general  welfare 
of  the  public. 

"(3)  Insofar  as  the  Optometry  Law  of  1925  as  amended  and  codified  may 
be  interpreted  as  prohibiting  the  petitioner  from  practicing  industrial  optometry 
in  the  only  effective  way  it  can  be  practiced,  it  deprives  him  of  his  liberty, 
privileges  and  property  without  benefit  of  the  law  of  the  land,  or  jury  trial 
or  due  process  of  law,  in  violation  of  Article  I,  Sections  6  and  8.  and  Article 
XT.  Section  16.  of  the  Constitution  of  Tennessee  and  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States. 

"(4)  Insofar  as  the  Optometry  Law  of  1925  as  amended  and  codified  may 
be  interpreted  as  prohibiting  the  petitioner  from  opening,  maintaining,  or 
operating  branch  offices  in  more  than  four  counties  and  in  a  permanent 
location,  it  deprives  him  of  his  liberty,  privileges,  and  property  without  benefit 
of  the  law  of  the  land,  or  jury  trial  or  due  process  of  law,  in  violation  of 
Article  I.  Section  6  and  8.  and  Article  XI,  Section  16,  of  the  Constitution  of 
Tennessee  and  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States. 


1865 

"(5)  Insofar  as  the  Optometry  Law  of  1925  as  amended  and  codified  may 
be  construed  to  authorize  tlie  Board  to  require  and  optometrist  to  answer 
charges  of  violation  of  the  law  made  by  a  letter  from  the  Attorney  General, 
they  put  him  to  answer  a  criminal  charge  other  than  by  presentment  of  indict- 
ment in  violation  of  Article  I,  Section  14,  of  the  Constitution  of  Tennessee. 

"(6)  The  Optometry  Law  of  1925,  as  amended  and  codified,  may  not  reason- 
ably be  construed  as  prohibiting  the  practice  of  industrial  optometry  in  the 
manner  adopted  by  the  petitioner. 

"(7)   There   was  no   evidence   to   support   the   findings   of   the  board  as   set 

"(8)    The  evidence  preponderated  against  the  findings  of  the  Board  as  set  out 
out  in  its  order, 
in  its  order." 

Paragraph  IX  of  the  answer  [R.  43^4]  :  "Respondent  denies  the  allegations 
and  averments  in  paragraph  IX  of  the  petition.  Respondent  avers  that  it 
acted  witliin  the  aurhcrity  given  to  it  by  the  Legislature.  Respondent  avers 
that  it  has  exercised  its  functions  to  protect  the  health,  safety  and  general 
welfare  of  the  public  Rc-^pondent  avers  that  industrial  optometry  can  be 
practiced  effectively  witlu.ur  violating  the  laws  set  out  by  the  Legislature. 
Respondent  avers  that  an  v.,  rometrist  practicing  in  this  State  is  limited  to 
practice  in  four  counties  in  rder  that  he  can  exercise  proper  supervision 
over  his  branch  offices  an(,  able  to  give  the  required  service  from  these 
ofiices  and  to  avoid  the  evils  of  competitio  .  created  by  'chains'. 

"Respondent  avers  that  he  only  brou^^lit  civil  proceedings  against  the  peti- 
tioner. Respondent  avers  that  the  laws  controlling  the  practice  of  optometry  do 
not  prohibit  the  practice  of  industrial  optometry  but  control  the  manner  in 
which  it  is  practiced.  Respondent  avers  that  the  evidence  presented  before  the 
Board  overwhelmingly  supports  the  findings  made  by  the  Board  in  its  Order 
of  Suspension. 

"All  allegations  and  averments  in  the  complaint  not  heretofore  expressly 
admitted  or  expressly  denied  are  here  and  now  denied  as  fully  and  completely 
as  though  they  were  dealt  with  separately." 

After  trial  on  the  pleadings,  the  certified  record,  and  the  arguments  of 
counsel  [see  B.E.  III.  373],  the  learned  Chancellor  filed  a  memorandum  Oc- 
tober 9,  1973  [R.  45-51],  in  which  he  found  : 

(1)  That  the  preponderance  of  the  evidence  before  the  board  established 
certain  facts  and  conclusions  which  he  set  out  in  eight  paragraphs  [R.  45-47]. 

(2)  That  the  certain  statutes  in  force  at  material  times  material  to  quote 
in  the  memorandum  were  T.C.A.  §  63-822  introductory,  paragraph  and  sub- 
paragraphs (b),  (f),  (1),  (m),  (p),  and  (r),  relating  to  grounds  for  sus- 
pension or  revocation  of  optometric  licenses.  [R.  47—48] 

(3)  That  the  petitioner's  activities  as  described  by  the  Court  in  pejorative 
terms  were  "evils"  which  the  legislature  may  validly  prohibit. 

(4)  "Although  the  suspension  of  the  petitioner's  license  for  a  period  of 
eighteen  (18)  months  is  a  severe  penalty,  the  Court  will  not  substitute  its 
judgment  for  that  of  the  Board  in  assessing  the  punishment.  Being  comprised 
of  people  with  expertise  in  the  field  it  is  called  upon  to  regulate,  the  Board's 
judgment  must  be  respected  when  punishing  one  of  the  members  of  its  oicn 
profession."  [Emphasis  added.] 

In  its  discussion  of  the  constitutional  and  legal  questions,  the  Court  cited 
only  Laml)  v.  Whitaker,  171  Tenn.  485  (1937),  which  involved  an  injunction 
against  practicing  law  without  a  license,  and  State  ex  rel.  Loser  v.  National 
Optical  Stores  Co.,  189  Tenn.  433  (1949),  involving  a  quo  warranto  proceeding 
against  alleged  practice  of  optometry  by  a  corporate  seller  of  glasses  through 
a  medical  doctor  who  was  held  to  be  an  employee.  Neither  the  Court  below  nor 
the  cases  cited  discussed  any  constiutional  issue  arising  on  the  present  plead- 
ings, other  than  those  related  to  Art.  1,  §  8,  of  the  Constitution  of  Tennessee, 
and  the  National  Optical  case  specifically  held  the  constitutional  issues  were 
not  before  it  and  therefore  discussed  them  obiter.  These  will  be  discussed 
more  fully  in  the  brief  and  argument  hereafter. 

A  decree  aflSrming  the  action  of  the  board  in  accordance  with  the  memo- 
randum affirming  the  action  of  the  Board  was  entered  October  26,  1973 
[R.  52],  in  which  this  appeal  was  allowed.  It  was  thereafter  duly  perfected 
as  to  the  defendant,  Tennessee  State  Board  of  Optometry. 
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No  answer  or  appearance  was  made  on  behalf  of  the  defendant,  the  Ten- 
nessee Optometric  Association,  Inc.,  and  no  decree  was  entered  as  to  it,  a 
matter  that  has  heretofore  been  called  to  this  Court's  attention  by  appellate 
counsel  by  motion  to  remand  for  entry  of  a  final  and  appealable  order  as  to 
all  defendants,  which  motion  was  denied  without  prejudice  to  further  pro- 
ceedings below  as  to  that  defendant. 

The  -facts 

It  was  during  World  "War  II  that  industry  first  became  aware  of  the 
importance  of  vision  care  for  their  employees,  when  older  workers  began  to 
replace  those  who  went  off  to  war  and  costly  accident  mistakes  skyrocketed, 
in  large  part  because  of  poorer  vision  of  the  replacement  workers.  [See 
Roberts,  "Any  Plant  Can  Have  Vision  Conservation,"  reproduced  from  National 
Safety  News,  October,  1959,  and  appearing  as  last  article  in  Vision  Dynamics 
Booklet  entered  in  the  record  as  part  of  Collective  Exhibit  5]  "  [See  also 
B.E.  Ill,  77-78] 

When  the  appellant,  after  attending  Vanderbilt  University,  Westminster 
College,  Northwestern  University,  graduated  from  the  Northern  Illinois  College 
of  Optometry  in  1948  to  join  a  practice  begun  in  1911  by  his  father,  he  had 
had  no  instruction  in  industrial  optometry.  [B.E.  Ill  38,  40]  Such  courses 
did  not  appear  on  the  curricula  of  the  established  schools  of  optometry  until 
much  later,  but  it  has  become  a  part  of  the  curriculum  at  the  Southern  College 
of  Optometry  in  Memphis  right  here  in  Tennessee.  [B.E.  I,  61,  116] 

By  1960,  the  American  Optometric  Association  had  adopted  a  Cdoe  of 
Industrial  Practice  which  is  set  out  in  full  in  the  appellant's  answer  before 
the  Board,  and  read  into  the  record  [B.E.  I,  7-12]  and  is  still  in  force  [B.E. 
Ill,  45]. 

It  was  about  this  time  that  the  appellant  became  interested  in  the  special 
problems  of  industries  with  respect  to  their  employees'  vision  through  a  patient 
and  personal  friend,  the  late  Howard  Werthan,  who  asked  him  to  fit  a  pair 
of  safety  glasses  on  one  of  the  employees  at  Werthan  Bag  Corporation.  [B.E. 
Ill,  47]  Later  Mr.  Werthan  invited  him  to  visit  the  machine  shop  of  the  plant 
w^here  most  of  the  firm's  accidents  occurred,  and  he  was  "amazed  at  the  differ- 
ence l)etween  the  visual  environment  in  the  industrial  situation  as  compared 
with  day-to-day  optometric  procedures,"  often  requiring  a  particular  change  in 
the  ordinary  prescribing  procedure.  [B.E.  Ill,  49] 

He  helped  the  plant  medical  department  to  set  up  a  pre-employment  screening 
program  and  has  continued  to  serve  as  a  consultant  to  Werthan  Bag,  and  its 
successor,  Werthan  Industrie.s.  [B.E.  Ill,  50-51] 

As  his  interest  in  the  peculiar  vision  problems  of  industry  began  to  increase 
he  began  studying  all  the  literature  on  the  subject  including  textbooks  and 
other  publications  by  the  American  Optometric  Association  [B.E.  Ill,  40-41] 
He  expanded  his  professional  memberships  to  include  in  addition  to  the  Ten- 
nessee and  American  Optometric  Associations  and  local  civic  organizations,  the 
National  Society  of  Illuminating  Engineers,  the  Better  Vision  Institute,  the 
National  Safety  Council,  The  National  Society  for  the  Prevention  of  Blindness, 
the  American  Optometric  Foundation,  and  the  National  Safety  Association,  and 
was  nominated  as  an  honorary  member  of  the  National  Association  of  Safety 
Engineers.    [B.E.   Ill,  38-39] 

He  continued  consulting  with  Werthan,  supplied  them  with  information  on 
suppliers,  other  than  himself,  of  safety  eyewear,  and  some  employees  of  Wer- 
than were  referred  to  him  as  well  as  many  to  other  optometrists  for  optometric 
service.   [B.E.  Ill,  53-35] 

As  for  his  pricing  policy,  he  was  charged  for  his  services  at  various  amounts 
depending  on  the  situation.  In  the  case  of  Werthan,  who  paid  the  bills  for  its 
employees  and  reduced  bookkeeping  and  bad  debt  expense,  the  fee  was  some- 
what less  than  the  maximum,  and  the  prices  ranged  down  to  zero  in  the  case 
of  indigents  and  such  patients  as  tho.se  served  by  the  Little  Sisters  of  the  Poor 
and  the  Jewi.sh  Social  Service.   [B.E.  Ill,  56-58] 

He  has  never,  however,  given  comparative  prices  in  his  practice.  [B.E.  Ill, 
58]    (Although   the   Tennessee   Optometric   Association's   lawyer   attempted   to 


-  Wherever  exhibits  are  referred  to  merely  by  number  herein,  they  refer  to  the  separate 
exhibits  inoluded  in  the  manila  envelope  of  exhibits.  "Wherever  any  exhibit  may  be  re- 
ferred to  that  is  attached  to  one  of  the  volumes  of  testimony,  an  appropriate  reference 
to  the  place  it  will  be  found  will  be  made. 
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show  that  he  did  so  in  the  particular  practices  involved  in  this  proceeding  the 
witness  generally  had  made  the  comparisons  themselves  by  their  own  testimony, 
so  far  as  present  coimsel  can  find  in  the  record.) 

In  the  cast  of  Werthan,  the  appellant's  fee  for  plain  non-prescription  safety 
glasses  was  considerably  higher  than  they  could  be  bought  from  optical 
companies. 

His  growing  interest  in  industrial  optometry  also  led  him  to  visit  plants 
already  using  such  programs  successfully  from  New  York  to  California,  and 
talked' in  ijerson  with  experts  in  the  field  from  Chicago  to  Florida,  and  regu- 
larly attended  meetings  of  the  societies  interested  in  the  subject.    [B.E.   Ill, 

4l43] 

Later  in  the  1960s,  his  interest  in  the  peculiar  needs  of  improving  industrial 
vision  services  was  heightened  when  he  saw  a  film  at  an  American  Optometric 
Association  conference  entitled  "The  ABC's  of  Good  Vision  on  the  Job."  He 
obtained  a  copy  of  the  film  and  showed  it  to  some  of  the  Tennessee  Optometric 
Association  witnesses  and  at  least  one  other  person  connected  with  industries 
mentioned  in  the  charges.  [B.E.  Ill,  61] 

One  of  these,  Mr.  Jack  Roth  [see  B.E.  I,  206  et  seq.l  was  president  of  the 
Gary  Company,  Inc.,  of  New  York,  manufacturer  of  shirts  with  a  branch  plant 
in  Gallatin,  and  a  personal  friend  of  the  appellant  for  perhaps  15  years.  [B.E. 
Ill,  62]  At  social  gatherings,  they  discussed  plant  problems  with  "finger  nips" 
and  the  possible  association  with  vision.  [B.E.  Ill,  63]  At  Mr.  Roth's  request, 
he  later  surveyed  the  plant,  found  the  lighting  substandard,  wrote  up  job 
studies  for  76  different  jobs,  set  up  a  screening  program  in  the  plant  to  deter- 
mine which  employees  needed  to  see  an  optometrist.  He  found  about  40  per 
cent  needed  such  services  and  they  were  referred  by  plant  management  to  a 
list  of  the  eye  care  practitioners  who  practiced  in  that  area.  His  own  name  was 
not  on  the  list  and  he  did  no  refracting  or  providing  any  professional  services 
to  any  employees  at  that  plant  at  that  time.  [B.E.  Ill,  69-73] 

The  results  were  that  of  about  240  employees  referred,  12  had  been  to  see 
their  doctor  in  six  months,  and  Mr.  Roth  said  the  program  was  "lousy"  because 
it  didn't  work  as  far  as  the  employees  were  concerned.  [B.E.  Ill,  73-74]  This 
took  place  in  the  fall  of  1969.  [B.E.  Ill,  74] 

Later  he  showed  the  film  to  a  Mr.  Hassenfield,  a  patient  who  was  associated 
with  the  Empire  Pencil  Manufacturing  Co.  in  Shelbyville,  but  without  men- 
tioning his  previous  failure  at  Gary.  [B.E.  Ill,  74-75]  Hassenfield  promptly 
told  the  appellant  the  program  would  fail,  and  explained  the  company's  experi- 
ence with  Asian  flu  epidemics.  He  said  on  the  first  one  the  company  urged  the 
employees  to  go  and  get  flu  shots  at  the  company's  expense.  Only  a  few  went 
and  the  epidemic  virtually  shut  down  the  plant.  The  next  year  a  different 
strain  of  flu  epidemic  was  in  the  air  and  the  company  brought  a  doctor  to  the 
plant,  lined  up  600  employees  who  were  willing,  and  there  was  no  shutdown 
that  year.   [B.E.  Ill,  75-76] 

Then  the  appellant  realized  the  reason  for  the  success  of  the  programs  at 
various  plants  he  had  visited  or  contacted  about  the  subject  during  his  prior 
years  of  studying  the  subject  of  industrial  optometry— in  every  case  the  vision 
care  services  were  provided  at  the  plant.  [B.E.  Ill,  76-77] 

He  then  developed  the  idea  of  the  mobile  clinic  to  deliver  service  directly  to 
the  plant,  and  he  obtained  the  use  of  a  bus  formerly  used  for  delivery  of  X-Ray 
services  in  the  same  way,  and  fitted  it  out  with  the  equipment  necessary  for 
full  optometric  service.   [B.E.  Ill,  79-80] 

He  called  his  program,  "Vision  Dynamics,"  and  formed  a  corporation  with  the 
idea  of  selling  a  vision  safety  program  with  auxiliary  delivery  of  optometric 
services  needed  by  local  optometrists,  other  than  himself,  either  in  the  bus 
where  most  of  the  employees  would  go  or  at  their  oflSces  where  fewer  would  be 
willing  to  go.  He  was  interested  in  the  administrative  and  job-study  prelim- 
inaries to  the  delivery  program  and  was  not  interested  in  steering  business  to 
himself  as  an  optometrist.  [B.E.  Ill,  80.  81,  150,  336]  However,  his  approaches 
to  local  optometrists  met  a  cold  reception,  [B.E.  Ill,  150-155],  and  he  was 
able  to  prevail  on  only  a  few  doctors  to  take  part,  including  two  who  testified 
they  were  paid  by  the  day  at  their  own  request.  [See  B.E.  I,  61  et  seq.,  120 
et  seq.,  B.E.  Ill,  320-21],  and  these  did  not  continue  long  because  they  were 
warned  by  a  competing  optometrist  that  what  they  were  doing  was  illegal. 
[B.E.  Ill,  321] 
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In  the  cast  of  the  Empire  Pencil  Company  in  Shelbyville,  local  optometrists 
called  the  firm  and  tried  to  discredit  the  qualifications  of  the  people  involved 
in  the  program.   [B.E.  Ill,  156] 

As  a  result,  the  appellant  did  a  considerable  portion  of  the  refractions  in 
addition  to  the  initial  studies  and  organization. 

He  developed  the  program  with  a  number  of  mistakes  under  Vision  Dynamics 
as  a  corporation  with  headquarters  upstairs  in  his  office  with  telephone  as  a 
second  number  on  common  rotary  phone  system.   [B.E.  Ill,  226-67] 

About  this  time  the  bill  eventually  to  be  passed  as  the  Occupational  Safety 
&  Health  Act  of  1970  (OSHA)  became  prominent  and  the  appellant  conceived 
the  idea  of  broadening  the  program  to  include  a  more  comprehensive  health 
and  safety  service  to  smaller  plants  that  would  be  faced  by  the  requirements  of 
the  new  Act.   [B.E.  Ill,  81] 

He  first  hired  Gary  Hudson,  who  had  previous  experience  in  representing 
health  and  safety  organizations  serving  industry,  and  he  worked  for  Vision 
Dynamics  for  a  while.  Then  a  corporation  known  as  OSIIAP,  Inc.,  was  formed 
with  an  ophthalmologist  and  otolaryngolist  as  stockholders  along  with  the 
appellant,  who  held  controlling  interest  by  virtue  of  dissolution  and  distribu- 
tion of  Vision  Dynamics  assets  and  transfer  to  OSHAP.  [B.E.  Ill,  318]  In 
addition  another  optometrist  invested  in  the  venture.  Hudson  remained  as  a 
representative  of  OSHAP.  [B.E.  Ill,  84,  289] 

Despite  the  flood  of  national  literature  pressing  for  new  methods  of  delivery 
of  professional  services  to  employees  of  industry  [See  e.g.,  Exhibits  5,  6,  7], 
and  the  AOA  code  of  ethics,  OSHAP,  Inc.,  was  never  able  to  get  its  mobile 
clinic  manned  regularly  by  optometrists  other  than  the  appellant,  forcing  him 
to  wear  two  hats  as  administrator  of  a  safety  program  and  in  actually  delivering 
optometric  services,  but  he  never  received  pay  for  his  optometric  work  [B.E. 
Ill,  168,  299],  although  he  did  expect  to  profit  from  OSHAP  services  eventually, 
of  course. 

Wb.ile  he  was  still  trying  to  develop  this  young  and  progressive  idea,  other 
optometrists  began  to  act  through  the  Middle  Tennessee  Optometric  Association, 
resulting  in  a  conference  among  the  appellant's  attorney,  the  Association's 
attorney,  and  the  appellant.  At  that  meeting  the  discussion  was  aimed  at 
resolving  the  legal  problems,  possibly  by  a  declaratory  judgment  action,  and 
he  asked  for  an  opportunity  to  present  his  position  to  the  Middle  Tennessee 
group,  which  he  did  on  February  26,  1971.  [B.E.  Ill,  161 ;  transcript  of  speech, 
Exhibit  4] 

Meanwhile,  the  Middle  Tennessee  group's  attorney  wrote  a  letter  to  Dr. 
William  Jones,  a  Nashville  optometrist  and  then  president  of  the  Tennessee 
State  Board  of  Optometrists  suggesting  that  the  Board  initiate  a  declaratory 
judgment  action  to  avoid  the  disadvantages  of  enforcement  procedures,  and  Dr. 
Jones  forwarded  it  to  the  State  Attorney  General's  office  on  January  21,  1971. 
On  February  8,  Dr.  Jones  wrote  to  the  State  Attorney  General  referring  to  a 
"complaint"  from  the  Middle  Tennessee  Optometric  Association,  but  not 
mentioning  the  proposal  for  a  declaratory  judgment,  and  received  a  brief  reply 
letter  from  an  assistant  attorney  general  dated  March  8,  1971,  to  the  effect 
that  the  activity  described  in  Dr.  Jones's  letter  would  constitute  a  violation 
of  T.C.A.  §63-815  and  §63-823(r).  [Collective  Exhibit  1] 

Thereafter,  the  appellant  was  permitted  to  continue  his  efforts  to  develop 
delivery  of  industrial  safety  services  through  the  mobile  clinic  without  further 
discussion,  so  far  as  this  record  shows.  On  August  16,  1971,  a  formal  complaint 
letter  was  written  to  Dr.  Virgil  L.  Rhodes,  who  had  appai'ently  replaced  Jones 
as  president  of  the  State  Board  of  Optometry..  [Exhibit  12] 

On  January  6,  1972,  the  lawTer  for  the  optometric  associations  took  the 
appellant's  deposition,  which  does  not  appear  in  this  record  except  by  reference 
to  the  fact  of  its  taking  and  an  exhibit,  a  copy  of  a  letter  written  by  the  witness, 
Larry  J.  DeWane,  and  introduced  into  evidence  on  the  hearing  Slarch  20,  1972, 
as  Exhibit  I.  See  B.E.  I,  257,  the  Exhibit  itself  appearing  following  page  310 
of  the  March  20  hearing  record,  and  showing  on  its  reverse  side  that  it  had 
been  originally  obtained  prior  to  the  deposition  and  forwarded  to  Drs.  Wynn, 
McCord  and  Eubank  by  the  law  firm  of  Howell  &  Fisher  on  November  2,  1971. 

On  February  3,  1972,  an  assistant  State  Attorney  General  wrote  a  formal 
charging  letter,  presumably  on  behalf  of  the  Board,  which  is  set  out  in  full  in 
paragraph  VI  of  the  petition  for  certiorari  [R.  18-19]  and  copied  into  the  record 
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at  the  outset  of  the  hearing.  [B.E.  I.  2-4]  This  letter  chaged  the  appellant  with 
violating  T.C.A.  §§63-822  and  63-823  by: 

"(1)  Peddling  or  selling  eye  glasses  or  spectacles  or  to  render  or  attempt  to 
render  optometric  services  from  house  to  house  or  door  to  door. 

"(2)  Advertising  by  the  use  of  handbills,  circulars  or  other  kinds  of  written 
or  printed  publications. 

"(3)  Offering  discounts  or  inducements  to  prospective  patrons  and  performing 
professional  services  during  periods  of  time  for  a  lesser  or  more  attractive  fee." 
[B.E.  I.  2-4] 

To  these  charges  the  appellant  filed  an  answer  denying  the  above  charges, 
alleging  that  he  was  unaware  of  any  applicable  law,  rule  of  regulation  estab- 
lishing fees  and  denying  that  he  had  offered  inducement  through  lesser  or  more 
attractive  fees,  and  that  he  has  not  advertised  either  directly  or  indirectly  by 
way  of  circulars  his  service  of  prescribing  eye  glasses  for  a  lesser  or  more 
attractive  price,  that  he  had  at  all  times  conducted  himself  in  compliance  with 
the  Code  of  Industrial  Practice  adopted  by  the  House  of  Delegates  of  the 
American  Optometric  Association,  and  quoted  the  code  in  full.  He  further 
pleaded  the  overriding  requirements  of  the  Occupational  Safety  and  Health 
Act  of  1970,  and  set  out  particulars  in  which  he  had  attempted  to  cooperate 
with  other  members  of  the  profession.   [B.E.  5-15] 

The  hearing  was  conducted  before  the  board  by  the  attorney  who  originally 
acted  for  the  Middle  Tennessee  Optometric  Association,  but  appeared  here  as 
attorney  for  the  Tennessee  State  Optometric  Association.  [B.E.  I,  5  et  seg.] 

After  reading  the  answer,  the  appellant's  attorney,  on  inquiry  of  the 
Association  attorney  set  out  his  position  that  the  Optometry  Law  of  1925  as 
amended  and  codified  can  have  no  proper  application  to  industrial  optometry  as 
practiced  by  a  mobile  clinic  in  the  manner  developed  by  Dr.  Simon,  and  to 
interpret  it  as  preventing  such  action  would  violate  the  appellant's  Constitu- 
tional rights.   [B.E.  I,  16^19] 

The  case  as  presented  by  the  Association  attorney  on  the  two  days  set  for 
the  hearing  consisted  of  the  testimony  of  Dr.  W.  O.  Tirrill,  III,  M.D.,  the 
ophthalmologist  associated  with  OSHAP,  Inc.,  as  set  out  above  [BE.  I,  23-60]  ; 
Drs.  Scott  Cranford  and  Charles  L.  Staggs,  who  had  each  worked  in  the  mobile 
clinic  in  their  capacities  as  optometrists  [B.E.  I,  61-138]  ;  Mrs.  Donna  Apple, 
who  had  worked  for  Dr.  Simon  in  his  office  and  in  dispensing  eyewear  from 
the  mobile  clinic  [B.E.  I,  139-182]  ;  nine  representatives  or  employees  of  seven 
of  the  plants  where  the  mobile  services  had  been  rendered  [B.E.  I,  185-305 ; 
B.E.  II,  2-74 ;  159-74]  ;  and  Gary  Hudson,  the  representative  hired  by  the 
appellant  to  contact  plants  on  behalf  of  the  developing  safety  program  [R.E. 
II,  75-134;  B.E.  Ill,  23-35]. 

The  principal  issues  developed  here  related  to  the  details  of  the  programs  at 
the  various  plants,  how  the  mobile  clinic  was  operated  on  certain  occasions, 
the  witnesses'  understanding  of  how  payments  were  to  be  handled  within  each 
plant  and  to  OSHAP,  Inc.,  how  OSHAP's  employees  were  paid,  and  the  manner 
in  which  Hudson  made  his  contacts  with  particular  reference  to  prices  and 
mention  of  the  appellant^'s  optometric  services. 

The  appellant  presented  one  witness  to  similar  facts  with  respect  to  the  three 
Kusan  plants  served  by  the  program.  [B.E.  II,  182-203] 

The  hearing  was  then  continued  to  April  19  and  20  [B.E.  II,  203]  and  the 
Association's  attorney  referred  the  Board  to  its  Rule  5,  of  the  rules  of  the 
Board  [Exhibit  11],  under  which  board  may  base  charges  on  a  record  at  which 
the  accused  had  an  opportunity  to  be  heard,  and  that  in  such  cases  the  burden 
would  be  on  the  accused.  He  then  cited  a  number  of  sections  of  the  optometry 
law  which  he  suggested  additional  charged  might  be  placed  against  the 
appellant  on  the  basis  of  the  record  made  on  March  20  and  21.  [B.E.  II,  203-08] 
The  Assistant  Attorney  General  thereafter  gave  notice  that  such  additional 
charges  would  be  brought  as  suggested  by  Mr.  Fisher,   [B.E.  II,  214-17] 

Accordingly,  on  April  4,  1972,  the  assistant  attorney  general  issued  a  letter 
adding  nine  (9)  additional  charges  to  be  answered  at  the  continued  hearing. 
[R.  20-23] 

After  the  continued  hearing  on  April  19  and  20  [B.E.  Ill]  the  Board  asked 
counsel  to  submit  proposed  findings  of  facts  and  conclusions  of  law  by  May 
10  [B.E.  Ill,  371].  These  were  submitted  by  each  side  [B.E.  Ill,  attached  to 
back  cover]   but  neither  appears  to  have  been  adopted  by  the  Board,  which 
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instead  issued  its  own  order  of  suspension  [B.E.  Ill,  following  above-mentioned 
proposed  findings  and  conclusion]  which  is  identical  to  those  appearing  in  the 
technical  record  as  attachments  to  the  petitions  for  the  writs  of  supersedeas 
and  certiorari  [R.  7-10;  30-30],  except  for  the  date  of  issue  which  appears  as 
July  13,  1972. 

The  Board's  order  found  him  guilty  on  six  charges  derived  from  the  total  of 
12,  and  ordered  concurrent  suspensions  on  only  five  of  the  six. 

Eighteen-month  suspensions  were  ordered  for  the  charges  of  soliciting  pro- 
fessional patronage  and  advertising  free  professional  services,  a  12-month 
suspension  for  offering  to  perform  professional  services  for  a  more  attractive 
fee,  and  six-month  suspensions  for  operating  temporary  oflSces  and  branch 
oflBces  in  counties  other  than  his  own  and  for  practicing  optometry  under  a 
name  other  than  his  own.  No  punishment  was  separately  imposed  on  the  charge 
of  unprofessional  conduct. 

SPECIFICATIONS   OF   ERROR 

The  following  specifications  of  error  are  arranged  in  an  order  to  allow  the 
Court,  to  consider  non-constitutional  questions  first  so  as  to  avoid  constitutional 
questions  if  possible  under  the  general  rule,  as  expressed  in  Watts  v.  Memphis 
Transit  Mgmnt.  Co.,  224  Tenn.  721,  727   (1971),  and  cases  there  cited. 

Error  No.  1 

The  Court  erred  in  finding  that  the  appellant  did  not  have  a  license  to  prac- 
tice as  an  itinerant  optometrist.  [R.  45] 

This  was  error  because  the  statute  provides  that  the  "itinerant"  and  "branch 
office"  license  is  one  and  the  same,  T.C.A.  §63-802(11),  which  conflicts  with 
T.C.A.  §63-802(12)  defining  an  itinerant  optometrist  as  one  who  maintains  an 
ofl3ce  in  a  county  other  than  his  home  county.  The  uncontradicted  facts  show 
that  the  appellant  had  a  license  which  is  not  restricted  on  its  face  except  to  the 
borders  of  Tennessee  and  that  he  has  applied  to  the  board  for  permission  to 
operate  his  fixed  branch  offices  and  has  operated  them.   [B.E.  Ill,  350-51] 

The  error  was  prejudicial  in  that  it  indicated  emphasis  on  a  failure  to  follow 
the  law  even  in  his  regular  optometric  practice,  which  is  not  in  issue  and 
tended  to  place  the  real  issues  in  a  false  light. 

Error  No.  2 

The  Court  erred  [R.  45-50]  in  describing  the  purpose  of  the  mobile  unit  in 
terms  indicating  that  the  appellant's  purpose  and  motive  was  to  render  opto- 
metric services  personally  in  the  unit. 

This  was  error  because  the  entire  record  shows  that  he  devised  the  mobile 
clinic  after  it  was  discovered  the  plants  could  not  get  their  employees  to  go 
to  optometrists'  offices,  and  that  after  he  outfitted  the  mobile  unit  he  tried  in 
every  conceivable  way  to  get  other  optometrists  to  deliver  the  optometric  services 
per  se.  See  citations  at  6.  14,  supra. 

The  error  was  prejudicial  because  at  the  outset  it  placed  the  court's  consid- 
eration of  the  case  in  an  unfair  context,  ignoring  the  most  important  parts  of 
the  safety  program. 

Error  No.  3 

The  Court  erred  in  finding  [R.  4]  that  the  appellant  employed  Gary  Hudson 
to  solicit  professional  patronage  for  the  corporation  controlled  by  the 
appellant  and  for  which  the  appellant  "performed  all  or  a  substantial  part  of 
the  optometric  services  rendered." 

This  was  error  because  the  record  clearly  shows  that  other  optometrists 
rendered  the  optometric  professional  services  on  some  occasions,  that  the  appel- 
lant sought  to  have  other  optometrists  perform  them,  that  the  solicitation  was 
merely  a  presentation  of  the  broad  safety  program  offered  by  OSHAP,  Inc.,  and 
briefiy  for  its  predecessor.  Vision  Dynamics,  w-hich  usually,  but  did  not  neces- 
sarily include  professional  services  of  the  appellant  other  than  as  an  industrial 
optometric  consultant,  which  Tennessee  law  does  not  purport  to  regulate. 
[B.E.  II,  106;  B.E.  Ill,  88-89] 

The  error  was  pr^ejudicial  in  that  it  failed  to  give  due  consideration  to  the 
total  program  offered  by  OSHAP,  Inc.,  and  overemphasized  the  optometric 
services  he  performed  without  charge  on  many  occasions  because  other  members 
of  the  complaining  association  objected  to  a  procedure  they  thought  threatened 
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their  comfortable  monopolistic  office  practices  which  were  shown  to  be  totally 
Inadequate  to  provide  the  industrial  vision  protection  necessary  to  small  indus- 
tries and  required  by  federal  laws  and  regulations. 

Error  No.  4 

The  Court  erred  [R.  46]  in  finding  that  the  petitioner  caused  advertising  of 
free  professional  services  and  free  examinations. 

This  was  error  because  there  is  no  evidence  in  the  record  of  advertising  free 
professional  services,  and  even  those  for  which  separate  charges  were  not 
itemized  for  the  safety  evaluations,  the  Board  itself  elicited  from  witness  after 
witness  that  charges  were  made  for  the  optometrists'  professional  services, 
usually  through  a  payroll  deduction  plans.   [B.E.  I,  II,  passim.'] 

This  was  prejudicial  in  that  it  presented  a  completely  warped  view  of  the 
program. 

Error  Xo.  5 

The  Court  erred  [R.  47]  in  finding  that  "Said  advertising  and  solicitation  in 
some  instances  specifically  referred  to  the  petitioner  as  the  one  to  render  said 
services." 

This  was  error  because  the  record  has  no  copies  of  any  "advertising"  so 
si")ecifying,  and  the  alleged  "solicitor"  admitted  only  to  the  possibility  that  he 
may  have  mentioned  Dr.  Simon's  name  as  an  oflScer  of  OSHAP  in  the  particular 
instance.   [B.E.  II,  105] 

The  error  was  prejudicial  because  it  related  directly  to  the  Court's  subse- 
quent findings  affirming  the  Board's  actions. 

Error  No.  6 

The  Court  erred  [R.  47]  in  finding  that:  "The  petitioner  caused  to  be  made 
on  behalf  of  corporations  controlled  by  him  offers  to  perform  professional  serv- 
ices for  a  lesser  or  more  attractive  fee  to  the  employees  of  the  companies  listed" 
in  previous  findings. 

This  was  error  because  (1)  it  is  meaningless  in  using  a  comparative  charge 
without  including  a  basis  for  comparison;  (2)  all  the  evidence  was  that  the 
employees  either  made  the  comparisons  on  the  basis  of  their  own  experience 
with  other  optometrists,  or  received  such  comparisons  from  their  employers 
without  the  appellant's  permission  and  against  his  wishe.s. 

The  error  was  prejudicial  in  that  it  was  the  sole  basis  for  affirming  one 
of  the  Board's  specific  penalties. 

Error  Xo.  7 

The  Court  erred  in  finding  [R.  47]  that  "The  petitioner  practiced  optometry 
under  the  name  of  Vision  Dynamics  and  OSHAP,  Inc." 

This  was  error  because  his  activity  in  the  mobile  bus  was  as  an  individual, 
and  his  activities  on  behalf  of  OSHAP  in  the  work-up  of  the  program  were  not 
"optometry"  as  defined  inthe  Tennessee  statute  as  interpreted  by  the  Optometric 
Association's  own  lawyer,  and  is  in  no  way  regulated  by  Tennessee  law. 

The  error  was  prejudicial  because  it  was  the  sole  basis  for  sustaining  one  of 
the  Board's  penalties. 

Error  No.  8 

The  Court  erred  [R.  47]  in  finding  that  although  the  petitioner  did  not  charge 
for  the  optometric  services  his  colleagues  forced  him  to  perform  personally,  he 
"expected  to  make  a  profit  from  the  practice  of  optometry  through  these  firms." 

This  was  error  because  his  expected  profit  was  not  from  the  practice  of 
optometry  through  the  firm,  but  from  other  services  not  controlled  by  the 
optometry  law,  and  he  expected  other  optometrists  to  profit  from  the  purely 
optometric  services. 

This  was  prejudicial  because  it  further  misrepresented  the  nature  of  the 
industrial  services  the  appellant  was  developing  and  treats  "profit"  as  a  bad 
word  despite  its  history  of  conferring  benefits  on  the  human  race. 

Error  No.  9 

The  Court  erred  in  failing  to  interpret  the  statutes  as  permitting  the  ethical 
advancement  of  delivery  of  industrial  optometric  services  in  the  manner  fol- 
lowed by  the  appellant. 

The  record  is  replete  with  evidence  that  the  procedure  followed  by  the  appel- 
lant is  the  only  way  that  literally  thousands  of  persons  are  likely  to  get  timely 
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visual  care  suitable  for  their  employment,  that  it  conforms  with  the  code  of 
ethics  of  industrial  practice  of  the  American  Optometric  Association,  that  it  has 
produced  none  of  the  evils  from  which  the  law  seeks  to  protect  the  public  and 
patients  (as  distinguished  from  the  economic  interests  of  office-bound  optom- 
etrists who  are  almost  as  far  behind  as  the  old  door-to-door  eyeglass  salesman 
who  was  the  object  of  the  original  optometric  law  of  the  early  part  of  the 
century),  and  that  such  a  service  is  a  virtual  necessity  to  allow  small  industrial 
plant  operators  to  meet  the  vision  and  hearing  standards  of  the  federal  and 
state  Occupational  Health  and  Safety  Acts  and  regulations  issued  pursuant 
thereto.    [B.E.  Ill,  61-80] 

This  was  prejudicial  in  that  this  failure  subjected  the  appellant  to  ruinous 
punishment  for  activities  that  demonstrably  aided  the  health  and  welfare  of 
large  numbers  of  the  public. 

Error  No.  10 

The  Court  erred  [R.  48-50]  in  holding  that  the  Optometry  Law  of  1925  as 
amended  and  codified  was  within  the  "police  power"  of  the  General  Assembly. 

This  was  error  because  the  Constitution  of  Tennessee  confers  no  "police 
power"  on  the  General  Assembly,  and  the  Tennessee  cases  relied  upon  for  the 
use  of  this  phrase  uncritically  picked  up  a  phrase  initiated  in  federal  cases 
defining  the  powers  of  states  that  are  immune  from  interference  by  the  federal 
courts,  and  this  immunity  did  not  confer  a  power  on  the  Tennessee  legislature 
that  it  did  not  receive  from  the  people  through  the  Constitution. 

The  error  was  prejudicial  because  discussion  of  the  matter  only  in  terms 
of  "police  power"  befogs  the  consideration  of  the  statute  in  terms  of  specific 
Constitutional  provisions. 

Error  No.  11 

The  Court  erred  in  failing  to  declare  that  the  Board's  interpretation  of  the 
Statute  was  unconstitutional  as  asserted  in  the  answer  before  the  Board  [B.E. 
Ill,  17]  and  in  the  petition  for  certiorari  [R.  23]  that  the  interpretation  was 
"contrary  to  the  constitutional  rights  under  the  United  States  Constitution 
as  being  contrary  to  the  public  safety,  health  and  welfare  and  is  an  unreason- 
able restriction  of  his  educational  training,  experience  and  freedom  to  exercise 
the  skills  of  his  profession." 

This  was  error  because  the  statute  as  interpreted  is  on  its  face  mostly 
special  interest  legislation  fostered  by  the  organized  optometrists  designed  to 
protect  their  own  economic  interests  and  only  incidentally  to  assure  the 
individual  patients  of  competent  optometric  attention.  This  is  evidenced  by  the 
fact  that  all  five  of  the  charges  on  which  his  su.spen.sion  rests  are  largely, 
if  not  wholly  cast  openly  in  terms  of  infringing  the  economic  advantages  of 
optometrists  by  making  admittedly  competent  optometric  services  more  easily 
available  to  larger  numl)ers  of  people  needing  it  and  for  an  allegedly  lower 
price.  When  the  day  comes  that  low  prices  are  held  to  be  against  the  interest 
of  the  consumer  of  any  goods  or  services,  "pi'ofessional"  or  otherwi.se  without 
fraud  and  without  diminution  of  quality,  then  reason  has  departed  from  the 
law.  In  this  state  at  both  law  and  equity.  "When  the  reason  for  the  lav,-  has 
ceased  the  law  itself  ceases,"  1  crownover,  gibsox's  suits  ix  chancery, 
§73(6),  p.  SO.  Or  to  put  it  in  terms  of  an  obsolete  statute.  "It  would  be  an 
unfair  assumption  to  hold  that  a  statute  intended  for  an  entirely  different  set 
of  relations,  should  be  held  to  operate  under  the  changed  state  of  things  now 
extant  in  our  State."  Wells  v.  f^tate.  71  Tenn.  70.  71  (1870). 

The  error  was  prejudicial  because  it  is  clear  from  the  record  that  the 
present  Optometry  Law  obviously  was  intended  to  apply  to  a  state  of  circum- 
stances then  in  existence,  and  was  unfairly  applied  here  to  a  state  of  facts 
that  could  not  have  been  before  the  General  Assembly  at  the  time  of  passage 
of  the  sections  invoked  against  this  appellant. 

Error  No.  12 

The  Court  erred  [R.  50]  in  failing  to  hold  the  Optometry  Law  of  1025  as 
amended  and  codified  on  its  face  and  as  applied  to  this  appellant  to  be  un- 
constitutional in  whole  and  in  part  as  violative  of  the  liberty,  property, 
privileges  and  immunities  of  the  defendant  without  benefit  of  the  judgment 
of  his  peers,  the  law  of  the  land  or  due  process  of  law  as  alleged  in  IX (3) 
of  the  petition  [R.  24]. 
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This  was  error  in  that  Art.  I,  §  S,  of  the  Constitution  of  Tennessee,  derived 
and  expanded  from  Magna  Carta,  specifically  protects  privileges  and  im- 
munities as  well  as  liberty  and  property,  contrary  to  the  implications  of  the 
Chancellor's  opinion,  and  because  the  proceedings  against  him  were  not  con- 
ducted in  a  judicial  forum  either  with  a  without  a  jury.  The  due  process 
clause  of  the  Fourteenth  Amendment  also  protects  his  long  and  well-earned 
property  right  in  his  vocation. 

This  was  prejudicial  in  that  it  denied  him  a  constitutional  right,  or  even 
the  specific  consideration  of  an  asserted  Constitutional  right. 

Error  No.  13 

The  Court  erred  in  failing  to  find  that  the  Board  acted  without  jurisdiction 
as  alleged  in  the  petition  [R.  24]. 

This  was  error  because  Article  II,  §  1,  of  the  Constitution  of  Tennessee, 
specifically  requires  that  the  government  shall  be  divided  into  "three  distinct 
departments:  the  Legislative,  Executive  and  Judicial,''  and  this  Board  cannot 
possibly  belong  anywhere  but  in  the  executive  department,  and  there  is  no 
room  in  this  nomenclature  for  a  "quasi-judicial"  body.  The  second  section  of 
the  same  article  specifically  provides  that  "No  person  or  persons  belonging  to 
one  of  these  departments  shall  exercise  any  of  the  powers  properly  belonging 
to  either  of  the  others,  except  in  the  cases  herein  directed  or  permitted."  No 
such  body  as  a  quasi-judicial  body  is  either  directed  or  permitted  under  the 
Constitution.  And  the  Constitution  being  supreme,  no  court  created  by  it  can 
constitutionally  amend  it  to  allow  what  it  or  the  legislature  thinks  may  be 
good  for  either  optometrists  or  their  patients.  This  was  in  every  respect  an 
adjudicatory  proceeding  and  was  therefore  null  and  void  because  performed 
by  members  of  a  department  other  than  the  judicial. 

The  error  was  prejudicial  because  the  appellant  is  faced  with  a  ruinous 
punishment  imposed  by  a  body  having  no  jurisdiction  or  legal  existence 
whatever. 

Error  No.  14 

The  Court  erred  in  failing  to  hold  that  the  Board  was  not  a  competent 
tribunal  within  the  scope  of  the  due  process  clause  of  the  Constitution  of  the 
United  States  because  it  was  made  up  of  members  presumably  biased  by 
passing  on  questions  affecting  their  own  economic  interests. 

This  was  error  because  just  such  a  board  of  optometrists  has  been  held 
unconstitutional  for  this  reason  by  the  Supreme  Court  of  the  United  States 
in  Gihson  v.  Berri/hill,  411  U.S.  564.  93  S.Ct.  1689  (1973).  See  also  Article  YI, 
§  11.  of  the  Constitution  of  Tennessee. 

The  error  was  prejudicial  because  it  resulted  in  a  judgment  depriving  the 
appellant  of  his  liberty  and  property  without  due  process  of  law. 

Error  No.  15 

The  Court  erred  in  failing  to  hold  that  the  Optometry  Law  was  unconstitu- 
tional insofar  as  it  was  designed  to  regulate  the  competitive  practices  of 
optometrists  as  asserted  in  the  petition.  [R.  24] 

This  was  prejudicial  error  because  prevention  of  the  adoption  of  more 
eflScient,  non-fraudulent  methods  of  delivering  optometric  services,  subject  to 
the  judgment  of  a  board  consisting  of  competing  optometrists,  selected  ex- 
clusively from  a  list  provided  by  organized  optometrists,  see  T.C.A.  §  63-S05. 
is  violative  of  Article  I.  §  22,  of  the  Constitution  of  Tennes.see,  prohibiting 
monopolies  and  perpetuities. 

Error  No.  16 

The  Court  erred  in  failing  to  hold  the  Optometry  Law  unconstitutional 
insofar  as  it  limits  optometrists  from  practicing  in  more  than  four  counties 
as  asserted  in  the  petition  [R.  25]. 

This  was  prejudicial  error  because  no  other  regulated  profession  is  so  limited 
and  the  classification  of  optometrists  for  this  purpose  is  unreasonable  and  is 
not  a  general  law  and  therefore  violates  Article  I.  §  S.  and  Article  XI,  §§8  and 
16,  of  the  Constitution  of  Tennessee,  and  the  equal  protection  clause  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States. 
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Error  No.  It 

The  Court  erred  in  failing  to  hold  that  the  Optometry  Law  was  uncon- 
stitutional because  putting  him  to  answer  a  criminal  charge  other  than  by 
indictment  or  presentment. 

This  was  prejudicial  error  because  the  Law  provides  that  its  violation  is 
a  crime,  T.O.A.  §  63-824,  which  may  be  prosecuted  only  by  indictment,  pre- 
sentment or  impeachment  under  Article  I,  §  14,  of  the  Constiution  of  Tennessee, 
and  before  an  Article  VI  court  and  jury  under  Article  I,  §  9.  The  Court  itself 
referred  to  the  Board's  order  as  "punishment"  and  a  "penalty,"  and  even  if 
it  is  deemed  only  a  "penalty"  it  must  conform  to  the  same  standards  as 
criminal  cases.  Boyd  v.  United  States,  116  U.S.  616  (1886). 

Error  No.  IS 

The  Court  erred  in  failing  to  hold  the  punishment  of  18  months  suspension, 
which  it  termed  "punishment"  and  "a  severe  penalty"  [R.  51]  to  be  illegal, 
vindictive,  capricious  and  void. 

This  was  prejudicial  error  because  this  penalty  violates  the  cruel  and 
unusual  punishments  rule  of  Article  I,  §  16  and  Article  XI,  §  16  of  the 
Constitution  of  Tennessee  and  the  Eighth  and  Fourteenth  Amendments  to  the 
Constitution  of  the  United  States. 

BEIEP 

The  authorities  primarily  relied  upon  and  the  propositions  of  fact  with 
citations  to  record  relied  upon  are  largely  set  out  in  the  specifications  of 
error,  supra,  as  permitted  by  Rule  13. 

Other  propositions  of  law  relevant  to  the  errors  assigned  include :  "When 
the  regulation  of  pharmacy  extends  beyond  the  qualifications  of  pharmacists 
and  the  safety  of  the  products,  and  encompasses  the  commercial  aspects  of 
the  profession,  serious  questions  of  constitutional  valdity  arise.  In  sum,  the 
specific  statute  at  bar  bears  no  relation  to  the  wholly  permissible  regulation 
of  professional  services  affecting  the  public  health  and  welfare."  Maryland 
Board  of  Pharmacists  v.  8ave-A-Lot,  Inc.,  42  Law  Week  2237  at  2238  (Md. 
Court  of  Appeals,  Oct.  31,  1973). 

A  professional  board  may  not  validly  limit  applicants  for  licenses  to  those 
who  had  received  the  required  education  within  the  State.  Florida  Real  Estate 
Commission  v.  Windsor,  284  S.2d  17  (Fla.  App.  Sept.  18,  1973). 

"It  is  appropriate,  therefore,  that  we  consider  the  District  Court's  conclu- 
sions that  the  State  Board  of  Optometry  was  so  biased  by  prejudgment  and 
pecuniary  interest  that  it  could  not  constitutionally  conduct  hearings  looking 
toward  the  revocation  of  appellees'  licenses  to  practice  optometry.  We  afiirm 
the  District  Court  in  this  respect. 

"The  District  Court  thought  the  Board  to  be  impermissibly  biased  for  two 
reasons.  First,  the  Board  had  filed  a  complaint  in  state  court  alleging  that 
appellees  had  aided  and  abetted  Lee  Optical  Company  in  the  unlawful  practice 
of  optometry  and  also  that  they  had  engaged  in  other  forms  of  'unprofessional 
conduct'  which,  if  proved,  would  justify  revocation  of  their  licenses.  These 
charges  were  substantially  similar  to  those  pending  against  appellees  before  the 
Board  and  concerning  which  the  Board  had  noticed  hearings  following  its 
successful  prosecution  of  Lee  Optical  in  the  state  trial  court. 

"Secondly,  the  District  Court  determined  that  the  aim  of  the  Board  was 
to  revoke  the  licenses  of  all  optometrists  in  the  State  who  were  employed  by 
business  corporations  such  as  Lee,  and  that  these  optometrists  accounted  for 
nearly  half  of  all  the  optometrists  practicing  in  Alabama.  Because  the  Board 
of  Optometry  was  composed  solely  of  optometrists  in  private  practice  for  their 
own  account,  the  District  Court  concluded  that  success  in  the  Board's  efforts 
would  possibly  redound  to  the  personal  benefit  of  members  of  the  Board, 
sufliciently  so  that  in  the  opinion  of  the  District  Court  the  Board  was  consti- 
tutionally disqualified  from  hearing  the  charges  filed  against  the  appellees. 

"The  District  Court  apparently  considered  either  sources  of  possible  bias — 
prejudgment  of  the  facts  or  personal  interest — sufiicient  to  disqualify  the 
members  of  the  Board.  Arguably,  the  District  Court  was  right  on  both  scores. 
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but  we  need  reach,  and  we  affirm,  only  on  the  latter  ground  of  possible  per- 
sonal interests."  Gibson  v.  BeiTyhill,  supra,  36  L.Ed,  at  499-500. 

"It  is  sufficiently  clear  from  our  cases  that  those  with  substantial  pecuniary 
interest  in  legal  proceedings  should  not  adjudicate  these  disputes.  Tumey  v. 
Ohio,  273  U.S.  510,  71  L.Ed.  749,  47  S.Ct.  437,  50  A.L.R.  1243  (1927).  And 
Ward  V.  Village  of  Monroeville,  409  U.S.  57,  34  L.Ed.2d  267,  93  S.Ct.  80 
(1972),  indicates  that  the  financial  stake  need  not  be  as  direct  or  positive  as 
it  appeared  to  be  in  Tumey.  It  has  also  come  to  be  the  prevailing  view  that 
'most  of  th  law  concerning  disqualification  because  of  interest  applies  with 
equal  force  to  .  .  .  administrative  adjudicators.'  Davis,  Administrative  Law 
Text,  1972,  §  12.04,  p.  250,  and  cases  cited."  Id.,  at  500. 

ARGUMENT 

The  appellant  prays  leave  to  file  a  written  argument  prior  to  oral  argument. 

CONCLUSION 

For  the  reasons  set  out  in  the  foregoing  Assignment  of  Errors  and  Brief, 
the  decree  of  the  rihancery  Court  should  be  reversed  and  the  order  of  suspen- 
sion issued  by  the  Board  should  be  dismissed. 

Herbert  R.  Rich, 
Solicitor  for  the  Appellant. 
Of  Counsel : 
Philip  M.  Cabden. 


Tequesta,  Fla.,  May  13,  1974. 
Subject :  Health  Maintenance  Organizations. 
Hon.  Philip  Hart, 
Hon.  Edward  Kenkedt, 
U.S.  Senate,  Washington,  B.C. 

Honorable  Sirs  :  Please  hurry  and  get  some  kind  of  H.M.O.  bill  passed 
through  the  legislature. 

The  passage  of  such  a  bill  would  help  people  like  us — not  the  poor,  ix)or  (as 
in  the  news  article  attached),  but  the  poor  average  guy  who  is  struggling  to 
make  ends  meet. 

We,  like  the  poverty  stricken,  never  go  to  a  doctor  unless  in  dire  emergency 
and  afraid  we'd  have  to  accept  charity  ward  in  hospital. 

Our  story  (and  probably  many  like  us)  — 

Two  years  ago  came  to  Florida,  dead  broke,  to  accept  construction  job  after 
being  without  work  for  two  previous  years  in  Seattle,  "Wash.,  due  to  Boeing 
cutback. 

All  our  savings  gone  we  are  gradually  getting  back  on  our  feet  financially. 
After  paying  high  Florida  rentals  we  decided  to  buy  a  small  condo — renting  it 
with  option  to  buy— part  of  rent  applying  toward  down  payment.  Because  of 
our  ages,  55  and  52  and  little  assets,  the  down  payment  was  more  than  usual 
taking  every  penny  we  had. 

In  Seattle  we  belonged  to  Group  Health  Coop. — complete  medical  care,  hos- 
pital, doctor,  medicine,  for  $36.00  a  month  for  both  of  us.  It  was  great!  What 
good  sense  of  health  security  to  know  that  we'd  be  taken  care  of  and  that  we 
were  paying  our  way. 

There  is  a  desparate  need  of  like  organizations  all  over  the  U.S.  and  especially 
here  in  Fla. 

So  instead  of  just  talking  about  it  with  our  contemporaries  who  always  say 
something  should  he  done,  I  am  writing  to  let  you  know  there  are  thousands  of 
us  who  feel  this  way  but  are  not  letting  you  know.  I'm  afraid  most  people 
either  feel  nothing  can  be  done  (gov't  bureaucracy)  or  gripe  aloud  and  never 
do  anything  about  it  themselves. 

So  please,  please  think  about  us  too — the  low  to  average  income  little  guy. 
Most  sincerely, 

Mrs.  Herman  S.  Dahl, 
Aileen  W.  Dahl 

Attachment. 

[Retained  in  Committee  files.] 
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Group  Health   Association  of    America,   Inc., 

August  5,  1974. 
Hon.  Philip  A.  Hart, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Phil  Hart  :  The  passage  of  the  Health  Maintenance  Organization  Act 
of  1973  on  December  29,  1973,  was  indeed  a  major  event  in  the  history  of  im- 
proved health  care  delivery.  While  Group  Health  Association  of  America,  Inc., 
and  its  member  prepaid  group  practice  plans  recognize  the  benefits  of  the  Act,  it 
is  felt  that  a  number  of  significant  refinements  or  accommodations  to  operating 
prepaid  health  plans  must  eventually  be  considered,  either  in  the  regulations  or 
by  appropriate  amendment. 

Accordingly,  a  number  of  pertinent  resolutions  were  passed  on  June  10,  1974, 
at  the  Annual  Membership  Meeting  of  Group  Health  Association  of  America, 
Inc.  Attached  are  the  following  resolutions  : 
Resolution  No.  1 — HMO  Legislation 
Resolution  No.  2 — Monopolistic  Practices 
Re.^olution  No.  3— CHAMPUS 
Resolution  No.  4 — Freedom  of  Choice 
Resolution  No.  6— Relationship  of  GHAA  to  JCAH 
Subsequently,  at  the  Group  Health  Association  of  America  Board  of  Directors' 
IMeeting  on  June  13,  1974,  the  Annual  Meeting  Resolution  No.  5  was  modified, 
passed,  and  is  attached  as  Board  Resolution  No.  3  concerned  with  a  national 
health  care  i^ystem. 

As  Executive  Director  of  Group  Health  Association  of  America,  Inc.,  the  na- 
tional association  of  prepaid  group  practice  plans,  I  have  been  instructed  to 
Inform  the  members  of  the  House  and  Senate  of  the  position  of  my  organiza- 
tion on  these  special  matters.  The  issues  involved  in  these  resolutions  are  all 
subjects  which  will  no  doul)t  come  to  your  attention  in  the  course  of  your 
eventual  consideration  of  a  variety  of  health  care  and  health  related  legislation. 
I  sincerely  hope  that  you  will  read  and  favorably  consider  these  resolutions  as 
you  act  on  proposed  solutions  to  our  national  health  care  problems. 
Sincerely, 

"Jeffeby"   Cohelan,  Executive  Director. 
Attachments. 

Resolution  No.  1 — HMO  Legislation 

Whereas,  the  United  States  faces  a  crisis  in  delivering  adequate  medical  care 
to  all  residents  at  a  price  within  their  means  or  alternatively  at  a  price  paid  by 
the  Government  that  is  reasonable,  and 

Whereas,  health  care  resources  are  not  equitably  distributed  and  the  cost  of 
health  care  is  rapidly  outpacing  the  budget  of  the  average  United  States  resident, 
and 

Whereas,  the  presently  predominant  fee  for  service  approach  to  health  care 
delivery  enjoys  a  virtual  monopoly  of  the  health  care  services  in  the  United 
States  and  yet  is  imable  to  cure  its  own  ineflaciencies,  high  costs  and  maldistri- 
bution of  resources,  and 

Whereas,  nonprofit  prepaid  group  practice  health  care  plans  offer  comprehen- 
sive health  care  services  more  efficiently  and  at  less  cost  than  the  fee  for  service 
system  : 

Now,  therefore,  be  it  hereby  Resolved,  By  the  membership  of  the  Gi'oup  Health 
Association  of  America  that  basic  change  in  national  health  care  delivery  should 
be  fostered  and  encouraged  by  the  National  Congress  and  by  the  legislature  of 
every  state  in  order  to  assist  the  nation  to  deal  effectively  with  the  current  na- 
tional health  care  crisis,  and 

Bexolrcd  further.  That  in  order  to  effect  such  change.  Group  Health  Association 
of  America  calls  upon  the  National  Congress  1.  to  remedy  the  deficiencies  of  the 
Health  Maintenance  Organization  legislation  of  1973  so  that  the  original  intent 
of  such  legislation  to  encourage  development  of  organizations  such  as  the  suc- 
cessful HMO  prototypes  in  order  to  provide  a  competitive  alternative  to  tradi- 
tional practice  may  be  effectively  realized,  and  2.  to  take  immediate  action  to 
provide  for  increased  funding  of  the  Health  Maintenance  Organization  Act  of 
1973  in  order  to  provide  greater  financial  incentives  and  encouragement  for  the 
development  and  expansion  of  nonprofit,  prepaid  group  practice  plans  offering 
comprehensive  health  care  services,  and  be  it  finally. 
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Resolved  further,  That  Group  Health  Association  of  America  call  upon  the 
legislatures  of  the  several  states  to  enact  state  enabling  legislation  to  the  end 
that  a  competitiA-e  health  care  delivery  system  will  be  available  in  every  com- 
numity  in  the  United  States  so  that  every  resident  of  the  United  States  will  have 
the  opportunity  to  choose  a  nonprofit  prepaid  group  practice  plan  as  the  pro- 
vider of  his  or  her  health  care  services  as  an  alternative  to  presently  predominant 
fee  for  service  practice. 

Resolution  No.  2 — Monopolistic  Practices 

AVhereas.  fee  for  service  health  care  delivery  historically  has  enjoyed  a  mo- 
nopoly position  in  the  United  States,  and 

Whereas,  the  establishment,  growth  and  development  of  prepaid  group  practice 
health  care  plans  offering  comprehensive  health  care  services  on  a  nonprofit  basis 
to  American  citizens  as  an  alternative  to  fee  for  service  health  care  delivery  has 
been  hampered  and  inii^eded  by  some  segments  of  fee  for  service  practice,  through 
the  imposition  of  restraints  on  competition  and  the  fostering  of  monopoly  of  fee 
for  service  medical  practice,  and 

Whereas,  such  restraints  upon  competition  and  fostering  of  monopoly  deprive 
physicians  in  traditional  practice  patterns  of  opportunities  to  participuic  in 
group  practice  plans,  disrupt  organizational  efforts  of  health  maintenance  or- 
ganizations, prevent  changes  in  the  modes  of  delivery  of  health  care  services  in 
the  United  States,  deny  most  American  consumers  a  choice  of  health  care  de- 
livery arrangements,  prevent  more  equitable  distril>ution  of  health  care  de- 
livery resources  and  increase  the  costs  of  health  care  to  the  United  States 
consumer-taxpayer. 

Now,  therefore,  be  it  Resolved,  That  Group  Health  Association  of  America 
at  its  annual  assembly  in  Cleveland,  Ohio  on  the  10th  day  of  June  1974,  urges 
the  Congress  of  the  United  States  to  declare  that  local  restraints  upon  competi- 
tion of  alternative  approaches  to  health  care  delivery  in  the  United  States  and 
the  fostering  of  monopoly  of  fee  for  service  medical  practice  are  inimical  to  the 
national  health  and  welfare  and  are  specifically  subject  to  the  provisions  of  the 
federal  anti-monopoly  laws. 

Resolution  No.  3— CHAMPUS 

Whereas,  prepaid  group  practice  health  care  plans  have  proven  their  capability 
of  supplying  comprehensive  health  care  services  at  a  substantially  lov>-er  cost 
than  tlie  present  predominantly  fee  for  service  practice,  and. 

Whereas,  the  40-year  history  of  prepaid  group  practice  health  care  plans  has 
demonstrated  that  such  programs  utilize  health  care  resources  more  efficiently 
and  supply  medical  care  of  at  least  as  high  quality  as  fee  for  service  practice : 

Now.  therefore,  be  it  hereby  rcxolred,  By  the  Group  Health  Association  of 
America  at  its  annual  meeting  in  Cleveland,  Ohio  on  this  10th  day  of  June  1974, 
that  the  Congress  of  the  United  States  is  hereby  urged  to  take  such  legislative 
action  as  necessary  to  direct  the  Secretary  of  Defense  to  make  available  nonprofit 
prepaid  group  practice  health  care  plans  to  persons  who  are  eligible  for  medical 
care  xmder  the  provisions  of  the  CHAMPUS  program  whenever  possible,  as  a 
matter  of  individual  option  for  delivery  of  health  care  services  to  i>ersons  eligible 
for  CHAMPUS. 

Resolution  No.  4 — Freedom  of  Choice 

Whereas,  the  establishment,  growth  and  development  of  prepaid  group  practice 
health  care  plans  offering  comprehensive  health  care  services  on  a  nonprofit  basis 
to  residents  of  the  United  States  as  an  alternative  to  fee  for  service  health  care 
delivery  have  l^een  hampered  and  impeded  by  unfair  practices  designed  to  re- 
strain competition  and  foster  monoiwly,  and 

Whereas,  certain  state  laws  and  indemnity  insurance  plans  throughout  the 
United  States  commonly  contain  provisions  designed  to  bring  about  the  exclu- 
sion of  physicians  from  any  participation  in  such  plans,  and  their  exclusion  from 
reimbursement  when  such  physicians  render  services  with  respect  to  patients 
covered  by  any  other  plan,  and 

Whereas,  such  practices  are  unethical  and  unfair,  violate  rights  of  physicians 
as  well  as  patients,  and  restrain  competition  among  alternative  approaches  to 
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health  care  delivery  to  the  detriment  of  standards  of  health  care  in  the  United 

States ;  .         .     .         ., 

Now,  therefore,  be  it  hereby  Resolved,  That  Group  Health  Association  of 
America  hereby  calls  upon  the  American  Medical  Association,  the  American 
Hospital  Association,  and  the  Medical  Societies  of  every  state  to  declare  such 
practices  to  be  unethical,  unprofessional  and  contrary  to  rights  of  physicians 
to  engage  in  practice  on  any  reasonable  economic  basis  which  is  consistent  with 
professional  standards  of  care. 

Resolution  No.  6 — Relationship  of  Groxjp  Health  Association  of  America 
TO  the  Joint  Commission  on  Accreditation  of  Hospitals 

Whereas,  Group  Health  Association  of  America  fully  recognizes  the  exper- 
ience, capabilities  and  prestige  of  the  Joint  Commission  on  Accreditation  of  Hos- 
pitals and  the  fine  work  that  organization  has  accomplished  in  inspecting  and 
assuring  quality  of  care  in  hospitals  seeking  JCAH  accreditation,  and 

Whereas,  GHAA  also  recognizes  new  interest  that  has  developed  in  the 
organized  delivery  of  outpatient  care  and  particularly  the  interest  and  concern 
now  exhibited  by  the  Federal  Government  and  the  public  at  large  in  the  Ilealtli 
Maintenance  Organization  and  Prepaid  Group  Practice  approach  to  medical 
care,  and 

Whereas,  it  is  also  recognized  that  the  JCAH  is  expanding  its  interest  in  out- 
patient clinic  operations  particularly  where  such  clinics  are  a  part  of  an  orga- 
nized Prepaid  Group  Practice  or  Health  Maintenance  Organization  and  encom- 
pass a  hospital  as  a  part  of  their  total  operation,  and 

Whereas,  GHAA  has  recently  adopted  a  set  of  standards  for  operating  plan 
membership  in  the  Association,  and  GHAA  has  also  had  experience  in  working 
with  operating  programs  throughout  the  United  States  ; 

Now,  therefore,  be  it  resoZrcfZ,  That  GHAA  actively  promote  the  policy  that, 
if  there  is  to  be  inspection  and  accreditation  of  outpatient  clinics  or  serA-ices,  such 
accreditation  include  all  such  clinics  or  services,  rather  than  just  those  organized 
as  an  HMO  or  Prepaid  Group  Practice,  and 

Resolved  further,  That  any  inspection  and  accreditation  should  be  by  an  orga- 
nization or  organizations  experienced  in  evaluating  prepayment  plans,  operating 
hospitals,  and  be  it  finally 

Resolved  further.  That  GHAA  .«hall  take  a  leadership  role  in  exploring  with 
the  JCAH  and  other  interested  organizations,  the  establishment  of  an  appro- 
priate accreditation  system  encompassing  out-patient  services. 

Board  Resolution  No.  3  of  June  1974 

Whereas,  the  price  of  health  care  for  the  citizens  of  the  United  States  is  ex- 
pected to  be  $100  billion  between  July  1  of  1973  and  June  30.  1974,  and 

Whereas,  despite  the  increasing  cost  of  health  care  it  remains  difficult  if  not 
impossible  for  the  poor,  working  poor,  and  the  aged,  and  those  living  in  rural 
areas  to  have  access  to  quality  health  care,  and 

Whereas,  health  care  benefits  for  the  working  midddle  class  citizen  vary 
greatly  and  accessibility  of  health  care  is  not  assured  despite  the  financing 
mechanisms  available  to  workers.  Now,  therefore,  be  it 

Resolved,  That  Group  Health  Association  of  America  urges  the  federal  Con- 
gress to  proceed  with  all  deliberate  speed  to  enact  a  national  health  care  system 
that  shall  set  comprehensive  health  care  as  a  right  of  all  United  States  resi- 
dents ;  that  such  a  system  shall  be  equitably  financed ;  that  the  national  health 
care  system  shall  be  reorganized  to  ensure  an  equal,  eflScient,  and  effective  health 
care  delivery  system ;  that  adequate  health  manpower,  service  and  facilities 
shall  be  made  available  to  the  public,  and  be  it  further 

Resolved,  That  the  national  health  care  system  should  reduce  reliance  upon 
cumbersome  claims  paying  mechanisms  by  providing  lump  sum  annual  or  monthly 
payments  to  health  delivery  organizations  which  are  close  to  the  people,  inte- 
grate health  care  for  its  members,  and  are  able  and  willing  to  assure  quality 
of  care  and  control  costs,  and  be  it  further 

Resolved,  That  to  guarantee  accountability  and  to  ensure  responsiveness  to 
the  public,  that  consumer  participation  shall  be  a  priority  goal  in  the  establish- 
ment, implementation,  and  maintenance  of  a  national  health  care  system  and  be 
it  finally 
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Resolved,  That  copies  of  this  resolution  be  immediately  transmitted  by  Group 
Health  Association  of  America  to  the  Honorable  Richard  M.  Nixon,  President 
of  the  United  States,  the  President  of  the  United  States  Senate,  the  Speaker  of 
the  House  of  Representatives,  and  each  member  of  Congress. 


Statement  of  Michael  D.  Bromberg,  Director,  Natio:nal  Offices,  Federation 

OF  American  Hospitals 

Mr.  Chairman  and  Members  of  the  Subcommittee,  my  name  is  Michael  D. 
Bromberg,  Director  of  the  National  Offices  of  the  Federation  of  American  Hospi- 
tals. We  would  like  to  submit  a  statement  for  the  record  in  connection  with 
hearings  held  recently  on  the  subject  of  alleged  monopoly  in  the  health  care 
sector. 

The  Federation  of  American  Hospitals  is  the  national  association  of  investor- 
owned  (proprietary)  hospitals  representing  more  than  600  hospitals  with  nearly 
60,000  beds,  through  its  members  and  affiliated  state  organizations.  Our  member 
hospitals  range  from  small  rural  facilities  to  large  urban  and  suburban  compre- 
hensive medical  care  institutions. 

ilnvestor-owned  hospitals  have  been  founded  by  local  citizens  to  fulfill  urgent 
community  needs,  but  more  significantly  to  the  scoi>e  of  these  hearings  is  the 
fact  that  investor-owned  hospitals  have  been  able  to  operate  at  a  rate  commen- 
surate and  competitive  with  the  rates  of  other  hospitals.  This  is  true  even  though 
proprietary  facilities  pay  taxes  and  are  subject  to  the  same  requirements  for 
licensing,  accreditation  and  certification  for  Medicare,  Medicaid  and  various 
Blue  Cross  programs  as  are  other  hospitals.  Not  only  are  our  hospitals  committed 
to  providing  quality  health  care  at  reasonable  cost,  the  Federation  as  a  whole  is 
committed  to  the  belief  that  free  enterprise  can  make  a  significant  contribution 
in  the  development  of  a  more  effective  and  efficient  health  care  delivery  system. 
We  are  confident  that  if  competition  is  encouraged  within  the  health  care  deliv- 
ery system,  the  consumer  of  health  care  will  receive  the  benefits  of  a  more  effi- 
cient system.  By  competition  we  mean  not  only  competition  among  providers  of 
health  care,  but  also  competition  among  health  delivery  organizations,  insurers 
of  health  care,  and  financing  and  administration  systems  in  the  health  field. 

Unfortunately,  our  convictions  are  not  universally  shared.  In  a  number  of  in- 
stances investor-owned  hospitals  have  been  faced  with  discriminatory  practices 
devised  by  state  law  or  third-party  carriers. 

For  example,  in  some  states  Blue  Cross  will  not  contract  with  proprietary 
hospitals.  The  state  legislatures  in  both  Indiana  and  Michigan  recently  passed 
laws  which  prohibit  such  discrimination.  In  the  case  of  Indiana,  the  amendment 
to  the  state's  Discriminatory  Practices  Act  makes  it  an  "unfair  method  of  com- 
petition and  an  unfair  and  deceptive  act  and  practice  in  the  business  of  insurance 
to  refuse,  because  of  the  for-profit  status  or  not-for-profit  status  of  the  medical 
facility,  to  make  payments  required  to  be  made  under  a  contract  or  policy  of 
insurance  for  charges  incurred  by  an  insured  in  a  for-profit  hospital  or  other 
for-profit  medical  facility  licensed  by  the  state  board  of  health." 

Insofar  as  discrimination  via  state  law  is  concerned,  there  are  two  areas  to  be 
noted.  In  the  case  of  New  York,  for  example,  there  is  a  law  which  prohibits  any 
corporation  from  owning  more  than  10%  of  the  stock  in  a  hospital.  This  effec- 
tively prevents  the  ownership  of  hospitals  by  hospital  management  companies  in 
that  state  and  also  prohibits  listing  the  stock  of  a  proprietary  on  the  stock 
exchange. 

Because  of  the  delivery  of  quality  health  services  through  efficient  manage- 
ment techniques  which  include  bulk  buying  and  computer  services,  many  in- 
vestor-owned institutions  actually  charge  less  than  their  non-profit  counterparts. 
Since  a  substantial  portion  of  federal  funds  are  supplied  for  the  purpose  of 
underwriting  the  costs  of  the  Medicare  and  Medicaid  programs,  it  would  seem 
that  there  are  legitimate  grounds  for  protesting  any  arbitrary  discrimination 
against  investor-owned  facilities. 

The  Federation  recommends  that  under  any  system  of  national  health  in- 
.surance  that  is  enacted.  Congress  include  specific  provisions  that  would  prohibit 
carriers  or  state  governments  from  discriminating  against  investor-owned  hos- 
pitals or  any  other  provider  of  delivery  system  which  meets  the  federal  standards 
for  participation.  Any  institution  able  to  meet  licensing  and  quality  criteria 
should  be  recognized  and  paid  for  services  without  being  subject  to  discrimina- 
tory regulations  solely  because  of  type  of  ownership. 
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An  override  provision  similar  to,  but  broader  tlian,  the  federal  pre-emption 
state  override  section  of  the  HMO  assistance  law  would  guarantee  the  participa- 
tion of  all  qualified  providers  and  delivery  systems.  Such  a  provision  would 
guard  against  monopolistic  delivery  systems  and  strike  down  monopolistic  prac- 
tices by  state  governments  or  carriers  which  impose  arbitrary  limitations  on 
which  organizations  will  be  licensed  or  allowed  to  contract  for  the  provisitm  of 
needed  health  services. 

An  override  clause  would  encourage  high  standards  of  performance  hut  would 
bar  unequal  application  of  those  standards  to  prospective  participants  in  the 
national  program. 

Although  the  enactment  of  a  system  of  national  health  insurance  is  something 
that  lies  ahead,  the  discrimination  against  investor-owned  institutions  is  some- 
thing that  the  Federation  has  been  contending  with  for  a  long  time,  despite 
limited  successes  such  as  those  in  Indiana  and  Michigan.  We  are  grateful  for 
this  opportunity  to  briefly  state  our  side  of  the  struggle  against  arbitrary  state 
laws  or  Blue  Cross  policies,  and  sincerely  hope  that  some  positive  reform  will 
result  from  the  deliberations  of  your  Committee. 

o 


